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SCHEDULE 


or  RATS  REPORTS  FROM  WHICH  CASES  HAVE  BEEN  SELBOrED 

FOR  THE  AMERI)»AN  REPORTS. 


The  Tolames  of  State  Reports    are  in    parenthesis,  and  the  ^olunle8  of 
American  Reports  in  heavy  letter. 

Alshsma  (44)  4;  (45)  6;  (46)  7;  (47)  11;  (48)  17;  (49, 50)  20;  (51,  52)  tt; 

(53, 54)  25 ;  (55. 56)  28 ;  (58)  20 ;  (59, 60)  81 ;  (61 )  82 ;  (62)  84 ;  (G3)  85 ; 

(64)  88;  (65)  80;  (66)41;  (67)  42;  (68,  69)44;  (71)48;  (72)47;' 

(73,  74)  40. 
Arkansss  (25)  4;  (26)  7:  (27)  11;  (28)  18;  (29,  30)  21;  (31)  25;  (32)  20; 

(33)  84;  (34)  88;  (35)  87;  (36)  88;  (87)  40;  (88)  42;  (89)  48;  (40, 

41.  42)  48. 
Baxter  (Tenn.)  (1)  25 ;  (2)  no  cases ;   (3,  4)  27 ;   (5)  80 ;    (6,  7)  82 ;   (8)  85; 

(»}40. 
Bosh  (Ky.)  (7)  8;  (8)  8;  (9)  15;  (10)  10;  (11)21 ;  (12)  28 ;  (13)  28;  (14)20. 
(3ilifomia  (39)  2;  (40)  8;  (41,  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49, 

50)  10 ;  (51)  21 :  (52)  28 ;  (53)  81 ;  (54)  85 ;  (55)  86 ;  (56)  88 ;  (57)  40; 

(58)  41 ;  (59)  48;  (60,  61)  44;  (62)  45;  (68,  64)  40. 
GokMrsdo  (1)  0;  (2,  3)  25  ;  (4)  84;  (5)  40;  (6)  45;  (7)  40. 
0onnecUcat(36)4;    (37,38)0;    (39)12;    (40)16;    (41,42)10;    (43)21; 

(44)  26;  (45)  20;  (46)  88 ;  (47)  88;  (48)  40;  (49)  44;  (60)  47;  (51) 

50. 
Florida  (13)  7:  0^)  1^;  (1^)  ^^ ;  (1^)  28:  (17)  85;  (18)  48;  (19)  45. 
Georgia  (40)  2;  (41,42)  5;  (43,  44)  0;  (45,46)  12;  (47,  48,  49,  50)  15;  (51, 

52,  53,  54,  55.  56)  21;    (57,  58)  24;    (59,  60)  27;    (61)  84;  (62)  85; 

(63)86;  (64)87;  (65)88;  (66)42;  (67)44;  (68)45;   (69)47;  (70) 

48. 
Grattu  (Va.)  (20)  8;    (21)  8;    (22)  12;  (23)  14;    (24,  25)  18;  (26^  27)  21 ; 

(28»  29)  26;  (31)  81;  (30)  82;  (32)  84:  (33)  86. 
HeitkeU  (Tenn.)  (1)  2;  (2)  5;  (3)  8;   (4,  5)  18;    (6,  7)  10;   (8,  9)  24;  (10, 

11,  12)  27. 
Houston  (Del.)  (3)  11 ;  (4)  15. 
HKnoif  (51)  2;  (52)  4;  (53,  54)  5;    (55.  56)  8;   (57,  58)  11 ;  (59,  60,  61,  62» 

63)  14;  (64,  65,  66,  67)  16;   (68,  69)  18;   (75,  76,  77,  78)  20:  (70. 

71, 72, 79, 80)  22 ;  (73, 74)*  24 ;  (81,  82,  83,  84)  25 :  (85)  28 ;  (86,  87)  20, 

(88)  80;  (89)  81 ;  (90)  82;  (91)  88:  (92,  93,  94)  84;  (95)  85:  (96)86; 

(97)  87;  (98)  88;  (99,  100)  80;  (101,  102)  40;  (108)  42;   (104,  106) 

44;  (106)  46;  (107)  47;  (108)  48  ;  (109)  50. 
Indiana  (32)  2;  (33)  5;  (34)  7;  (35)  0;  (36,  37,  38)  10;  (39, 40,  41,  42,  43) 

18:  (44,  45,  46)  15;   (47,  48)  17;   (49,  50,  51)  10;    (52,  53)  21 ;   (54, 

55)  28;  (56.  57,  58,  59)  26;  (60,  61)  28;   (62,  63)  80:    (64)  81;  (65, 

66)  82;   (67)  88;  (68)  84;  (69)  85;  (70,  71)  86;  (72)87;  (73;  88; 

(74.  75)  80;  (76,  77)  40:  (78,  79,   80>  41:   (81,  82)  42;  (88,  84)  48; 

(85.  86,  87)  44;  (88)  45;  (89.  90,  91)  46;  (92,  98)  47;  (94,  96)  40; 

(96,  97,  98)  40  ;  (99,  100)  50. 


^The  hiatus  tn  the  Illinois  Reports  arises  fmm  the  fact  thst  the  Tolumes 

iMlMi  and  the  nch  wars  published  after  the  75th  and  thre«^  ^ucce«>d1nff  Tolumea 


SUHKUULK  OF  STATE  HKFUBTO. 


(esj  SO. 
K»H8M(5.  613;  (7,  8,  9)12;    (10,11,12)16;    (13,  14)  19;  (15,  16,  17)  28  ; 

<I8)  SB;  (19.  liO)S7;   (21)  SO;  (22)81;   (23)88;  (24)86:  C^o)'?: 

(2tt>40;  (87)41;  (3tl)42;  (2U)  44  :  (((U)4«;  (81)  47;  (a2M9. 
Kentucky  (7H)  89;  (TU)  42;  (HU)  44;  (HI)  50. 
Lea(Teiin.)  (1)27;  (■2.3  81;  (4,  B,  6,  3)  40;  {8)41;  (»)42;  (10)  48;  (11, 

12)  43;  (13)  49. 
Louisiftna  (TJ)2;(23)  8;  (24,  S.-i)  18:  (26,  27)21;  (28)28;  (20)80;  (30)81 ; 

(31)88;  (32)88;  (33),  89;  (34)44;  (35)48. 
HacArlhur  (Uistni:!,  ui  Col<iinbiii>  (I.  2)  2U;  (3)  88. 
Uackey  (Duirict  ot  Coluinbin)  (I,  2)  47. 
lUcArLhui-Kiid  .\lacke;  (Dutri'.;t  of  Lolumbin)  48. 
Maine  (57)  2;  (58)4;  (50)8;  (00)11:  (01)  14;  (02)  16;   (([3,64)18;  (65) 

20;  (60)  22;  (07)  24;  (US)  8S;  (UU)  81;  (7U)8i;  (71)  86;  (72)  89; 

(73)  40;  (74)  48;  (7-|)  40;  (7B)  49. 
m^ylwid  (31)  1;   (32,  33)  8;  (34,  aS)  «;    (:iC,  37)  11 ;  (38,  30,  40)  17;  (11, 

42, 43)  20;  (44)  22;  (45,  40)24:  {H7)  28;  (48j80;  (4'J.  50)  88;  (51)84; 

(62,  63>  8lt;  (.>4,  o5)  8U;  (5U,  C7)  40;    (5U)  42;    (5U)  48;    (00)  45; 

(01)48;  iV.-i)&0. 
l^ncliuMtts  (1 1;  (101,  102)8;   (103)4;   (104)  6;  (105)7;  (106)8; 

(107)9;  twy)  11;  (100)  12;  (110)14;  (111,  115)  15;  (112, 116)  1  J; 

(113)18;    (114,117,118)19;    (110)20;    (120)21;    (121,122)28; 

(123)  25;  1 1  :i4)  26;  (12.-.)  28;  (120)  80:  (127)  84;  (128)  8» ;  (120)  87 ; 

(130)  89;  (VAl)  41 ;  (132)  42;  (138)  48;  (t»4)  49;  (IMS)  46;  (1MB)  40. 
Uiohigsii  (19)  2      iLiO,21)4;  (22)  I;    (2:i.24)»;  (2.5.20)12;  r27,  28)  15; 

(29,30.  81)  IB:  (32,33)  20;  (34)22;  (3.'i.3Gl24;  (37)26:  (40)20; 

(38)  31;  (-11)82;  (39)  S8;  (42|Slt:(43,  44)  88;  (45>  40;  (46,  47)41; 

(48)  42;  (49)  48;  (00)  45;  ("il)  47  ;  {Si)  60. 
llinne(ioto(l.'J)2;  (Hi.  17,  18)  10:  (li),  21),  21 )  IS;  (22)21;  (23)28:  (21)81 ; 

(25)88;  (26)87;  (37)88;  (2ti)  41;  (29)  48;  (80)  44;  (81)  47;  (32) 

60. 
Mississippi  (42)  2;  (43)  6;  (44,  45)  7;   (4G.  47,  48)  12;  (49.  .10)  1»;  (ol.  r,2. 

03)24;  (54)28;  (55)80;  (50)  81;  (57)  84;  (38)  88;  (59)  42;  (60)45; 

((II)  48. 
Hiswuri  (46)2:    (47)4;    (43,49)8;    (;'iO,5nil;    (-W, -iS,  54)  14;    (*i,  56, 

57.58)17;  (59,60,61,62,63)21;  (64,6V  60)23;  (07)29;  (68)80; 

(GO)  88;  (70)  85;   (7I|  86:   (72)  87:    (73)  80;  (74)  41;  (75)  4S; 

(76)  48;  (77)  46;  (78)  47;  (79)  49 ;  (80)  60- 
Honlnna(l,  2)  25;  '3)  86;  (4)  47. 
Nebraska  (3,  4)  19;  (--i)  25;  (6,  7)  29;  (8)  80;  (0)  81;  (10)  85;  (U)  88; 

(13)41;  (13)42;  (14)4-i;  (IS)  48;  (l(t)  49. 
KBV<idii(6)8;  (7)8;  (9)  16;  (10,  11)  81 ;  (12)  88;  (13)29;  (14)  83;  (15)87; 

(16)  40;  (I7)4.>. 
Mew  Hiimp-liiie  (48)2;    (49)6;  (-50)11;    (51)  12:  (52)  13;    (53)16;    (54, 

&)]20:  (.56)22:  (57)24;  (Ss)  42:  (5ii)  47:  (6II)  49. 
Hew  J.TS.-y  (34)8;  (35)  10;  (30)  18;  (37)  18;  (38)20;  (39)28;  (40)29; 

(41)82;  (42)86;  (43)80;  (44)48;  (45)46;  (4(1)60. 
New  Jtirfwy  Bqiii-y  (33)  86;  (84)  88:  (8-5)  40;  (37)  45:  (88)  48. 
Now  York  (41,  42)  1:  (43)8;    (44)4;   (45)6:   (46.47)7;  (48)S;  (49,  .50, 

51)10;    (52)11;    (.53,54)18;    (55)14;    (56,57)15;    (-58,59)17^ 

(60.61)19;  (62.  63)  SO;  (64)21;  (65)22;  ((56.67,68)28;  ((i9)25: 

(70)88;  (71)27;  (72)28;  (73)20;  (74)80;  (75)81 ;  (76)82;  (77)88: 

(78)  84;  (79)  85;  (80)  S6;  (81.  82)  87;  (83,  84)  88;  (^5)  89;  (86)  40; 

(87>  41;  (88,  80)  42;  (00,  01)  48;  (U3)  44;  08)  45;  (04)  46;  (US)47: 

(06)  48;  (97)  49;  (08)60. 
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(51  Oonn.  17.) 
iMuranee  —  Hmttaiion — "low  oeeurred." 

A  fin  liuHinnoe  policy  provided  that  losses  should  be  paid  in  sixty  days  from 
Koeipt  of  proofs,  and  that  no  suit  should  be  maintainable  anless  brought 
within  twelve  months  after  the  loss  occurred,  field,  that  the  twelve  months 
most  be  reckoned  from  the  day  of  the  fire.    (See  note,  p.  8.) 

ACTION  on  a  fire  insnrance  policy.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

E.  B.  Benneif,  for  appellants. 
0»  J.  ColSf  for  appellee. 

Pardee,  J.  Th<^  plaintiff  took  from  the  defendant  a  policy  of 
insurance  against  loss  by  fire,  to  be  in  force  from  January  1  to 
December  31,  1881.  On  September  first  of  that  year  tUe  property 
covered  by  it  was  injured  by  fire.  The  plaintiffs  instituted  this 
suit  for  the  recovery  of  damages.  The  defendant  demurred  and 
had  judgment ;  the  plaintiffs  appeal. 

The  policy  contains  the  f  olio  wi  ng  provisions  :  *  *  Payment  of  losses 
shall  be  due  in  sixty  days  after  the  proofs  required  by  this  company 
Vol.  L—  1 
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flhall  have  been  received  at  this  office  and  the  loss  shall  have  been 
satisfactorily  ascertained  and  proved  as  required  by  the  foregoing 
provisions  of  this  policy.  It  is  f  arthermore  hereby  expressly  pro- 
vided that  no  suit  or  action  of  any  kind  against  this  company,  for 
the  recovery  of  any  claim  by  virtue  of  this  policy,  shall  be  sustain- 
able in  any  court,  unless  such  suit  or  action  shall  be  commenced 
within  the  term  of  twelve  months  next  after  any  loss  or  damage 
shall  occur ;  and  in  case  any  such  suit  or  action  shall  be  commenced 
against  this  company  after  the  expiration  of  twelve  months  next 
after  such  loss  or  damage  shall  have  occurred,  the  lapse  of  time 
shall  be  taken  and  deemed  as  conclusive  evidence  against  the  valid- 
ity of  the  claim  thereby  so  attempted  to  be  enforced.  ♦  *  ♦ 
This  policy  is  made  and  accepted  upon  the  above  express  conditions ; 
no  part  thereof  can  be  waived  except  in  writing  signed  by  the 
secretary." 

Proof  of  loss  was  made  on  September  14,  1881.  This  suit  was 
instituted  on  November  11,  1882.  It  is  the  claim  of  the  plaintiffs 
that  they  may  institute  their  suit  within  the  twelve  months  next 
after  the  expiration  of  sixty  days  from  proof  of  loss,  that  is,  next 
after  November  14,  1881.  It  is  the  claim  of  the  defendant  that 
they  must  institute  it  within  the  twelve  months  next  after  the  fire. 

This  limitation  is  lawful  and  reasonable.  In  words  in  common 
use  and  of  plain  meaning  an  event  is  referred  to  as  a  starting  point ; 
thas  is,  the  destruction  of,  or  injury  to,  the  plaintiff's  property  by 
fire.  It  is  certain  that  they  intended  to  surrender  a  very  large  por- 
tion of  the  time  allowed  them  by  the  law ;  and  there  is  nothing 
either  in  the  structure  or  subject-matter  of  the  contract  indicating 
their  unwillingness  to  make  the  day  of  that  occurrence  the  point  of 
departure,  and  to  agree  that  the  period  of  twelve  months  therefrom 
should  cover  the  making  of  the  proofs,  the  sixty  days  of  grace  to 
the  defendant,  and  the  institution  of  a  suit 

The  contract  keeps  the  day  upon  which  a  fire  shall  occur  entirely 
distinct  from  the  day  upon  which  the  right  to  sue  for  idemnity 
accrues ;  each  is  described  in  plain  and  appropriate  language.  We 
find  no  reason  for  the  assumption  that  when  the  first  is  mentioned 
the  last  i&  intended  ;  and  it  is  not  for  us,  by  construction,  to  give 
the  plaintiffs  what  they  failed  to  secure  by  agreement. 

There  is  no  error  in  the  judgment  complained  of. 

Judgment  affirmed. 

In  this  opinion  the  other  judges  concurred. 
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MoTB  BT  THB  BsFOBTER.—  See  87  Am.  Bep.  800;  42  Am.  Bep.  297;  FIvrfMint 
Mvi.,  etc,.  Int.  Co.  v.  Barr,  04  Penn.  St.  846.  In  WatcKett&r  Fire  Ins.  Co.  v. 
Dodge,  44  Mich.  420,  it  was  held  that  **  where  proofs  of  loss  under  an  insnranoe 
policy  are  receiTed  within  a  reasonable  time  before  the  expiration  of  the  period 
fixed  by  the  policy  for  bringing  suit  against  it,  the  company  cannot  cat  oif 
the  right  to  soe  by  withholding  its  decision  npon  the  proofs  until  that  period 
has  expired,  even  though  the  time  allowed  for  examining  the  proofs  would 
hare  oonsumed  it."  In  Tcuker  v.  Insurance  Co.,  58  N.  H.  469,  it  was  held 
that  a  "daose  in  the  policy,  stipulating  that  no  action  shall  be  sustainable 
thereon  unless  commenced  within  twelye  months  next  after  the  loss  occurs, 
is  in  form  and  effect  a  condition  precedent,  and  unless  it  is  complied  with, 
there  can  be  no  recovery  at  common  law.  Patrick  ▼.  Ins.  d?.,  48  N.  H.  621, 
624;  Oooden  ▼.  Ins.  Co.,  20  N.  H.  78,  76 ;  Judkins  v.  Ins.  Co.,  89  N.  H.  172; 
Futtam  ▼.  Ins.  Co  ,  7  Gray,  61;  Boaeh  ▼.  Ins.  Co.,  80  N.  T.  646 ;  WUHams  y. 
hs.  Co.,  90  Vt.  222  ;  Wilson  ▼.  Ins.  Co.,  27  Vt.  99 ;  May  Ins.,  §  478."  See, 
tlBo,  MereAanU^  Mvi.  Ins.  Co.  ▼.  Laeroix,  14  Am.  Rep.  870;  C handier  v.  8t. 
Pavl,  etc.,  Ins.  Co.,  18  Am.  Bep.  886.  An  adjustment  indorsed  on  the  policy 
renders  it  unnecessary  to  bring  suit  within  the  time  provided  in  the  policy. 
IBiiuris,  etc.,  Ins.  Co.  ▼.  Archdeacon,  26  Am.  Rep.  818.  If  new  proofs  are 
rabstituted  for  others  which  were  def ective,  the  time  is  reckoned  from  ti&e 
deUvery  of  the  new  proofs.  KimbaU  ▼.  HamUton  Ins.  Co.,  8  Bosw.  495^ 
Ignorance  of  such  condition  will  not  avail  the  insured.  De  Orove  ▼.  MuL  Ins, 
Os.,  61  N.  Y.  694  604. 


Batxokd  y.  Fish. 

on  Conn.  80.) 
Board  of  KeaJtih  —  ttaXvJU-^n'uismMS. 

A  board  of  health  was  empowered  to  take  measures  to  preserve  the  publio 
health  and  prevent  malignant  diseases,  and  to  examine  into  nuisances  and 
sources  of  filth  which  in  their  judgment  should  endanger  health.  They 
removed  brush  with  oysters  growing  on  it  in  a  public  river.  HM,  (1)  tluU 
the  members  of  the  board  were  not  liable  for  error  of  judgment  in  assuming 
tt  to  be  the  source  of  disease ;  (2)  that  they  might  remove  it  although  it  was 
not  filth ;  (8)  thAt  the  removal  was  lawful  although  not  made  until  after 
the  disease  had  ceased ;  (4)  and  that  it  made  no  difference  that  the  board 
canwing  the  removal  was  composed  of  different  members  from  the  board 
ordering  it.* 

«  See  HvtUm  v.  Ctty  of  Camden  (10  Vroom,  22),  28  Am.  Bep.  208. 
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ACTION  of  damages  for  removal  of  brush  with  oysters  growing 
on  it    Case  reserved. 

Z>.  Chadwiek  and  A.  Brandage$,  for  plaintiff. 

J.  Halsey  and  8.  Lucas,  for  defendant 

Pabk,  C.  J.  The  question  in  this  case  turns  upon  the  construe- 
tion  to  be  given  to  the  first  and  second  sections  of  the  statute  with 
regard  to  public  health  and  safety  (Gen.  Statutes,  p  258),  which 
provide  as  follows:  ''The  justices  of  the  peace  and  selectmen  in 
each  town  shall  constitute  a  board  of  healh,  and  have  all  the  power 
necessary  and  proper  for  preserving  the  public  health  and  prevent- 
ing the  spread  of  malignant  diseases  therein,  and  may  appoint  its 
president  and  such  health  officers  or  health  committee  as  it  may 
deem  expedient,  and  delegate  to  them  any  of  its  powers;  and  the 
members  present  at  any  meeting  convened  as  the  board  shall  direct 
shall  be  a  quorum  for  business.  *  *  *  Such  board,  or  such 
health  officers  or  he;i]tli  committee,  shall  examine  into  all  nuissmces 
and  sources  of  filth  injurious  to  the  public  health,  and  cause  to  be 
removed  all  filth  found  within  the  town  which  in  their  judgment 
shall  endanger  tlie  health  of  the  inhabitants;  and  all  expenses  for 
such  removal  shall  be  paid  by  the  person  who  placed  it  there,  if 
known,  and  if  not  known,  by  the  town;  and  when  any  such  filth 
or  nuisance  shall  be  found  on  private  property,  such  board  shall 
notify  the  owner  or  occupant  of  snch  property  to  remove  the  same 
at  his  expense,  within  such  time  as  the  board  shall  direct,  and  if 
he  shall  neglect  to  remove  it  he  shall  be  Oned  not  less  than  t20 
nor  exceeding  $100  and  pay  such  expense  and  costs  as  the  town 
shall  incur  by  such  removal;  and  after  the  expiration  of  such  time 
such  board  shall  cause  such  filth  or  nuisance  forthwith  to  be 
removed  or  abated;  and  such  board,  or  such  health  officer  or  com- 
mittee as  it  shall  direct,  may  enter  all  places  where  such  board  shall 
have  just  cause  to  suspect  any  such  nuisance  or  causes  of  filth  to 
exist'' 

In  the  month  of  May,  1881,  the  small  village  of  Pequonock,  in 
the  town  of  Oroton,  was  sorely  afflicted  with  the  contagious  diseases 
of  scarlet  fever  and  diphtheria  of  a  malignant  character.  It  is 
said  that  one  or  more  members  of  everv  household,  and  in  some 
instances  entire  families  in  the  village,  were  prostrated  by  one  or 
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the  other  or  both  of  these  diseases.  From  May  till  September  of 
that  year  the  sickness  raged  in  the  little  commanity,  and  many 
deaths,  nnmeroas  in  proportion  to  the  number  of  inhabitants, 
occuned*  As  might  well  have  been  expected  great  alarm  and 
much  excitement  prevailed  in  the  village  and  surrounding  country, 
and  strenuous  efforts  were  made  to  discover  the  cause  of  the  malady. 
It  is  a  matter  of  common  knowledge  that  these  diseases  are  sup- 
posed to  originate  in  noxious  exhalations  from  decaying  animal  and 
v^table  matter,  and  when  once  in  existence  are  greatly  aggravated 
by  the  continuance  of  the  malarious  atmosphere.  The  attention 
of  the  board  of  health  of  the  town  of  Groton  was  called  to  the 
subject,  meetings  were  held  by  the  board,  and  examinations  were 
made  of  Pequonock  river  and  various  other  places  in  the  vicinity 
of  the  village*  to  discover  the  cause  of  the  malady. 

Pequonock  river  is  an  arm  of  the  sea  and  runs  from  the  village 
and  empties  into  Long  Island  sound.  It  is  about  three  miles  long, 
and  through  its  entire  length  the  tide  rises  and  falls  about  three 
feet  It  is  a  sluggish  stream  and  has  a  thick  muddy  deposit  at  the 
bottom.  This  river  had  long  been  favorably  known  for  the  supe- 
rior  quality  of  its  native  oysters.  They  were  found  only  near  the 
shore,  as  the  muddy  bottom  in  the  bed  of  the  stream  rendered  it 
impossible  for  them  to  grow  there. 

The  superior  quality  of  .the  oysters  induced  the  plaintiff  and 
others  to  so  place  brush  in  the  bed  of  the  river  that  oysters  might 
grow  thereon,  and  thus  be  kept  from  the  mud  at  the  bottom.  This 
was  done  in  the  years  1879  and  1880,  and  in  the  early  part  of  1881, 
and -Pequonock  river  was  filled  with  the  brush,  except  a  space  one 
hundred  feet  wide  in  the  middle  of  the  river;  and  at  the  time  sick- 
ness prevailed  in  the  viUage,  oysters  in  all  stages  of  growth  were 
attached  to  the  brush. 

The  board  of  health  were  unable,  from  their  examinations  of  the 
river  and  other  places,  to  determine  with  certainty  what  caused 
the  malady,  and  thereupon  requested  the  assistance  of  the  State 
board  of  health.  Their  secretary  made  an  examination  of  the 
river  and  afterward  reported  to  the  town  board  that  the  brush  in 
the  river  with  the  oysters  thereon  was  a  nuisance.  The  town  board 
afterward,  on  the  10th  day  of  August,  188h  had  another  hearing 
regarding  the  matter  at  which  the  plaintiff  and  others  appeared 
and  was  fully  heard.  At  this  meeting  the  board  passed  the  follow- 
ing vote:  ''That  we  concur  with  the  State  board  in  their  recom- 
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mendation  that  the  brush  be  removed  as  a  nnisance."  Thereupon 
the  board,  by  their  secretary,  gave  the  plaintiff  and  others  written 
notice  to  remove  the  brush  owned  by  them  respectively  from  the 
river,  specifying  a  time  when  they  were  to  begin  to  do  it.  The 
brush  was  not  removed,  and  on  the  8th  day  of  December  following 
the  board,  with  some  new  members  who  had  been  elected  in  October 
preceding,  again  declared  by  a  vote  that  the  brush  in  the  river  was  a 
nuisance  and  injurious  to  the  public  health;  and  again  ordered  the 
plaintiff  and  others  to  remove  the  brush  owned  by  them  respec- 
tively before  a  specified  day;  and  caused  due  notice  to  be  given  to 
the  owners  of  the  action  of  the  board.  The  plaintiff  was  not 
present  at  this  meeting  of  the  board.  He  had  no  notice  that  it 
was  to  be  held,  and  had  no  knowledge  of  it  till  afterward.  The 
brush  was  not  removed  by  the  plaintiff,  and  the  board,  by  the  hands 
of  the  defendants,  removed  and  destroyed  it  with  the  oysters 
thereon,  doing  no  unnecessary  damage.  The  case  finds  that  the 
board  acted  in  good  faith  throughout  the  whole  transaction. 

The  case  further  finds  that  '^  neither  the  brush  nor  oysters,  nor 
both  combined,  were  the  origin  or  producing  cause  of  the  diseases;  '* 
but  leaves  it  undetermined  ^^  whether  they  may  not  have  furnished 
conditions  favorable  to  the  spread  and  continuance  of  the  diseases^ 
and  to  making  them  more  malignant  than  they  otherwise  would 
have  been." 

The  malady  ceased  to  be  epidemic  about  the  1st  of  September; 
and  after  that  time,  it  is  expressly  found,  that  the  brush  and 
oysters  were  not  a  nuisance. 

These  are  the  principal  facts  of  the  case,  and  they  make  the  lia> 
bility  of  the  defendants  depend  upon  the  construction  to  be  given 
to  the  statute  already  cited.  The  question  is,  does  the  statute  coa- 
fer  upon  the  board  of  health  the  right  to  determine  conclusively 
in  any  case  what  are  nuisances  and  sources  of  filth  which  endanger 
the  health  of  the  inhabitants;  so  that  if  they  act  in  good  faith^ 
and  merely  err  in  judgment,  the  statute  will  justify  the  act  done, 
although  the  property  of  a  third  party  may  be  destroyed?  If  the 
statute  is  to  be  so  construed,  then  the  defendants  are  not  responsi- 
ble for  the  damage,  whatever  it  may  be,  that  they  have  caused  the 
plaintiff.  If  it  is  not  to  be  so  construed,  if  boards  of  health  must 
act  at  their  own  peril  in  cases  of  emergency,  then  the  defendants 
•le  liable,  and  must  respond  in  damages  for  all  the  injury  caused 
by  their  acta. 
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Before  coining  to  this  question  directly^  we  nhoiild  take  into  cont 
nderation  the  object  of  this  statute,  which  professes  to  be  enacted 
for  the  preservation  of  the  ^'  public  health  and  safety/'  It  is  well 
known  that  diseases  of  the  most  contagious  and  malignant  char- 
acter are  supposed  to  be  caused  by  poisonous  exhalations  from 
decaying  animal  and  vegetable  matter.  This  statute  is  based  upon 
that  fact  and  was  intended  to  furnish  a  remedy  in  cases  where  such 
diseases  are  spreading,  and  men,  women  and  children  are  stricken 
down  and  dying  in  consequence  of  noxious  effluvia  from  decaying 
matter  and  filth  in  the  vicinity.  In  such  cases  there  is  absolute 
necessity  for  immediate  action.  There  is  no  time  to  resort  to  the 
ooarts  to  determine  whether  the  supposed  nuisances  are  so  in  fact, 
and  are  destroying  life  and  health  in  the  vicinity.  During  such 
delay  an  entire  village  might  become  depopulated.  What  shall  be 
done?  Life  and  health  are  to  be  considered  on  the  one  side,  and 
what  value  there  may  be  in  nuisances  and  filth  on  the  other.  Life 
and  health  are  to  be  preserved  at  the  cost  of  nuisances  and  filth. 
The  statute  does  not  mean  to  destroy  property  which  is  not  in  fact 
a  nnisanoCy  but  who  shall  decide  whether  it  is  so?  All  legal  inves- 
tigations require  time,  and  cannot  be  thought  of.  If  the  board  of 
health  are  to  decide  at  their  peril,  they  will  not  decide  at  all. 
They  have  no  greater  interest  in  the  matter  than  others,  further 
than  to  do  their  duty;  but  duty,  hampered  by  a  liability  for  dama- 
ges for  errors  committed  in  its  discharge,  would  become  a  motive 
of  very  little  power. 

It  would  seem  to  be  absolutely  necessary  to  confer  ujion  some 
oonstituted  body  the  power  to  decide  the  matter  conclusively,  and 
to  do  it  summarily  in  order  to  accomplish  the  object  the  statute 
has  in  view.  We  think  this  has  been  done.  We  think  the  board 
of  health  of  the  town  of  Oroton  had  the  power  to  decide  conclu- 
sively in  the  apparent  necessities  of  the  case,  that  the  bmsh  in 
Pequonock  river  was  a  nuisance,  endangering  the  life  and  health  of 
the  inhabitants  of  the  village. 

If  we  examine  the  different  sections  of  the  act  ^'for  the  preser^ 
vation  of  the  public  health  and  safety,"  we  shall  find  great  powers 
oonf  erred  npon  the  board  of  health  in  regard  to  other  matters  than 
those  here  in  controversy.  They  may  order  any  vessel  into  quaran- 
tine whenever  they  deem  it  expedient  for  the  public  safety.  They 
■laj  Older  any  vessel  to  be  cleansed  and  purified  in  a  certain  manner 
whenever  they  consider  it  necessary;  and  if  such  vessel  sliall  contain 
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any  person  ill  with  any  contagious  or  infectious  disease,  they  may 
order  such  person,  and  any  other  person  or  persons  on  board,  to  be 
secluded  for  the  space  of  fourteen  days,  whether  such  other  persons 
are  ill  at  the  time  or  not  They  may  interdict  communication  be- 
tween different  towns  or  places,  whenever  any  contagious  or  malig- 
nant disease  is  prevalent  in  one  of  them.  They  may  order  any 
person  whom  they  have  reasonable  ground  to  believe  to  be  infected 
with  any  malignant,  infectious  or  contagious  disease,  into  confine- 
ment in  any  place  to  be  designated  by  them,  there  to  remain  so 
long  as  the  board  shall  judge  it  to  be  necessary.  These  powers, 
and  many  others  that  may  be  found  in  the  statute,  have  their  ori- 
gin in  the  urgent  necessities  of  the  case.  Disease  makes  its  ravages, 
and  it  must  be  met  by  extraordinary  measures,  and  all  persons 
must  submit  to  what  is  absolutely  necessary  to  stay  its  progress. 
These  powers  conferred  upon  the  board  are  as  injurious  to  those 
upon  whom  they  are  exercised  as  those  involved  in  the  present  con- 
troversy, to  say  the  least.  A  vessel  must  go  into  quarantine  at  the 
bidding  of  the  board,  no  matter  how  great  may  be  the  loss  to  the 
owners.  A  person  must  go  into  seclusion  for  the  space  of  fourteen 
days,  who  happens  to  be  found  on  board  a  vessel  where  another  is 
ill  with  some  contagious  disease;  and  if  the  board  have  reasonable 
ground  to  believe  that  such  person  is  infected  with  the  same  disease; 
he  must  go  into  confinement  at  the  bidding  of  the  board,  in  some 
place  designated  by  them,  so  long  as  they  shall  consider  it  necessary, 
however  grievous  it  may  be  to  him,  and  however  great  may  be  his 
pecuniary  loss  in  consequence. 

The  powers  of  the  board  in  these  respects  cannot  be  questioned, 
for  they  are  expressly  conferred  ;  and  if  they  are  exercised  in  good 
faith,  and  with  proper  care  and  prudence,  in  the  manner  prescribed 
by  the  statute,  the  board  cannot  be  made  responsible  for  mere  errors 
of  judgment,  whatever  may  be  the  consequence.  And  we  think  a 
like  construction  must  be  given  to  the  sections  of  the  act  in  ques- 
tion in  this  suit,  as  we  have  already  intimated.  The  statute  com- 
mences by  declaring  that  the  board  of  health  '*  shall  have  all  the 
powers  necessary  and  proper  for  the  preservation  of  the  public 
health  and  the  prevention  of  the  spreading  of  malignant  diseases." 
The  second  section  commences  by  declaring  that  it  shall  be  the  duty 
of  the  board  to  '^examine  into  all  nuisances  and  sources  of  filik 
injurious  to  the  public  health,  and  cause  to  be  removed  all  filth 
fAnnd  within  the  town  which  in  their  judgment  shall  endanger  the 


MAY  TBBM,  1888. 


Baymond  ▼.  Fish. 


health  of  the  inhabitants."  Ilere  power  is  expressly  given  to  decide 
what  constitutes  filth,  and  if  they  merely  err  in  jadgment  there  can 
be  no  redress.  This  is  conceded,  bat  it  is  said  that  the  statute 
makes  a  distinction  between  nuisances  and  filth.  What  distinction 
there  can  be  in  fact  in  respect  to  their  baneful  influence  upon  con- 
tagions and  malignant  diseases  it  is  difficult  to  see.  Poisonous  exha- 
lations may  come  from  both,  and  both  may  be  free  from  them;  in 
the  latter  case  they  will  not  come  within  the  control  of  the  board. 
If  either  is  injurious  to  the  public  health,  it  must  be  so  because  it 
sends  forth  noxious  effluvia.  Such  effluvia  could  be  as  easily  de- 
tected coming  from  the  one  as  from  the  other.  There  is  no  reason 
for  the  distinction,  and  we  think  none  exists.  Further  on  in  the 
section  it  is  provided  that  '^  when  any  such  filth  or  nuisance  shall 
be  fonnd  on  private  property,  such  board  shall  notify  the  owner  or 
occupant  of  such  property  to  remove  the  same  at  his  expense, 
within  such  time  as  the  board  shall  direct,''  (that  is,  remove  the 
nuisance  as  well  as  the  filth),  ^'and  after  the  expiration  of  such 
time  such  board  shall  cause  such  filth  or  nuisance  forthwith  to  be 
removed  or  abated."  Here  nuisances  are  classed  with  the  filth  first 
described,  where  the  power  to  decide  with  regard  to  it  and  order 
its  removal  is  expressly  conferred.  What  ground  is  there  for  any 
distinction  ?  We  see  none,  and  clearly  none  exists.  And  farther, 
by  the  common  law  a  private  person  has  the  right  to  abate  a  private 
nuisance  that  does  him  harm,  without  resort  to  the  courts  for  re- 
dress. But  in  such  case  he  abates  at  his  peril.  He  cannot  justify 
the  act  done  unless  he  proves  that  the  supposed  nuisance  was  one  in 
fact.  This  is  the  doctrine  the  plaintiff  insists  should  govern  this 
case.  But  unless  the  statute  goes  further  than  this,  nothing  was 
accomplished  by  its  enactment,  and  neighborhoods  afflicted  with 
malignant  diseases  might  as  well  have  been  left  to  their  rights  at 
the  common  law. 

But  it  is  said  that  any  other  construction  of  the  act  renders  it 
unconstitutional,  and  for  the  reasons  that  it  takes  away  the  right 
of  trial  by  jury ;  that  it  deprives  the  owner  of  his  property  without 
due  process  of  law  ;  that  it  confers  judicial  powers  upon  a  tribunal 
not  warranted  by  the  Constitution  ;  and  that  it  takes  private  prop- 
erty for  public  use  without  compensation. 

By  the  common  law  a  party  has  the  right  to  defend  himself  from 
any  assailant  even  to  the  taking  of  life  when  necessary,  and  even  to 
V0L.L— 8 
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the  taking  of  life  when  not  necessary  in  fact,  but  apparently  so.  If 
life  may  be  protected  by  destroying  life,  when  apparently  necessary 
bat  not  so  in  fact,  may  not  life  be  protected  by  destroying  property 
when  apparently  necessary,  though  afterward  discovered  not  so  in 
fact  ?  But  it  may  be  said  that  this  right  of  self-defense  comes 
when  the  assailed  party  seems  to  be  driven  to  the  last  extremity. 
So  here,  the  justification  of  the  board  of  health  in  the  destruction 
of  property  must  come  in  seemingly  extreme  cases,  where  there  is 
reasonable  ground  to  believe  that  immediate  action  is  necessary  for 
the  preservation  of  the  life  and  health  of  the  inhabitants,  and  when 
there  is  reasonable  ground  to  believe  the  supposed  nuisance  to  be 
one  in  fact 

We  go  no  further  in  this  case  than  its  exigencies  require.  We 
leave  undecided  how  far  the  board  of  health  may  go  in  other  cases, 
where  the  destruction  of  property  may  not  seem  to  require  such 
summary  Action.  It  is  expressly  found  in  the  case  that  the  board 
acted  in  good  faith  throughout  these  transactions,  and  in  addition 
thereto  such  facts  are  detailed  as  go  to  show  that  they  acted  with 
extreme  caution.  We  cannot  doubt  the  constitutionality  of  the  act 
when  rightly  considered.  It  is  nothing  more  or  less  than  a  police 
regulation.  The  property  was  not  taken  for  public  use  within  the 
meaning  of  the  Constitution.  It  was  destroyed  for  the  protection 
of  the  public  health. 

The  cases  cited  by  the  plaintiff  throw  but  little  light  upon  the 
question  we  are  considering.  They  are  based  upon  statutes  differ- 
ing materially  from  our  own,  and  upon  facts  raising  other  questions 
and  other  issues  than  are  involved  here.  The  case  coming  nearest 
to  the  present  one  in  its  facts  and  in  the  principles  involved  is  that  of 
Oiiy  of  Salem  v.  Eastern  Railway  Co.,  98  Mass.  431,  in  which  the 
court  remarks  as  follows  :  ^^  The  authority  of  the  board  of  health 
in  respect  to  particular  nuisances  stands  upon  similar  ground  [that 
is,  that  of  police  regulations.  |  Their  action  is  intended  to  be 
prompt  and  summary.  They  are  clothed  with  extraordinary  powers 
for  the  protection  of  the  community  from  noxious  influences  affect- 
ing life  and  health,  and  it  is  important  that  their  proceedings  should 
be  embarrassed  and  delayed  as  little  as  possible  by  the  necessary 
observance  of  formalities.  ♦  ♦  ♦  There  are  many  cases  in  which 
powers  of  determination  and  action,  of  a  quaei  judicial  character 
are  given  to  officers  intrusted  with  duties  of  local  or  municipal 
administration,  by  which  not  only  the  property  but  the  lives  of  in. 
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iiTtduab  maj  be  affected,  and  which,  from  their  nature,  mnst  be 
ttsereifled,  finally  and  condaaively,  without  a  hearing,  or  even 
MAioe  to  the  paiiieB  who  may  bo  aflSeeted.  Of  this  chtss  are  the 
anthority  of  fire-wndens  or  other  oAoers  to  direct  buildings  to  oe 
demolished  to  prevent  the  spreading  of  fires ;  of  magistntes  to  r^ 
quire  aid,  and  to  use  force,  armed  or  otherwise,  to  suppress  tumults ; 
of  the  mayor  or  other  officers  to  call  out  the  military  force  for  the 
like  purpose.  ♦  ♦  ♦  W'e  think  these  principles  apply  to  the  pro- 
ceedings of  a  board  of  health.  Their  determination  of  questions  of 
diBcretion  and  judgment  in  the  discharge  of  their  duties  is  undoubt- 
edly in  the  nature  of  a  judicial  decision,  and  within  the  scope  of  the 
powers  conferred,  and  for  the  purposes  for  which  the  determination 
18  required  to  be  made,  it  is  conclusive.  It  is  not  to  be  impeached 
or  set  aside  for  error  or  mistake  of  judgment ;  nor  to  be  reviewed 
in  the  li^ht  of  new  or  additional  facts.  The  officers  or  board  to 
whom  such  determination  is  confided,  and  all  those  employed  to 
carry  it  into  effect,  or  who  may  have  occasion  to  act  upon  it,  are 
protected  by  it,  and  may  safely  rely  upon  its  validity  for  their  de- 
fense. It  is  in  this  sense  that  such  adjudications  are  often  said  to 
be  conclusive  against  all  the  world  ;  and  they  are  so,  so  far  as  the 
ns  is  concerned."     We  think  the  act  is  constitutional. 

We  thing  there  is  nothing  in  the  claim  that  the  board  that  passed 
the  vote  declaring  the  brush  a  nuisance  and  injurious  to  the  public 
health  on  the  8th  day  of  December  was  a  different  board  from  the 
one  that  passed  a  similar  vote  on  the  10th  day  of  August  of  the 
same  year,  because  it  was  composed  of  some  new  members  who  had 
been  elected  in  the  meantime.  The  board  was  the  same,  although 
all  the  members  might  be  different.  As  well  might  it  be  claimed 
that  the  Superior  Court  changes  as  often  as  different  judges  preside. 

The  board  being  the  same,  it  might  well  act  in  December  upon 
what  it  had  done  in  August  preceding. 

We  further  think  that  there  was  no  error  committed  by  the  board 
in  removing  the  brush  in  December,  when  it  did  not  at  that  time 
endanger  the  life  or  health  of  the  inhabitants.  The  board  refrained 
from  removing  the  brush  in  August,  when  the  first  vote  of  removal 
was  passed,  through  fear  that  by  so  doing  the  poisonous  efflavia 
would  be  greatly  increased,  and  the  malady  which  then  prevailed 
would  be  aggravated  in  proportion.  It  became  necessary,  therefore, 
to  remove  the  brush  when  it  could  be  done  in  safety  to  the  public 
health.    And  further,  the  brush  was  removed  in   December  to  pre- 
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vent  a  recarreiice  of  the  malady  the  following  sammer.  It  was 
reasonable  to  sappose,  if  the  brush,  with  the  oysters  upon  it,  had 
caused  the  contagious  and  malignant  diseases  that  afflicted  the  village 
during  the  summer  preceding,  it  would  occasion  like  results  the 
following  summer.     We  think  there  was  no  error  in  this  regard. 

Complaint  is  made  that  the  defendants  destroyed  the  oysters  as 
well  as  the  brush.  But  the  facts  of  the  case  furnish  no  foundation 
for  this  complaint.  The  court  has  found  that  the  defendants  did 
no  unnecessary  damage.  This  is  equivalent  to  finding  that  the 
oysters  were  so  attached  to  the  brush  that  separation  could  not  be 
made.     We  think  there  is  nothing  in  this  claim. 

We  advise  judgment  in  favor  of  the  defendants. 

In  this  opinion  the  other  judges  concurred ;  except  Orakosb,  J., 
who  dissented. 


Oabdkeb  t.  New  Haybk  akd  Nobthakftok  GoxPAinr. 

(SI  OoDD.  148.) 
Carrier  -^ptmenger — eofUraet — negUgence. 

The  plaintiff,  desiring  to  have  his  horse  transported  by  defendant  ndlroad, 
induced  A.»  who  had  several  horses  to  go  by  the  same  train,  to  include  hia 
and  have  it  billed  as  A's.  It  was  the  def endant*8  rule  that  only  one  person 
could  go  free  with  stock,  and  when  A.  told  the  conductor  there  might  be 
another  person  to  accompany  him,  he  replied  that  he  would  have  to  pay 
fare.  The  defendant  had  no  knowledge  of  the  plaintiff's  intention  to  go  on 
the  train.  The  plaintiff  got  no  ticket,  but  intended  to  pay  his  fare  on  the 
train.  Before  he  conld  pay  there  was  a  collision  by  the  defendant's  negli- 
gence, and  he  was  injured.    SM,  that  he  could  not  recover.* 

ACTION  for  personal  injury  by  negligence.    The  plaintiff  had 
judgment  below. 

W.  C.  CasBy  for  appellant. 

0.  R.  Ingersoll  and  FP.  B.  Stoddard^  for  appellee. 

OBAXOERy  J.    This  is  an  action  brought  by  the  plaintiff  to  re- 
cover damages  for  an  injury  received  by  him  while  upon  the  cars  of 

«  See  HimsUm  and  T&xaa  By.  Co,  v.  Moore  (49  Tex.  81),  80  Am.  Rep.  08. 
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the  defendant,  a  railroad  corporation  and  common  carrier  of  freight 
and  passengers.  The  Superior  Court,  upon  demurrer  overruled  and 
a  hearing  in  damages,  rendered  judgment  for  the  plaintiff  to  re- 
cover tlyO^K)  damages.  The  defendant  appeals,  and  the  case  is 
before  this  court  upon  that  appeal. 

Two  reaaons  of  ap})eal  are  assigned  : 

Fintt.  Because  upon  the  facts  found  by  the  court  the  plaintiff 
was  at  the  time  of  the  accident  a  trespasser  on  one  of  the  defend- 
ant's freight  trains,  upon  which  no  passengers  were  transported, 
and  seeking  to  obtain  a  passage  on  the  road  without  the  consent  or 
knowledge  of  the  defendant  and  without  payment  therefor ;  and 
that  he  is  therefore  not  entitled  to  recoyer  for  the  damage  which  he 
claims  to  have  received. 

SeroiuL  That  certain  questions  and  answers  (stated  in  the  finding) 
were  inadmissible,  and  that  the  court  erred  in  receiving  them. 

The  whole  controversy  in  the  case  depends  upon  this  question  — 
was  there  any  contract  relation,  express  or  implied,  between  the 
plaintiff  and  the  defendant  in  this  case;  or,  in  other  words,  was 
the  plaintiff  a  passenger  according  to  the  legal  meaning  according 
to  the  legal  meaning  of  the  term  on  the  defendant's  road  at  the 
time  the  accident  happened  ? 

We  have  no  hesitation  in  answering  this  question  in  the  negative, 
and  in  saying  that  the  defendant,  under  the  facts  disclosed  in  the 
finding,  was  not  liable  for  more  than  nominal  damages.  The  plaint- 
iff was  in  no  legal  sense  a  passenger  on  the  road,  but  was  in  the  car 
at  the  time  without  the  consent  or  knowledge  of  Ihe  defendant. 
This  clearly  appears  from  the  facts  disclosed.  The  train  upon 
which  ho  was  injured  was,  so  far  as  the  case  shows,  exclusively  a 
freight  train  ;  there  was  no  passenger  car  attached,  and  no  invita- 
tion to  the  plaintiff  nor  to  the  public  to  take  passage  upon  it.  The 
plaintiff  paid  no  fare,  and  whether  lie  intx^nded  to  pay  or  not  when 
called  upon  is  of  no  consequence,  so  that  his  good  or  bad  faith  in 
taking  his  place  on  the  car  am<»ng  the  horses  is  quite  immaterial. 
lie  had  no  business  to  bo  there  without  the  consent  of  the  defend- 
ant, and  he  had  no  rights  except  that  of  immunity  from  willful  and 
wanton  injury  common  to  all  citizens.  li^iilroad  companies  have 
the  clear  and  undoubted  right  to  make  rules  and  regulations  that 
are  reasonable  and  proper  f  r  the  running  of  their  trains.  It  would 
be  impossible  to  conduct  their  vast  business  otherwise.  If  a  person 
desires  to  be  transported  as  a  passenger  he  must  comply  with  the 
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rules  of  the  company  in  regard  to  payment  of  fare  and  conduct 
while  on  the  train,  and  all  other  reasonable  requirements  of  the 
company.  If  a  person  desires  to  have  his  goods  transported  he  must 
in  like  manner  comply  with  the  rules  of  the  company  in  relation  to 
all  matters  appertaining  to  the  shipment,  transfer  and  deliyery  of 
the  goods  transported.  The  whole  duty  of  the  company  toward 
shipper  or  passenger  is  the  duty  resting  entirely  upon  contract,  ex- 
press or  implied. 

Now  what  was  the  contract  duty  of  the  defendant  toward  this 
plaintiff  ?  Was  there  any  ?  What  are  the  facts  ?  The  plaintiff 
really  had  no  transaction  whateyer  with  the  defendant.  He  bought 
no  ticket,  paid  no  freight,  in  no  way  made  himself  known  to  the 
company  or  any  of  its  agents  or  employees,  either  as  passenger, 
shipper,  or  custodian  of  any  of  the  horses  which  had  been  shipped 
by  Avery.  This  person,  it  seems,  on  the  14th  of  October,  1881, 
contracted  with  the  defendant  corporation  to  transport  eight  horses 
from  Huntington,  Massachusetts,  to  Harlem  river  or  New  York. 
Avery  owned  but  seven  of  these  horses  ;  one  belonged  to  a  brother 
of  the  plaintiff,  Rev.  Dr.  Gardner  of  New  York.  The  plaintiff  had 
the  custody  of  this  horse.  Avery  was  applied  to  by  him  prior  to 
October  14,  to  permit  this  horse  to  go  along  with  his  horses  under 
the  same  way-bill  and  to  permit  the  plaintiff  to  accompany  it. 
Avery  engaged  cars  of  the  defendant  for  the  eight  horses  a  day  or 
two  before  the  fourteenth,  at  which  time  he  was  fully  informed  by 
the  defendant  of  its  rates  and  rules  for  the  transportation  of  live 
stock.  One  of  these  rules  was  that  ''one  person  will  be  allowed  to 
pass  free  when  accompanying  his  stock  to  take  care  of  it  and  pay- 
ing the  price  for  not  less  than  nine  thousand  pounds,  and  in  no 
case  will  he  be  allowed  to  ride  free  on  a  passenger  train." 

At  this  time  Avery  said  to  the  defendant's  agent  that  there  might 
be  another  man  to  go  with  him,  and  he  was  told  by  the  agent  dis- 
tinctly that  one  of  them  would  have  to  pay  fare.  Avery  at  this 
time  made  no  mention  of  the  plaintiff  and  did  not  disclose  the 
fact  that  he  was  not  the  owner  of  all  the  eight  horses.  The  name 
and  existence  of  the  plaintiff,  the  fact  that  he  had  any  interest  in 
one  of  the  horses,  or  that  he  intended  to  accompany  Avery,  was, 
studiously  or  otherwise,  concealed  from  the  defendant.  Avery  in 
this  transaction  must  be  held  to  be  the  agent  of  the  plaintiff  and 
must  be  presumed  to  have  communicated  to  him  the  terms  upon 
which  the  animals  were  shipped  ;  if  not,  the  plaintiff  was  bound  to 
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aaoertain  for  himself,  before  he  started  upon  the  train  with  the 
horses,  whether  or  not  he  had  a  right  to  be  there.  The  defendant 
concealed  nothing ;  the  rules  and  regulations  were  known  and  read 
of  all  men  who  had  dealings  with  the  company,  or  might  have 
been,  and  it  would  have  been  very  easy  for  the  plaintiff  to  place 
himself  in  a  correct  position  in  relation  to  the  company  ;  but  the 
facts  all  show  that  he  was  in  a  false  position,  and  whether  he  in- 
tended to  go  on  the  train  as  a  stow-away  or  not,  is  as  we  have  said, 
immaterial.  ' 

An  excuse,  or  something  in  its  nature,  is  claimed  by  the  plaintiff 
for  his  non-payment  of  fare.  It  is  said  that  there  was  not  time 
for  him  to  procure  a  ticket  after  the  horses  were  loaded  and  that 
he  was  expecting  to  pay  his  fare  when  the  conductor  called  for  it. 
But  the  ease  does  not  show  that  it  was  the  custom  of  conductors, 
or  their  duty,  on  a  train  of  this  character  to  call  for  fares  or  tickets ; 
for  aught  that  appears  it  was  a  stock  train  without  any  passenger 
car  attached,  while  it  also  appears  that  the  plaintiff  was  in  one  of 
the  cars  with  the  horses.  It  will  be  remembered  that  the  rules  of 
the  company  permitted  one  person  to  ride  in  the  car  with  his  stock 
to  look  after  and  take  care  of  it,  and  it  is  a  reasonable  presumption 
that  the  conductor  was  not  expected  to  go  through  the  stock  car 
for  the  purpose  of  collecting  fare  or  taking  up  tickets.  It  is  a 
place  where  passengers  would  not  be  likely  to  ride  unless  the  safety 
of  their  stock  required  it,  or  unless  their  intent  was  to  secure  a 
free  ride. 

The  plaintiff  then  of  his  own  motion  placed  himself  in  this  car 
with  the  horses  without  the  consent  or  knowledge  of  the  defendant, 
and  against  the  rules  of  the  company  as  to  payment  of  fare.  He 
well  knew,  or  had  the  means  of  knowing,  that  he  had  no  right 
there  as  a  passenger,  and  he  also  knew,  or  ought  to  have  known, 
that  it  was  a  place  of  extra  hazard  ;  a  car  loaded  with  horses  being,  in 
case  of  collision  or  any  serious  accident,  any  thing  but  a  safe  or 
desirable  place  for  a  passenger.  Whatever  injury  the  plaintiff  re- 
ceived we  think  therefore  must  be  attributed  to  his  own  neglect  or 
misconduct  in  placing  himself  in  a  position  of  peril  without  any 
express  or  implied  assent  on  the  part  of  the  defendant. 

The  question  as  to  the  admissibility  of  the  evidence  objected  to 
is  substantially  disiK)sed  of  by  the  foregoing  considerations.  The 
intention  of  the  plaintiff  to  pay  his  fare  if  demanded,  under 
the  facts  found,  was  immaterial ;  his  intent  could  not  change  the 
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poBition  of  the  defendant,  or  make  it  liable  ex  contractu.  If  he 
had  actually  paid  his  fare  the  case  would  present  an  entirely  differ* 
ent  aspect,  but  as  the  facts  now  stand  he  has  no  claim  for  more 
than  nominal  damages. 

There  is  manifest  error  in  the  judgment  complained  of  and  it  is 
reversed. 

Judgment  revereed. 

In  this  opinion  Park,  0.  J.,  and  Loom3,  J.,  concurred ;  Gab* 
PSNTBB,  J.,* dissented ;  Paaoeb,  J.,  did  not  sit 


Bows  ▼.  Smith. 

(51  Conn.  866.) 
Bmmdarif -^  width  of  half  ^reaeh  ofeye^  "middle  qf  ehanneL" 

In  determining  whether  &  bay  or  harbor  is  not  wider  than  the  reach  of  the  eje, 
it  is  not  necessary  tliat  a  person  on  one  side  should  be  able  to  disoem  upon 
the  other  the  ordinary  movements  of  men  with  sufficient  minuteness  and 
certunty  to  testify  to  them  in  a  court  of  justice  ;  but  it  is  sufficient  if  the 
ordinary  eye  can,  in  ordinary  weather,  disoem  the  human  figure,  see  that  it 
moves,  and  distinguish  l)etw0en  wallcing  and  running. 

The  "middle  of  the  cliannel"  means  the  space  within  which  vessels  usually 
pass. 

ri^RESPASS  on  an  oyster  bed.     The  opinion  states  the  points. 
X     The  plaintiff  had  judgment  below. 

W.  0.  Rdbineon  and  R.  S.  Pickett,  for  appellants. 

J.  W.  AUingj  for  appellee. 

Pardee,  J.  This  case  has  previously  been  before  this  court. 
Jtotoe  V.  Smithy  48  Conn.  444.  It  was  then  said  as  follows :  **  In 
1785  East  Haven  was  carved  from  New  Haven  and  incorporated  as 
a  town  ;  it  borders  npon  Bninford  oastwardly,  upon  the  Sound  south- 
wardly, and  upon  the  bay  and  harbor  of  New  Haven  and  Eiist  river 
westwanlly.  In  180:{  the  legislature  defined  the  separating  line  of 
territorial  proprietorship  between  New  Haven  and  East  Haven  as 
passing  from  the  mouth  of  East  river,  along  the  middle  of  the 
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duumelof  the  bay  or  harbor,  to  an  intersection  with  the  line  drawn 
from  the  shore  of  one  town  to  that  of  the  other,  between  points 
from  one  of  which  objects  and  actions  can  be  seen  by  the  naked 
eye  from  the  other,  which  point  of  intersection  as  it  existed  in  1803 
is  to  be  fixed  by  the  jury.  From  that  point  to  the  southern  bound- 
ary of  the  State  the  western  limit  to  navigable  waters  over  which 
the  State  thereof ter  administered  public  and  private  justice  through 
the  instramentality  of  East  Haven,  and  consequently  the  western 
limit  to  the  navigable  waters  of  that  town,  within  the  meaning  of 
the  statute  permitting  an  allotment  of  ground  to  individuals  for 
the  cnltivation  of  oysters,  is  a  meridional  line." 

Upon  the  re-trial  it  was  necessary  to  locate  the  line  crossing  New 
Haven  bay  or  harbor  between  points  from  one  of  which  objects  and 
movements  can  be  seen  by  the  naked  eye  upon  the  other  ;  also  the 
Hue  passing  from  the  mouth  of  East  river  along  the  middle  of  the 
channel  of  the  bay  or  harbor  to  an  intersection  with  the  eyesight 
line. 

The  plaintifF  claimed,  and  offered  evidence  tending  to  prove,  that 
the  eyesight  line  crossed  the  bay  or  harbor  from  the  center  of  the 
old  lighthouse  on  the  east  shore  to  ordinary  high  water  mark  on  the 
Boathem  extremity  of  Savin  Bock  on  the  west.  This  is  called  the 
south  line.  Gonceming  it  the  finding  is  that  '^  actions  and  move- 
ments of  persons,  animals  and  vehicles,  and  objects  and  persons,  on 
the  one  or  either  shore,  can  be  reasonably  discerned  from  the  other 
shore  by  the  naked  eye,  and  that  there  are  no  points  on  the  opposite 
shores  below  or  south  of  this  line  where  the  naked  eye  can  so  dis- 
cern objects  or  actions  or  movements.  The  length  of  the  liile 
ehumed  by  the  plaintiff  is  two  and  three-fourths  miles.  On  the 
south  line,  in  ordinarily  clear  weather,  persons  of  ordinary  visual 
powers  in  looking  from  one  shore  to  the  other  can,  with  the  naked 
eye,  discern  on  and  near  the  opposite  shore  buildings^  wharves, 
docks,  trees,  steamboats  and  vessels,and  other  objects  of  that  kind. 
They  can  also  in  like  manner  see  vehicles  and  the  animals  drawing 
them,  and  the  movements  of  the. same  from  point  to  point.  They 
can  also  see  human  beings,  single  and  in  groups,  but  cannot  dis- 
tinguish their  clothing,  and  cannot  distinguish  men  from  women. 
They  can  see  them  singly  or  in  groups  move  about  from  point  to 
point,  and  move  faster  or  slower  as  if  walking  or  running ;  can  see 
them  go  into  and  out  of  the  water  as  if  bathing ;  can  see  them  get 
oat  of  and  go  into  steamboats ;  can  see  them  leave  and  come  on  to 
Vol.  L  —  8 
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a  wharf  or  dock.  In  very  favorable  states  of  the  weather  and  the 
light  such  observers  could  see  persons  get  into  and  out  of  small 
boats  and  carriages  near  the  shore.  Under  no  circumstances  could 
such  ordinary  observers  see  any  movement  of  the  limbs  as  such. 
Some  of  the  witnesses  produced  however  could  see  bondings  of  the 
body  and  movements  of  the  limbs  and  other  actions  and  movements. 
But  such  witnesses  seemed  to  be  endowed  with  somewhat  greater 
powers  of  vision  than  ordinary  people/' 

The  defendants  claimed,  and  offered  evidence  tending  to  prove, 
that  the  eyesight  line  crossed  the  bay  or  harbor  from  Fort  Hale  on 
the  east  shore  to  Sandy  Point  on  the  west  This  is  called  the  north 
line,  and  is  one  mile  and  twelve-hundrodths  in  length.  The  court 
finds  that  on  this  line  ^*  in  ordinarily  clear  weather  persons  of  ordi- 
nary eyesight,  in  looking  from  one  shore  to  the  other  with  the 
naked  eye,  can  discern  objects  and  actions  on  the  opposite  shore 
somewhat  more  distinctly  than  on  the  south  line.  Human  beings 
can  be  seen  to  lie  or  sit  down  or  bend  over  and  get  up.  The  motions 
of  the  arms  when  being  raised  at  right  angles  to  the  body  can  be 
faintly  seen  by  close  observation,  and  also  the  moving  of  a  garment, 
such  as  a  coat  and  the  like.  The  dress  howeter  cannot  be  seen, 
nor  the  limbs  except  as  above  stated,  nor  can  a  man  be  distinguished 
from  a  woman.'' 

The  defendants  also  claimed  that  objects  and  actions  upon  Savin 
Rock  could  not  be  disceroed  from  the  lighthouse  with  the  naked 
eye  with  suflBcient  distinctness  to  make  the  line  from  one  to  the 
other  an  eyesight  line  within  its  legal  meaning  as  constituting  the 
southern  limits  of  towns  on  Long  Island  Sound.  The  court  over- 
ruled these  claims  and  the  defendants  excepted. 

To  avoid  inconveniences  which  would  attend  the  administration 
of  justice  if  the  line  marking  the  end  of  the  jurisdiction  of 
common  law  and  the  beginning  of  that  of  admiralty  should 
be  allowed  to  follow  closely  all  indentations  of  the  sea,  it  was 
early  determined  that  bodies  of  water  not  greater  in  width  than 
the  reach  of  the  eye  should  be  regarded  as  land.  Of  course  tha^ 
distance  cannot  be  reduced  to  a  certainty  by  the  surveyor's  chain. 
The  power  of  the  eye  is  not  the  same  in  all ;  and  there  is  no  fixed 
standard  as  to  the  degree  of  distinctness  with  which  objects  and 
movements  must  be  seen. 

It  is  the  claim  of  the  defendants  that  the  shores  can  be  no  farther 
separated  than  that  from  one  a  person  of  ordinary  eyesight   can. 
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in  ordinary  weather,  discern  the  ordinary  acts  performed  on  the 
other  with  sufficient  minuteness  and  cei*tainty  to  testify  to  them 
in  a  court  of  justice.  If  we  remember  that  in  most  cases  of  judic- 
ial inyestigation  it  is  necessary  not  merely  to  prove  that  an  act  has 
been  done,  but  to  identify  the  person  doing  it,  this  claim  is  prac- 
tically that  the  separating  space  shall  be  no  wider  than  that  the 
ordinary  eye  can  identify  persons  across  it 

But  we  think  the  rule  satisfied  when  the  ordinary  eye  can  discern 
the  human  figure  ;  can  see  that  it  moves  ;  that  it  enters  or  leaves  a 
small  boat ;  and  can  distinguish  between  walking  and  running. 

In  United  Stales  v.  Orush^  5  Mason,  200,  Stoky,  J.,  said  :  **  The 
general  rule,  as  it  is  often  laid  down  in  the  books,  is,  that  such  parts 
of  rivers,  arms  and  creeks  of  the  sea  are  deemed  to  be  within  the 
bodies  of  counties  where  persons  can  see  from  one  side  to  the  other. 
Lord  Halb  uses  more  guarded  language,  and  says,  in  the  passage 
already  cited,  that  *  the  arm  or  branch  of  the  sea  which  lies  within 
the/aucftr  ierrm  where  a  man  may  reasonably  discern  between  shore 
and  shore,  is,  or  at  least  may  be,  withm  the  body  of  a  county.' 
Hawkins  (P.  C,  b.  2,  ch.  9,  §  14,)  has  expressed  the  rule  in  its  true 
sense  and  confines  it  to  such  parts  of  the  sea  where  a  man  standing 
on  the  one  side  may  see  what  is  done  upon  the  other.  And  tliis  is 
precisely  the  doctrine  which  is  laid  down  by  Siaxtox,  J.,  in  the 
passage  m  Fitzherbert's  Abridgment,  corotta,  399,  on  which  Lord 
Coke  and  the  common  lawyers  have  laid  so  much  stress  as  furnish- 
ing conclusive  authority  in  their  favor.  It  is  there  said  that  it  is 
no  part  of  the  sea  when  one  may  see  what  is  done  on  the  one  part 
of  the  water  and  the  other,  or  to  see  from  one  land  to  the  other. 
•  *  *  I  do  not  understand  ♦  ♦  ♦  that  it  is  necessary  that 
the  shores  should  be  so  near,  that  all  that  is  done  on  one  shore 
could  be  discerned  and  testified  to  with  certainty,  by  persons  stand- 
ing on  the  opposite  shore  ;  but  that  objects  on  the  opposite  shore 
might  be  reasonably  discerned,  that  is,  might  be  distinctly  seen  with 
the  naked  eye  and  clearly  distinguished  from  each  other.  Indeed, 
upon  the  evidence  before  me,  I  incline  strongly  to  the  opinion  that 
the  limits  of  the  county  of  Suffolk  in  this  direction  not  only  in- 
clude the  place  in  question  but  all  waters  down  to  a  line  running 
across  from  the  lighthouse  on  the  Oi'eat  Brewster  to  point  Older- 
ton."  This  was  a  distance  of  a  mile  and  one-fourth,  as  the  case 
finds,  if  we  are  not  mistaken. 

In  Public  Ofiinion,  2  Hagg.  399,  the  court  speaks  of  a  locality 
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88  beiDg  ^*  very  near  to  the  land  of  Yorkshire  and  not  above  three 
miles  from  the  Lincolnshire  coast,  and  therefore  not  bey(»nd  the 
reach  of  sight  and  the  ordinary  cognizance  of  juries."  In  Common' 
wealth  V.  Peters^  12  Met.  387,  Shaw,  C.  J.,  says  :  *'  All  creeks> 
havensy  coves  and  inlets  lying  within  projecting  headlands  and 
islands,  and  all  bays  and  arms  of  the  sea  lying  within  and  between 
lands  not  so  wide  but  that  persons  and  objects  on  the  one  side  can 
be  discerned  by  the  naked  eye  by  persons  on  the  opposite  side,  are 
to  be  taken  to  be  within  the  body  of  the  county." 

It  also  became  necessary  for  the  court  to  determine  the  location 
of  the  line  passing  from  the  mouth  of  East  river  along  the  middle 
of  the  channel  of  the  bay  or  harbor  of  New  Haven  and  the  point 
of  its  intersection  with  the  eyesight  line.  In  the  legislative  descrip- 
tion of  the  line  between  East  Haven  and  New  Haven  the  expression 
'^ middle  of  the  channel  of  the  bay  or  harbor"  does  not  refer  to 
the  thread  of  deepest  water,  but  to  that  space  within  which  ships 
can  and  usually  do  pass.  Therefore  the  court  committed  no  error 
in  determining  that  the  town  line  was  in  the  middle  of  this  space. 

Webster  defines  a  harbor  ''as  a  bay  or  inK't  of  the  sea  in  which 
ships  can  moor  and  be  sheltered  from  the  fury  of  the  winds  and 
heavy  sea;  any  navigable  water  where  ships  can  ride  in  safety." 
The  court  finds  that  inside  of  the  line  drawn  from  the  old  light- 
house to  Savin  Bock  large  numbers  of  vessels  seek  and  find  pro- 
tection from  all  storms  other  that  those  from  the  south,  south-west, 
and  west,  and  determines  that  the  bay  or  hurbor  of  New  Haven  ex-» 
tends  to  that  line.    We  think  there  is  no  error  in  this  conclusion. 

[Minor  matter  omitted.] 

There  is  no  error  in  the  judgment  complained  oL 

Park,  Ch.  J.,  and  Cakpenteb,  Loomis  and  OaAKGSB,  JJ., 
ooncurred. 
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(51  Coon.  311.) 
Agency — wtted  irUereit  —  terminatien. 

A  general  agent  for  an  insurance  company,  discharged  for  failure  to  aecoani 
aooording  to  his  contract,  has  no  interest  in  premiums  thereafter  to  be  col- 
lected on  pohcie8  issued  through  his  agency.* 

•  Bee  North  Oar.  Stale  Ltfe  In$.  Go.  ▼.  WMamt  (91 N.  C.  69),  49  Am.  Rep.  687. 
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1  CTIOX  on  boDcL     The  opinion  states  the  case.     Oase  reseired. 

A.  P.  Hyde  and  F.  Hyde,  for  plaintifta. 

A.  Brandegee  and  P.  H.HutMngan,  for  defendants. 

LooMis,  J.  The  bond  in  suit,  which  is  for  $59000,  dated  April 
25,  1872,  was  given  to  the  plainti£b  by  HoUoway  as  principal  and 
the  other  defendants  as  sureties,  conditioned  that  Holloway  (having 
been  appointed  general  agent  of  the  plaintiffs  for  the  purpose  of 
procuring  applications  for  life  insurance  and  collecting  premiums 
thereon),  should,  "  on  the  first  day  of  each  month,  pay  or  hand 
over  all  moneys  belonging  to  said  company  which  might  at  any  time 
be  received  by  him,  as  also  all  moneys  which  he  then  owed  or  might 
thereafter  owe  the  company,  and  should  faithfully  discharge  his 
duties  as  such  agent"  HoUoway  commenced  the  business  of  his 
agency  on  the  1st  of  May,  1872,  and  made  monthly  reports  of  all 
moneys  received  by  him  or  his  sub-agents,  and  settled  for  the  same 
regularly  till  January,  1878,  when  he  made  his  report  for  the  month 
preceding,  and  then  informed  the  plaintiffs  that  he  would  not  be 
able  to  pay  in  full  the  amount  called  for  by  that  report  The 
pkdntiib  insisted  upon  his  paying  all  that  he  owed,  and  upon  ascer- 
taining that  there  was  a  deficit  in  his  accounts  for  the  months  of 
December  and  January  of  over  $18,000,  which  he  refused  to  pay, 
removed  and  dischai^ged  him  from  his  agency  for  that  cause. 

That  there  was  a  clear  breach  of  the  condition  of  the  bond  is  too 
obvious  from  the  finding  to  require  the  least  discussion.  The  only 
debatable  question  in  this  connection  is  as  to  the  extent  of  the 
breach  or  amount  of  deficit,  which  we  will  consider  hereafter. 

The  principal  contention  centers  in  the  question  whether  Hollo- 
way,  under  his  contract  with  the  plaintiffs,  had  such  an  interest  in 
the  premiums  that  should  be  thereafter  collected  on  policies  issued 
within  the  territorial  jurisdiction  of  his  agency,  as  would  remain 
unaffected  by  his  default  and  removal  from  office.  Such  is  hii 
claim,  and  if  well  founded,  and  he  can  recoup  the  damages  or  set 
off  the  amount  in  this  action,  no  recovery  can  be  had  in  favor  of 
the  plaintiffs,  for  it  is  found  that  the  amount  of  Holloway's  com- 
missions on  such  policies  would  exceed  the  amount  of  his  indebt- 
edness to  the  plaintiffs. 
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Waiving  any  discussion  of  the  question  whether  any  set-o£F  can 
be  allowed  in  a  suit  brought,  as  this  was,  before  the  commissions 
became  due,  we  proceed  to  consider  whether  Holloway  has  any 
right  at  all  to  the  commissions  in  question.  While  ho  remained 
agent  he  had  a  right  to  collect  the  premiums,  and  of  course  a  right 
to  his  commissions,  and  if  the  plaintiffs  had  wrongfully  deprived 
him  of  his  agency,  it  would  lay  the  foundation  for  a  recoupment  of 
the  damages  resulting  from  such  wrongful  act.  It  becomes  there- 
fore important  at  the  outset  to  inquire  whether,  under  the  circum- 
stances disclosed  by  the  finding,  his  removal  from  office  was  justifi- 
able P  Manifestly  it  was;  and  not  only  so,  but  a  positive  duty, 
which,  had  the  directors  of  the  company  neglected,  would  practi- 
cally have  made  them  guilty  participants  in  any  future  defalcation 
by  the  same  agent.  Such  conduct  on  their  part  would  wrong  both 
the  stockholders  of  the  corporation  and  the  sureties  of  the  agent, 
and  would  shock  the  sentiment  of  common  honesty.  But  what  are 
the  consequences  of  such  a  removal  from  office  ?  Nothing,  say  the 
defendants,  except  the  mere  right  to  obtain  new  insurance  and  issue 
new  policies;  as  to  all  existing  business  and  all  renewals  of  existing 
policies,  the  agent  takes  the  benefits  of  a  continuance  in  office  with- 
out any  of  its  obligations,  responsibility  or  labor.  Such  a  doctrine 
we  believe  has  no  support  in  good  reason  or  good  law. 

The  defendants  contend  that  Uolloway's  interest  in  the  future 
premiums  that  might  be  collected  on  existing  policies  or  renewals 
thereof  was  a  vested  property  interest,  which  could  not  be  divested 
or  confiscated  by  any  act  of  the  plaintiffs. 

It  may  well  be  conceded  that  the  act  of  the  company  alone  could 
not  work  such  a  i*esult,  but  coupled  with  the  defendant's  own  act 
it  may  have  that  effect.  Whatever  right  Holloway  had  was  under 
his  contract,  but  when  that  ceased  to  operate  through  his  own  mis- 
conduct there  was  no  longer  any  foundation  for  his  future  right  to 
rest  upon.  Wc  do  not  mean  to  say  that  the  right  to  the  commi9- 
sions  must  always  depend  on  the  right  to  collect  the  premiums.  It 
is  possible  that  the  two  things  should  have  an  independent  exist- 
ence, as  where  an  agent  is  removed  without  fault  on  his  part  or  for 
only  a  slight  fault;  but  where  he  is  guilty  of  such  misconduct  as 
this  case  discloses,  he  deprives  himself  of  the  right  to  set  up  his 
broken  contract  as  a  continuing  one  for  his  own  benefit. 

If  gross  mi»conduct  on  the  part  of  a  hired  servant  may  forfeit  the. 
right  to  recover  for  previous  faithful  service,  as  Lord  Thnteuden 
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lud  it  might,  in  Aikin  t.  Acton,  4  Car.  &  Payne,  208,  with  stronger 
reason,  ae  would  seem,  it  might  forfeit  rights  that  relate  wholly  to 
the  future,  as  in  this  case.  The  doctrine  is  now  too  well  settled  to 
be  longer  called  in  question,  that  in  contracts  of  hiring  there  is  an 
unplicd  condition  that  the  servant  will  perform  the  duties  incident 
to  his  employment  honestly,  and  will  do  nothing  injurious  to  his 
employer's  interest,  and  that  if  he  proves  radically  unfaithful  to  his 
trust  or  is  guilty  of  gross  misconduct  he  forfeits  all  right  to  com- 
pensation. Bixby  V.  Parsons,  49  Conn.  4b3;  s.  c,  44  Am.  Bep. 
246;  Champion  v.  llartshorne,  9  Conn.  564;  Callo  v.  Brouncker,  4 
Oar.  ft  Payne,  518;  Wood  Mast  and  Serv.  166. 

Tbe  same  principle  has  been  recognized  as  applicable  to  agents  of 
insurance  companies.  Myers  v.  Knickerbocker  Life  Ins.  Co.,  2 
Bigelow's  L.  and  Ace  Ins.  Rep.  149;  Ensworth  v.  N,  Y,  Life  Ins, 
Co.,  7  Am.  Law  Reg.  (N.  S.)  332. 

The  argument  so  far  has  proceeded  upon  the  assumption  that 
but  for  the  misconduct  of  Holloway,  he  would  have  had  a  right  to 
commissions  on  premiums  paid  after  the  termination  of  his  agency. 
The  right  however,  if  it  exists  at  all,  must  be  found  in  the  con- 
tract between  the  parties.  Spaulding  y.  N.  Y.  Life  Ins.  Co.,  61 
Me.  329;  PaHridge  v.  Phmnix  Life  Ins.  Co.,  16  Wall.  573. 

The  contract  in  the  case  at  bar  only  provided  for  the  termi- 
nation of  the  agency  in  one  of  two  ways:  1.  The  agency  might 
be  sold  by  the  defendant  with  the  aid  of  the  plaintiffs  to  a 
penon  acceptable  to  the  latter,  and  subject  to  the  same  duties 
aud  privileges.  2.  If  the  defendant  should  die  while  in  office 
the  plaintiffs  would  make  some  arrangement  whereby  his  heirs 
might  have  the  equitable  value  of  the  agency.  There  might  be 
some  ground  for  claiming  that  all  Holloway's  rights  as  to  the 
fatum  (including  commissions  on  future  premiums),  must  be  con- 
sidered as  merged  in  and  limited  by  these  special  provisions.  But 
the  termination  of  the  agency  here  contemplated  was  one  for  which 
the  agent  was  not  in  fault.  What  has  actually  occurred  was  not 
provided  for,  but  as  the  provisions  referred  to  and  the  act  of  the 
plaintiffs  in  taking  a  lien  on  the  agency  recognize  a  value  in  it 
beyond  the  time  of  Holloway's  actual  occupation  of  the  office,  we 
think  it  should  be  implied  that  the  company  would  not  wantonly 
deprive  him  of  the  agency  without  recompense.  We  think  there- 
fore he  had  a  right  to  continue  his  agency  so  long  as  he  faithfully 
performed  its  duties,  and  that  a  removal  without  cause  would  have 
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entifcled  him  to  recoup  damages  against  the  phiintiffs  to  the  amount 
of  the  equitable  yalue  of  his  agency  at  the  time  he  was  so  removed. 
But  his  defalcation  and  consequent  removal  carried  vrith  it,  not 
only  the  loss  of  commissions  on  renewals  of  existing  policies,  but 
the  loss  of  his  agency  also  for  all  purposes,  whether  for  selling  to 
another  or  for  transmitting  it  to  his  heirs. 

Our  conclusion  therefore  is  that  the  amount  found  due  by  the 
committee  cannot  be  reduced  by  any  claim  which  Holloway  makes 
by  way  of  set-off  or  recoupment. 

[Minor  considerations  omitted.] 

We  advise  the  Superior  Court  to  render  judgment  in  faror  of 
the  plaintifb  against  all  the  defendants  for  the  sum  of  $5,000,  with 
interest  from  the  date  of  Holloway's  defalcation. 

Judgment  affirmmL 

In  this  opinion  the  other  judges  concurred. 


Bunoir  t.  Fbustk. 

(UOonn.SIS.) 
Kegkffence — hurden  of  proof — runaiwof  harm. 

In  OMe  of  Iqjiifj  bj  a  ranawaj  hone  on  &  highwaj  the  boMen  of  proof  aft 

negligence  is  on  the  pUintiff.* 

ACTION  for  injury  to  person  and  property  by  a  runaway  horse. 
The  opinion  states  the  case.  The  plaintiff  had  judgment  below. 

■ 

C.  F.  Thayer  and  /.  Jf.  Thayer,  for  appellee. 
J.  Haleey  and  8.  Lucas,  for  appellant. 

Park,  C.  J.  The  defendant's  horse  and  wagon  collided  with  the 
plaintiff's  horse  and  carriage  while  the  same  were  being  driren  by 
the  plaintiff  and  defendant  upon  a  public  highway,  in  which  oolli- 
sion  the  plaintiff  received  injury  in  his  person  and  property. 

Upon  the  trial  of  the  cause,  the  defendant  introduced  evidence 

*  Bob  Bue$ohine  ▼.  8t.  LouU  GoelAgkt  Oo.  (78  Mo.  219)  89  Am.  Bep..  S08. 
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to  prove  that  at  the  time  of  the  accident  his  horse  was  unmanage- 
Able,  having  become  so  in  consequence  of  the  breaking  of  the  bit 
attached  to  the  bridle,  and  was  running  away. 

Begarding  the  transaction  the  court  charged  the  jury  as  follows: 
"  If  the  defendant  ran  into  the  plaintiff's  carriage  as  stated  in  the 
complaint,  he  is  not  absolyed  from  blame  by  the  mere  fact  that  his 
horse  was  running  away  upon  the  public  highway,  as  claimed  by 
the  defendant  That  fact  is  a  circumstance  in  this  case  from  which 
negligence  on  his  part  might  be  inferred,  in  the  absence  of  explana- 
toiy  teatimony  showing  that  he  was  guilty  of  no  negligence  or  folly." 

Herein  we  think  the  court  erred.  The  plain  import  of  this 
language  is,  that  in  the  absence  of  explanatory  testimony  by  the 
defendant,  showing  that  he  was  guilty  of  no  negligence  in  fact, 
n^ligence  might  be  inferred  against  him  as  a  matter  of  law,  from 
the  mere  fact  that  his  horse  was  running  away.  It  is  true  that  the 
court  uses  the  phrase,  ''  might  be  inferred; "  but  in  the  connection 
this  is  equivalent  to  should  be  inferred;  for  the  court  is  stating  a 
role  to  the  jury  for  their  application  and  guidance  in  coming  to  a 
decision  of  the  question  regarding  the  negligence  of  the  defendant, 
and  the  jury  so  must  have  understood  it. 

However  this  question  may  be  regarded  by  some  courts  in  some 
jurisdictions,  we  think  it  is  clear  that  in  this  State  questions  of 
n^Ugence  are  questions  of  fact,  to  be  determined  by  the  jury,  under 
instructions  from  the  court  In  the  case  of  Beers  v.  Hausatonie  R. 
Ch.,  19  Conn.  566,  the  marginal  note  is  as  follows:  ''Whether 
there  was  negligence  or  want  of  care,  in  whatever  degree,  in  either 
of  the  parties,  is  a  question  of  fact,  to  be  determined  by  the  jury; 
and  whether  the  circumstances  attending  that  transaction  constitute 
such  negligence  or  want  of  care,  will  not,  though  admitted,  be  de- 
cided by  the  court  as  matter  of  law,  but  will  be  left  to  the  jury,  as 
evidence  for  them  to  pass  upon." 

In  this  case  the  claim  was  made  that  the  court  should  determine, 
as  matter  of  law,  that  the  plaintiff  was  guilty  of  negligence  in  driv- 
ing a  large  herd  of  cattle  across  the  defendants'  railroad  at  a  time 
when  he  knew  that  the  defendants'  cars  were  about  to  pass.  But 
Judge  Stores,  in  giving  the  opinion  of  the  court,  said:  ''  When  it 
is  considered  that  negligence,  or  a  want  of  due  care,  was  here  the 
main  fact  to  be  ascertained,  and  that  the  facts,  or  more  correctly 
speaking  the  circumstances,  thus  given  in  evidence,  were  only  evi- 
of  such  main  fact  and  conduciiuir  to  prove  it,  it  is  obvious 
VoL.L— 4 
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that  the  court  could  not  have  pronounced  that  those  circumstances 
proved  the  existence  of  negligence  or  a  want  of  due  care  on  the  part 
of  the  plaintiff,  without  encroaching  on  the  rights  of  the  jury, 
whose  exclusive  province  it  was  to  weigh  the  evidence  and  determine 
whether  it  was  sufficient  for  the  purpose." 

In  the  case  of  Parky.  0*Brien^  23  Conn.  339,  the  marginal  note 
is  as  follows:  *'  The  question  of  negligence  is  one  exclusively  of 
fact,  for  the  jury  to  determine.  Therefore  where  it  was  claimed 
that  the  court  should  instruct  the  jury,  that  it  being  admitted  that 
the  horse  of  the  plaintiff  was  a  spirited  animal,  tlie  act  of  the  plaint- 
iff in  leaving  him  unfastened  and  unattended  in  a  public  street  was, 
as  a  matter  of  law,  a  want  of  ordinary  care  on  his  part,  it  was  held 
that  the  court  committed  no  error  in  leaving  the  question,  whether 
the  plaintiff  had  or  had  not  been  guilty  of  negligence,  to  the  jury.*' 
In  ihis  case  the  court  said:  ''The  question  as  to  the  existence  of 
negligence  or  want  of  ordinary  care  is  one  of  a  complex  character. 
The  inquiry,  not  only  as  to  its  existence,  but  whether  it  contributed 
with  negligence  on  the  part  of  anotber  to  produce  a  particular 
effect,  is  much  more  complicated.  As  to  both,  they  present,  from 
their  very  nature,  a  question  not  of  law  but  of  fact,  depending  upon 
the  peculiar  circumstances  of  each  case,  which  circumstances  are 
only  evidential  of  the  principal  fact,  that  of  negligence  or  its  effects, 
and  are  to  be  compared  and  weighed  by  the  jury,  the  tribunal  whose 
province  it  is  to  find  facts,  not  by  artificial  rules,  but  by  the  ordinary 
principles  of  reasoning,  and  such  principal  fact  must  be  foun(l  by 
them  before  the  court  can  take  cognizance  of  it  and  pronounce  upon 
its  legal  effect."  Cases  could  have  been  cited  which  hold  that  leav- 
ing a  spirited  horse  in  a  public  street  unfastened  and  unattended 
was  negligence  per  Be.  in  lUidfje  v.  G<hjdioin,  5  C.  &  P.  11)0, 
TiNDAL,  0.  J.,  said:  ''  If  a  man  chooses  to  leave  a  horse  and  cart 
standing  in  the  street  without  any  person  to  watch  them,  he  must 
take  the  risk  of  any  mischief  that  may  bo  done. "  Other  cases  might 
be  cited.  Still  our  court  held,  as  we  have  seen,  that  the  question 
in  such  cases  is  one  of  fact  for  the  jury  to  determine. 

If  a  horse  is  running  away  with  his  driver,  there  is  nothing  in  the 
fact  itself  which  tends  to  show  negligence  in  the  driver,  or  which 
tends  to  show  how  the  horse  became  unmanageable,  any  more  than 
a  house  on  fire  t^nds  to  show  the  origin  of  the  fire,  whether  acci- 
dental or  otherwise,  and  it  would  seom  that  it  could  as  well  be  In- 
ferred, in  such  a  case,  that  the  party  residing  in  the  house  wai 
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guilty  of  negligence  in  caasing  lis  destruction,  in  the  absence  of 
explanatory  evidence  showing  the  contrary,  as  it  can  be  inferred 
from  the  mere  fact  that  a  horse  is  running  away,  that  the  driver  is 
g.iilty  of  negligence  in  causing  his  running,  in  the  absence  of  proof 
to  the  contrary.  If  such  a  doctrine  should  be  established  as  the 
law.  it  is  noi  easy  to  see  to  what  extent  it  might  not  be  carried. 

'Hie  plaintiff  relies  upon  four  cases  to  sustain  the  charge.  The 
first  18  that  of  Unger  v.  Forty-necond  Sireit  dk  Onmd  Street  Ferry 
Railroad  Co,y  51  N.  Y.  497.  The  plaintiff  in  that  case  was  injured 
by  a  pair  of  horses  which  wore  running  away  in  a  public  street  with- 
out a  driver.  'J'he  question  was,  whether  the  court  below  erred  in 
refosing  to  nonsuit  the  plaintiff  upon  the  evidence  of  such  fact 
alone.  The  court  say:  '*  The  fact  that  the  horses  wore  unattended 
and  unfastened  in  the  street  was,  unexplained,  evidence  of  negli- 
gence against  the  defendant.  Hence  the  court  committed  no  error 
in  refusing  to  nonsuit  the  plaintiff." 

The  next  case  is  that  of  Strup  v.  Edens,  22  Wis.  432.  In  this 
case  the  plaintiff's  daughter  was  injured  by  the  horses  of  the  de- 
fendant while  running  away.  And  the  question  again  was,  whether 
the  'oonrt  erred  in  refusing  to  nonsuit  the  plaintiff.  The  court 
aay:  ''There  was  evidence  tending  to  show  that  the  horses  were 
not  properly  hitched.  And  in  addition  to  this  evidence,  the  fact 
that  the  horses  got  loose  and  ran  away  is  some  evidence  of  negli- 
gence. It  is  true  such  a  thing  might  occur  notwithstanding  due 
caie  in  hitching.  But  such  would  not  be  the  ordinary  result,  and 
unexplained,  the  reasonable  inference  from  the  fact  would  be  that 
there- had  been  negligence  in  fastening  the  horses." 

It  wiU  be  observed  that  in  both  of  these  cases  the  court  held  that 
the  tact  that  the  horses  were  running  unattended  in  the  public 
street,  afforded  some  evidence  that  the  horses  had  been  left,  either 
unfastened  in  the  public  street,or  improperly  and  negligently  secured. 
Manifestly  this  is  an  inference  which  could  not  be  drawn  m  the  case 
at  bar.  And  furthermore  these  cases  are  cases  of  nonsuit,  where 
the  conrt  had  to  consider  the  question  of  negligence  as  a  question 
of  fact,  and  this  accounts  for  the  language  of  the  court. 

The  other  two  cases  are  found  in  Brightly's  Reiiortsof  Nisi  Prius 
Oases.    In  neither  of  them  do  the  facts  appear. 

But  it  may  be  said  in  the  case  under  consideration  that  the  charge 
of  the  court  did  the  defendant  no  harm,  inasmuch  as  he  offered 
evidence  explanatory  of  the  cause  which  made  his  horse  unmanage- 
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able  and  ezcifced  him  to  run  away.  Bat  the  mischief  of  the  charge, 
in  this  regard,  lies  in  the  fact  that  it  changes  the  burden  of  proof 
from  the  plaintiff  to  the  defendant.  Hence  if  the  question  was 
nicely  balanced,  or  if  the  jury  did  not  believe  the  defendant's  ex- 
culpating evidence,  the  plaintiff  succeeded  in  consequence  of  the 
error  of  the  court  in  changing  the  burden  of  proof. 

To  prevent  any  misapplication  of  our  present  decision  we  state 
the  general  principle  which  we  conceive  to  govern  all  cases  of  this 
sort  It  is  that  the  question  of  negligence  on  the  part  of  the  de- 
fendant, when  it  is  a  part  of  the  plaintiff's  case  as  necessarily  all^;ed 
and  therefore  necessary  to  be  proved,  and  the  allegations  of  the  decla- 
ration are  traversed,  is  a  matter  to  be  made  out  by  the  plaintiff's  proof, 
and  not  by  the  defendant's  failure  of  proof ;  that  there  is  no  rule  of 
law  that  shifts  the  burden  of  proof  upon  the  defendant;  that  where 
the  neglect  of  the  defendant  to  explain  the  facts  which  indicate  his 
negligence  operates  to  strengthen  the  inference  of  negligence,  it 
does  so  wholly  as  a  matter  of  evidence,  producing  its  effect  in  the 
ordinary  manner  on  the  judgment  of  the  jury,  and  not  by  any 
superadded  force  of  law ;  that  the  cases  where  the  proof  on  the 
part  of  the  plaintiff  of  the  damage  done  him  by  the  defendant  is 
enough  to  make  a  prima  facie  case  of  negligence  on  the  part  of  the 
defendant,  are  cases  where  the  act  causing  the  damage  was  of  a 
nature  to  indicate  negligence,  and  this  as  the  act  addresses  itself  to 
the  judgment  of  the  jury  on  this  point,  and  is  distinguishable  by 
their  judgment  from  an  act  which  does  not  indicate  negligence, 
they  judging  for  themselves  of  the  character  of  the  act  in  this  re- 
spect. This  distinction  can  be  illustrated  thus :  A  man  driving 
furiously  along  the  street  runs  into  my  carriage  and  breaks  it. 
Here  the  act  indicates  negligence  on  the  part  of  the  driver.  Again, 
the  defendant's  horse  is  running  furiously  along  the  street,  drag- 
ging the  shafts  of  a  carriage  after  him,  and  runs  against  and  breaks 
my  carriage.  This  indicates  accident  only,  and  not  negligence.  It 
is  a  mere  matter  of  human  presumption  in  each  case.  The  com- 
mon judgment  of  mankind  would  see  in  the  one  case  a  prima  fade 
case  of  culpable  negligence — in  the  other  only  of  sheer  accideni- 
Now,  in  suits  brought  for  damages  done  m  these  cases,  if  the  plaint- 
iff should  prove  only  the  fact  of  the  collision,  and  the  defendant 
should  offer  no  evidence  whatever,  the  court  ought  to  charge  the 
jury  that  the  burden  of  proof  is  not  m  either  case  thrown  upon 
the  defendant  as  matter  of  law,  but  that  the  plaintiff  is  to  recoTer 
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or  not,  according  as  they  shall,  id  the  exercise  of  their  judgment, 
ooDsider  the  acts  as  in  themselves  indicating  or  not  indicating  negli- 
gence on  the  part  of  the  defendant.  The  failure  of  the  defendant 
to  offer  any  explanatory  eyidence  may  operate  to  strengthen  the 
plaintiff's  case,  but  it  must  always  be  in  a  case  where  the  act  done 
carries  in  itself  an  indication  of  negligence,  or,  in  other  words* 
creates  a  presumption  of  fact,  not  of  law,  that  the  defendant  had 
been  guilty  of  negligence. 

There  is  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


COIT  T.  COMSTOCK. 

(n  OoDn.  868.) 
Witt  — trust  for  charity. 

A  bequest  for  a  eharitable  institation  to  be  incorporated  by  the  name  of  the 
Smith  Memorial  Home,  for  aged,  respectable,  indigent  women  who  have 
been  fendenta  of  New  London,  is  yalid.* 

A  bequest  for  permantly  keeping  burial  lots  in  order  and  for  maintaining  re- 
ligloaa  services  is  void  as  to  the  former,  f 

QUIT  for  construction  of  a  will. 

J.  HdUey  and  A.  Brandegee^  for  legatees. 

H.  C.  Itobin$on,  Chadwiek  and  A.  C.  LippxU^  for  defendants. 

Park,  C.  J.  The  principal  question  in'this  case  grows  out  of  a 
devise  and  bequest  in  the  will  of  the  late  Seth  Smith,  of  New  Lon- 
don, which  is  as  foUows : 

[Omitted.] 

Two  questions  are  presented  for  the  consideration  and  determi- 
nation of  this  court  regarding  this  bequest. 

Ist  Are  the  beneficiaries  described  suiSciently  to  enable  a  court 
of  chancery  to  carry  it  into  effect  F 

2d.  Is  it  obnoxious  to  our  statute  against  perpetuities  ? 

*See  &n00r«  r.  Oyrwiui  (89  Ohio  St.  29),  48  Am.  Rep.  419. 

fTo  sune  eifoet.  Bates  v.  Bates  (184  Mass.  110),  45  Am.  Rep.  805. 
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The  books  are  fall  of  cases  regarding  the  first  question*  wherein 
charitable  ases  have  been  discussed  for  centuries,  by  all  grades  of 
courts,  from  the  lowest  to  those  of  last  jesort  in  England  and  in 
this  country,  and  it  would  be  unprofitable  and  useless  to  consider 
more  than  a  few  of  them,  for  conflicting  opinions  abound,  so  much 
so  that  we  must  come  at  last  to  our  own  adjudications  upon  the  sub- 
ject, and  perhaps  to  some  of  those  of  our  sister  States,  for  aid  in 
arriving  at  a  decision  of  the  question. 

The  intent  of  the  testator  to  create  a  public  charity  for  the  bene- 
fit of  the  aged,  respectable  and  indigent  women  of  the  city  of  New 
London,  is  fully  and  clearly  expressed.     There  is  no  mistaking  his 
object  and  purpose ;  and  his  right  to  dispose  of  his  property  in  the 
manner  indicated  cannot  be  questioned.     Indeed  it  is  said  that  gifts 
to  public  charity  are  highly  favored  by  the  law,  and  courts  of 
chancery  will  uphold  them  if  it  can  possibly  be  done.     **  This  is 
a  charily,  which  a  court  of  equity  is  bound  to  uphold  if  practica- 
ble," said  Judge  Foster,  in   White  v.  Howard,  38  Conn.  366. 
**  Charities  are  highly  favored  in  law,  and  they  have  always  received 
a  more  liberal  construction  than  the  law  allows  to  gifts  to  individ- 
uals."   1  Story  Eq.  Jur.,  §  1165.     ^' Courts  look  with  favor  upon 
charitable  gif ts»  and  take  especial  care  to  enforce  them,  and  guard 
them  from  assault,  and  protect  them  from  abuse."  Peny  on  Trusts, 
630.     **  Gifts  to  charitable  uses  are  highly  favored  in  law,  and  will 
be  most  liberally  construed  in  order  to  accomplish  the  intent  of  the 
donor ;  and  trusts  which  cannot  be  supported  in  ordinary  cases, 
will  be  established  and  carried  into  effect  where  it  is  to  support  a 
charitable  use."    Sanderson  v.  While,  18  Pick.  333.  ''If  it  is  once 
determined  that  the  donor  intends  to  create  a  public  charity,  very 
different  rules  from  those  which  are  applied  in  establishing  private 
trusts  will  be  applied,  in  order  to  effect  the  intent  of  the  testator 
and  establish  the  charity."    Perry  on  Trusts,  629. 

The  beneficiaries  in  public  charities  must  necessarily  be  described 
m  general  terms.  They  are  persons  in  most  cases  yet  unborn,  and 
particularization  is  out  of  question.  Classes  may  be  described, 
running  down  through  all  time,  but  individuals  can  only  be  desig- 
nated as  belonging  to  such  classes.  I'estators  therefore  in  their 
description  of  parties  to  be  benefited  by  their  public  charities  must 
necessarily  be  confined  to  such  terms  as  **  the  aged,"  **  the  indigent/' 
**the  sick,"  "the  lame,"  "the  infirm,"  "  the  destitute,"  of  a  cer- 
tain class  or  of  a  certain  territory.     These  terms  have  a  customary 
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and  popular  meaning,  and  the  parties  to  whom  thej  apply  are 
leuonably  unmistakable,  although  the  terms  are  indefinite  to  a  cer- 
tain extent.  Our  statute  of  charitable  uses  could  find  no  better 
terms  to  define  its  meaning  than  the  general  phrases,  **  ministry  of 
the  gospel,  and  relief  of  the  poor."  Judge  Foster,  in  jnUe  v. 
Howard,  supra,  says  :  *^  After  all,  there  is  no  more  uncertainty 
here  than  there  is  in  the  statute  of  1702.  If  this  devise  is  void  for 
ancertainty  then  this  provision  in  the  statute  must  be  yoid  for  the 
the  same  reason.  We  should  hesitate  to  pronounce  a  decision  de- 
claring one  of  the  clauses  of  this  ancient  statute  void  for  uncer- 
tainty.'' Perry  on  Trusts,  651,  says  :  '*  In  order  that  there  may 
be  a  good  trust  for  a  charitable  use  there  must  always  be  some  pub- 
lic benefit  open  to  an  indefinite  and  vague  number.  That  is,  the 
persons  to  be  benefited  must  be  Tague,  uncertain  and  indcfinife, 
nntil  they  are  selected  or  appointed  to  be  the  particular  beneficiaries 
for  the  time  being.''  Judge  Story  in  his  work  on  Equity  Juris- 
prudence, §  372,  says  :  ''  Courts  of  equity  now,  in  most  of  the 
States,  take  jurisdiction  in  carrying  intp  effect  charitable  bequests, 
however  general  are  the  purposes  and  objects  intended,  if  they  are 
sufficiently  certain  to  be  intelligible."  Indeed  the  famous  statute 
of  43  Elizabeth,  in  enumerating  ^'the  pious  and  godly  uses"  to 
which  it  applies,  employs  no  more  definite  descriptions  than  the 
following — '^ relief  of  the  aged,"  ''the  maintenance  of  sick  and 
disabled  soldiers  and  marines,"  **  the  education  and  preferment  of 
orphans,"  ''the  marriage  of  poor  maids,"  "the  supportation  of 
tradesmen  and  handicraftsmen,"  that  of  "persons  decayed,"  "the 
redemption  of  prisoners  and  captives." 

It  would  be  strange  indeed,  if  the  law  should  require  a  testator 
to  be  more  particular  in  the  description  of  the  objects  of  his  bounty 
in  charitable  bequests  for  the  relief  of  such  unfortunates,  than  are 
the  terms  of  the  statute  itself  which  authorizes  such  bequests  to 
be  made. 

The  uncertainty  that  must  exist  in  such  cases  is  reduced  to  a  cer- 
tainty if  a  definite  class  of  beneficiaries  is  described  and  a  mode 
IS  provided  for  the  selection  of  the  particular  objects  of  the  bounty. 
Id  eertumMi  quod  cerium  reddi potest.  Judge  Storrs,  in  Bretonter 
V.  MeCalPs  Devisees,  15  Conn,  292,  says  :  "A  devise  is  never  to 
be  construed  as  absolutely  void  but  from  necessity  ;  if  it  be  possi- 
ble to  reduce  it  to  a  certainty  the  devise  is  to  be  sustiined."  Judge 
Daooitt  said  in  BuU  v.  Butt,  8  Conn.  50  :     "  If  a  rule  is  given  by 
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which  the  persons  can  be  described,  if  not  with  entire  certainty, 
yet  sufficiently  so  to  uphold  the  devise,  and  if  it  can  by  possibility 
be  upheld,  it  can  never  be  pronounced  void/'  The  court  in  Holmes 
y.  Meailf  52  N.  Y.  322,  said  :  ''It  is  not  material  that  the  legatees 
should  be  definitely  ascertained  and  known  at  the  date  of  the  will, 
or  even  at  the  death  of  the  testator.  It  is  sufficient  if  they  are  so 
described  that  they  can  be  ascertained  and  known  when  the  right 
to  receive  the  legacy  accrues/' 

In  the  case  al  bar  the  beneficiaries  of  the  testator's  bounty  are 
described  as  definitely  as  could  be  expected  in  a  bequest  which  was 
intended  to  be  perpetual.  Provision  was  made  for  the  selection  of 
the  parties  to  be  benefited  from  the  class  designated,  by  a  corpora- 
tion with  sufficieujb  by-laws  and  regulations  for  the  purpose.  This 
is  equivalent  to  the  appointment  of  trustees  in  perpetual  succession 
to  make  the  selection.  Such  being  the  case,  we  think  that  the 
best  considered  cases  in  this  State  and  elsewhere  sustain  us  in  hold- 
ing that  this  gift  to  public  charity  is  valid,  so  far  as  the  question 
we  are  now  considering  is  concerned. 

We  will  briefly  consider  a  few  of  our  own  decisions  on  the  subject. 
In  the  case  of  Bull  v.  BuUy  supra,  a  remainder  was  bequeathed  to 
executors,  in  trust  for  the  most  needy  of  the  testator's  brothers  and 
sisters,  with  express  authority  and  power  to  the  executors  to  make 
distribution  to  the  most  needy.  The  court  say  :  **  Here  it  can  be 
ascertained  who  are  the  most  needy  of  the  brothers  and  sisters  and 
their  children.  A  rule  is  given  by  which  the  persons  can  be  desigr 
nated,  if  not  with  entire  certainty,  yet  sufficiently  so  to  uphold  the 
devise."  This  was  a  private  charity,  where,  it  seems,  the  rule  of 
certainty  in  the  description  of  beneficiaries  is  more  stringent  than 
is  required  in  public  charities ;  still  the  description  would  seem  to 
be  as  indefinite  as  in  the  case  at  bar.  The  case  was  saved  by  the 
power  given  to  the  executors  to  make  a  selection,  which  the  law 
alone  could  never  have  done.  It  required  judgment  and  discretion 
to  ascertain  the  ''  most  needy.*' 

In  the  case  of  TVeai^s  Appeal,  30  Conn.  113,  a  devise  was 
made  to  trustees  for  the  promotion  of  education  and  scienoe 
among  the  Indian  and  African  youth  of  the  United  States  and 
elsewhere,  with  full  power  in  the  trustees  to  make  selections  of 
beneficiaries  from  the  class  designated.  The  court  say  :  ''  As  to 
the  objects  of  the  charity,  what  can  be  more  unambiguous  and  cer- 
tain ?    The  class  is  certain,  and  the  individuals  to  be  selected  from 
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the  clan  may  be  made  certain  by  the  selection  of  the  trustees. '' 
Here  again  the  dcTise  was  saved  by  the  power  given  to  the  trustees 
to  make  selections  from  the  class  designated.  It  might  have  been 
asked  as  cogently  in  that  case  as  similar  questions  are  asked  in  this, 
what  age  is  comprehended  by  the  word  ''youth''  ?  what  number 
of  years  and  days  does  it  include,  so  that  if  any  addition  be  made, 
the  party  will  pass  beyond  youth,  and  be  of  an  age  beyond  the 
limits  of  the  devise  P  So  again  up  to  what  mixture  of  Indian  or 
African  blood  with  the  blood  of  other  races  of  men,  will  a  person 
still  retain  the  Indian  or  African  character  or  cease  to  belong  to 
those  races  P  There  would  seem  to  be  as  much  uncertainty  here 
as  in  the  words  ''aged,"  ''indigent,"  "  respectable,"  youth — aged  ! 
The  one  is  in  the  early  part  of  life,  the  other  in  the  latter ;  where 
one  ceases,  or  the  other  begins,  is  manifestly  equally  indefinite. 
In  the  case  of  White  v.  Fiskj  22  Conn.  31,  a  bequest  was  made  to 
trustees  for  the  support  of  indigent  pious  young  men^reparing  for 
the  ministry  in  New  Haven.  The  court  held  the  bequest  void  on 
the  ground  that  no  power  was  conferred  upon  the  trustees  to  make 
seleotions  from  the  class  described,  and  that  the  description  of  the 
beneficiaries  was  too  indefinite  without  such  power.  The  court  say  : 
"The  difficulty  of  carrying  this  provision  into  effect  is  as  great  as 
if  no  trustee  bad  been  appointed ;  for  no  rule  of  determination, 
selection  or  appointment  is  furnished  by  the  will,  and  no  positive  or 
discretionary  power  of  determination  bestowed.  It  has  been  sug- 
gested that  the  power  of  selecting  the  beneficiaries  under  this  be- 
quest, and  of  apportioning  the  sums  of  money  annually  to  be  dis- 
bnised  among  them,  is  in  the  trustee.  We  do  not  so  understand 
it.  Their  only  power  is  to  expend  the  money — to  pay  it  out  to 
the  persons  entitled  under  the  will  to  receive  it.  *  *  *  There 
is  a  class  of  cases,  the  authority  of  which  wo  recognize,  where  the 
individual  beneficiaries  under  a  will,  but  included  in  a  definite  class, 
aie  left  uncertain,  and  yet  the  bequest  for  their  benefit  has  been 
sustained.  But  these  are  cases  where  the  gift  has  been  to  some 
corporate  or  voluntary  association,  whose  business  and  duty  it  be- 
comes to  dispense  the  charity ;  or  where  power  is  very  certainly 
conferred  by  the  will  upon  the  executor  or  trustee,  to  discriminate 
aid  select,  or  to  apportion  the  application  of  the  funds.  "Judge 
Ellswobth,  in  TrmFs  Appeal*  Mtpra,  in  commenting  upon  this 
case,  says  :  "  The  testator  had  provided  in  his  will  no  way 
of  selecting  the  beneficiaries  from  a  class,  and  the  court  held 
Vol.  L  — 6 
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that  they  could  not,  even  as  a  coart  of  equity,  do  it  for  him.  Had 
that  power  been  giyen  to  his  executors  or  trustees,  the  dauae  in 
the  wDI  would  have  been  sustained,  and  Judge  Hitcboock  would 
not  have  been  disappointed  in  his  bencTolent  purpose.''  The  case 
of  White  Y.  Fisk  has  been  strenuously  urged  to  show  the  bequest 
in  question  void,  but  instead  of  showing  this,  the  case  sustains  the 
legality  of  the  bequest.  The  uncertain  words  in  that  case  were, 
''  indigent,"  "pious,"  "young."  In  the  case  at  bar,  •'  indigent," 
"aged,"  "respectable."  The  word  "indigent"  appears  in  both 
cases.  Can  any  one  say  that  the  words  "aged,"  "respectable," 
are  more  uncertain  than  the  words,  "  pious,"  " young"  ?  Still  it 
appears  by  TVeaPs  Appeal  that  W/iite  t.  Fisk  would  have  been 
sustained  if  power  of  selection  had  been  given  to  the  trustees. 

There  are  many  cases  elsewhere  which  maintain  the  same  doc- 
trine. Washburn  y.  Setoall,  9  Mete.  280  ;  OdeU  y.  Odelly  10  Allen, 
1 ;  SaltonataU  y.  Sanders,  11  Allen,  446 ;  Jackson  y.  Phillips,  14 
Allen,  639  ;  FeOows  y.  Miner,  119  Mass.  641. 

Cases  might  be  cited  from  other  States  to  the  same  effect,  bat 
we  think  it  unnecessary.  We  think  the  bequest  is  valid  so  far  as 
this  question  is  concerned. 

Some  question  has  been  made  with  regard  to  the  meaning  of  the 
phrase  "  have  been  residents  of  the  city  of  New  London."  It  is 
said  that  a  will  speaks  from  the  death  of  the  testator,  and  that  the 
meaning  of  the  phrase  therefore  is,  have  at  that  time  been  residents, 
etc.  It  is  true  that  wills  generally  speak  from  the  death  of  the 
testator,  but  there  are  many  exceptions  to  the  rule.  The  language 
of  a  will  is  to  be  construed  according  to  the  manifest  intent  of  the 
testator  as  shown  by  the  will.  This  bequest  was  intended  to  be 
perpetual.  The  corporation  to  hold  the  property  during  all  coming 
time  is  burdened  with  the  duty  of  making  selections  of  benefi- 
ciaries from  time  to  time,  perpetually,  and  when  selections  shall 
be  made,  the  parties  selected  shall  then  "have  been  residents 
of  the  city  of  Kew  London."  This  is  the  obvious  meaning  of  the 
phrase. 

Some  question  has  also  been  made  in  respect  to  the  meaning  of 
the  word  ^*  home,"  as  used  in  the  will.  But  we  think  it  is  equally 
clear  what  was  the  precise  meaning  the  testator  attached  to  the 
word.  He  was  describing  a  house  for  the  permanent  residence  of 
the  aged,  indigent,  respectable  women  of  the  city  of  New  London. 
Webster  defines  "  home  "  to  be  "  a  dwelling  house ;  the  house  where 
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one  resides  ;   residence/'     Surely,  there  is  no  uncertainty  in  the 
will  regarding  the  meaning  of  the  word. 

Is  the  bequest  void  by  our  statute  against  perpetuities  ? 

The  property  is  bequeathed  to  the  executors  of  the  will  in  trust 
for  the  public  charity  therein  created,  ''  until  an  act  of  incorpora- 
tion can  be  obtained  from  the  general  assembly  of  the  State  of 
Connecticut." 

It  is  said  that  should  an  act  of  incorporation  never  be  obtained, 
the  property  would  remain  in  the  hands  of  the  executors  perpetually, 
and  that  subsequently  the  bequest  is  obnoxious  to  the  statute. 

It  is  manifest  from  the  will  that  the  testator  intended  that  the 
property  should  remain  in  the  hands  of  his  executors  but  a  short 
period  of  time.  The  language  of  the  will  is,  *'  until  an  act  of  in- 
corporation can  be  obtained."  Clearly  this  act  was  to  be  procured 
as  soon  as  it  could  be  done.  It  is  clear  therefore  that  a  reason- 
able time  only  for  the  act  to  be  obtained  was  contemplated  by  the 
testator.  But  it  is  said  that  the  State  might  refuse  to  grant  the 
act  It  is  true  that  it  may  be  within  the  limits  of  possibility  that 
the  sovereign  power  might  refuse.  And  so  might  the  donee  of  a 
gift  refuse  to  receive  a  benefaction  tendered.  The  State  was  to  a 
great  extent  to  be  benefited  by  this  public  charity,  for  many  of  its 
dtixens,  who  in  part  make  up  the  body  politic,  were  to  be  benefited 
through  all  coming  time.  It  was  scarcely  possible  therefore  that 
the  IState  would  ref ase  such  a  benefaction  tendered  to  its  citizens, 
tendered  in  part  to  itsell 

It  is  further  said  that  no  one  is  charged  with  the  duty  of  bring, 
ing  the  matter  to  the  attention  of  the  legislature  and  procuring  the 
act  of  incorporation.  We  do  not  so  understand  the  will.  The  ex- 
ecutors were  burdened  with  this  duty.  They  were  appointed  to 
execute  the  will,  and  they  accepted  the  trust.  A  part  of  its  execu- 
tion was  to  carry  into  effect  this  bequest,  and  they  would  have  been 
recreant  to  their  duty  had  they  neglected  or  refused  to  execute  this 
important  part  of  their  trust.  Executors  must  pay  legacies,  and 
this  was  in  the  nature  of  a  legacy  to  the  *^  aged,  indigent,  respecta- 
ble women  of  New  London."  Their  duty  could  not  have  been  ful- 
filled until  they  had  procured  an  act  of  incorporation,  and  trans, 
ferred  the  property  to  the  corporation  when  organized.  Hence  the 
gift  of  the  property  to  the  executors  was  for  them  merely  to  hold 
for  such  a  reasonable  time  as  might  be  sufficient  for  them  to  pro- 
cure an  act  of  mcorporation  from  the  legislature,  and  then  trans- 
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fer  the  property  to  the  corporation  as  soon  as  it  should  become 
organized.  Snrely  the  will  itself  was  not  obnozioas  to  the  statnte. 
What  would  have  become  of  the  property  if  an  act  of  incorporation 
had  not  been  procured  within  such  reasonable  time,  it  is  not  neces- 
sary to  consider. 

There  is  another  yiew  of  this  question.     The  testator  in  this 
bequest  declares  his  object  and  purpose  to  be  the  founding  of  a  home 
for  the  agedy  etc,  which  should  endure  forever.     He  realised  that 
men  must  die,  but  corporations  never  die.    He  desired  therefore 
to  have  the  charity  under  the  management  and  administration  of  a 
corporation  that  should  endure  as  long  as  the  home  should  exist 
To  carry  out  this  object  he  gives  the  property  to  his  executors,  to 
be  transferred  to  the  corporation  as  soon  as  it  should  be  chartered 
and  organised.    The  instrumentality  of  the  executors  was  employed 
merely  to  pass  the  title  to  the  corporation.    Nothing  is  said  in  the 
will  as  to  the  beneficial  interest  in  the  property  becoming  vested  in 
the  beneficiaries  when  the  property  shonll  be  conveyed  to  the  oor> 
poration.    It  became  vested  in  them  on  the  death  of  the  testator, 
liable  to  be  divested  if  a  corporation  should  not  be  organized  within 
a  reasonable  time  under  all  the  circumstances.     There  is  no  room 
for  claiming  that  the  property  did  not  vest  till  the  conveyance 
should  be  made  to  the  corporation.    The  charity  could  not  be  ad- 
ministered till  then,  but  its  administration  had  nothing  to  do  with 
the  vesting  of  the  property,  any  more  than  the  possession  of  prop* 
erty  by  a  devisee  has  to  do  with  the  vesting  of  the  same  in  him. 
Beversionary  interests  vest  in  a  party  when  the  possesjiion  of  the 
property  is  in  another.    So  here,  the  property  became  vested  on  the 
death  of  the  testator,  but  the  time  when  the  beneficiaries  should 
enjoy  the  charity  was  deferred  till  the  corporation  should  become 
organized  and  the  property  conveyed. 

There  is  nothing  in  either  of  these  views  of  the  question  which 
conflicts  with  the  case  of  Jooelyn  v.  JVb//,  44  Oonn  55,  which  has 
been  so  strenuously  claimed.  In  that  case  real  estate  was  devised 
to  trustees  till  some  Congregational  church,  orthodox  according  to 
the  faith,  order  and  discipline  of  the  Congregational  churches  of 
Connecticut,  and  connected  with  the  genenil  association  of  the 
State,  should  become  organized  and  should  build  a  church  edifice 
upon  the  land,  for  the  worship  of  Ood  according  to  the  usages  of 
such  church,  and  till  the  trustees  should  become  satisfied  that  the 
cost  of  the  building  had  been  paid,  and  the  church  and  society  were 
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free  from  debt,  and  permanently  established  on  the  land;  then  the 
trastees  were  required  to  convey  the  property  to  the  society.  The 
oourt  held  the  devise  void  by  the  statute  against  perpetuities. 

It  will  be  observed  that  there  was  no  connection  whatever  between 
the  trustees  and  anyone  of  the  Congregational  churches  of  the  State 
of  the  order  described.  They  were  to  hold  the  property  till  nome 
one  of  such  churches  should  comply  with  the  numerous  conditions, 
which  the  court  well  said  might  never  occur.  The  devise  was  a 
mere  offer  of  the  land,  and  the  trustees  were  to  wait  and  see  whether 
any  one  of  the  churches  described  would  accept  the  proposition* 
Clearly,  that  case  is  not  analogous  to  the  one  at  bar. 

The  case  of  Ould  v.  Washington  Hospital  for  Foundlings^  95  U. 
S.  303,  is  strikingly  like  the  one  under  consideration.  The  devise 
WM  there  made  to  trustees  to  hold  the  property  till  an  act  of  incor- 
poration should  be  passed  by  Congress,  establishing  a  hospital  for 
foundlings,  and  then  convey  the  property  to  the  corporation. 
Justice  Swatne,  in  giving  the  opinion  of  the  court,  says:  '^  The 
testator  chose  to  reach  the  end  in  view  by  the  intervention  of  trustees, 
and  instructing  them  to  convey  at  the  proper  time.  This  provision 
in  the  will  was  therefore  a  conditional  limit  ition  of  the  estate 
vested  in  the  trustees,  and  nothing  more.  Their  conveyance  was 
made  necessary  to  pass  the  title.  The  duty  with  which  they  were 
charged  was  an  executory  trust.  «  *  «  When  such  uses  are 
oonsummated,  and  no  longer  in  fieri ,  the  law  of  perpetuity  has  no 
application.*'  See  also  Inglis  v.  Sailors*  Snug  Harbor,  3  Pet. 
310. 

We  think  the  bequest  is  not  obnoxious  to  the  statute  against  per- 
petuities. 

We  think  the  bequests  to  the  ecclesiastical  societies  arc  void  by 
the  statute,  on  the  ground  that  they  create  perpetuities.  A  sum 
of  money  was  bequeathed  to  each  of  the  societies  described,  to  be 
invested  as  a  perpetual  fund;  and  the  annual  income  thereof,  or  so 
much  as  should  be  necessary,  applied  in  keeping  in  good  order  cer- 
tain burial  lots,  and  the  remainder  of  the  income,  if  any,  a2)p1ied 
to  the  maintenance  of  the  religious  services  of  tlie  societies.  The 
will  then  goes  on  to  say  that  in  case  the  societies  should  at  any  time 
fail  to  comply  with  these  conditions,  in  keeping  in  good  order  the 
burial  lots,  the  bequests  should  become  void. 

It  has  been  held  in  numerous  decisions,  that  bequests  for  the 
purpose  of  keeping  burial  lots  or  cemeteries  in  good  order  or  repair. 
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are  not  given  in  charity,  and  therefore  are  not  protected  by  the 
statate  of  charitable  uses. 

If  the  sums  of  money  had  been  beqneathed  to  the  societies  with- 
out condition,  and  the  income  thereof  applied  te  the  maintenance 
of  the  religious  services  of  the  societies  generally^  and  one  of  their 
duties  had  been  the  keeping  in  good  order  burial  lots  or  cemeteries, 
then  the  bequest  would  have  been  given  to  a  charily,  and  would 
have  been  protected  by  the  statute  of  charitable  uses. 

But  the  bequests  as  they  are,  although  some  portion  of  the  in- 
come is  to  be  devoted  to  a  charitable  purpose,  cannot  be  supported. 
If  it  were  otherwise  it  would  be  in  the  power  of  an  individual  to 
make  a  perpetuity  of  property  to  any  extent,  by  devoting  some  small 
portion  of  the  undivided  income  thereof  to  some  charitable  purpose. 
A  little  charity,  in  such  a  case,  cannot  preserve  the  entire  bequest. 

Neither  can  the  forfeiture  clause  protect  the  bequests.  There 
might  not  be  a  forfeiture  within  a  thousand  years,  and  during  all 
that  time  the  property,  devoted  to  keeping  in  order  the  burial  lots, 
would  be  a  perpetuity,  contrary  to  the  statute. 

We  think  the  bequest  to  the  Smith  Memorial  Home  is  valid;  but 
that  the  bequests  to  the  ecclesiastical  societies  are  invalid;  and  ao 
we  advise  the  Superior  Court. 

In  this  opinion  Pardee  and  Loomts,  JJ.,  concurred. 

Garpbkter,  J.  I  think  the  legacies  to  the  religious  societies 
were  good,  and  that  the  duty  of  keeping  in  order  the  lots  in  the 
cemetery  does  not  make  them  void  as  contrary  to  the  statute  against 
perpetuities  or  otherwise. 

Oranoer,  J.,  concurred  in  holding  that  the  legacies  to  the 
religious  societies  were  void,  but  dissented  as  to  other  points  in  the 
opinion. 

Olouohsssby  v.  City  of  Watbbbubt. 

(61  Conn.  405.) 
Munidpal  earporaUon — icy  HdetPoUt. 

Where  a  city  sidwalk  has  beoome  dangerous  for  timvellers  by  an  aocama]ati<» 
of  foe,  and  the  city  has  liad  ample  notice  of  its  condition,  and  might  have 
rendered  it  safe  by  a  reasonable  expenditure,  it  is  liable  for  an  injuty  to  a 
traveller  by  falling  thereon,  although  there  was  no  structural  defect  in  tli« 
■Idewalk,  and  the  ice  was  smooth,  and  the  icy  condition  extended  throughout 
the  city.    {8eenaU,p.  40.) 
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ACTION  for  injury  by  falling  on  a  city  sidewalk.     The  head^ 
note  shows  the  point    The  plaintiff  had  judgment  below. 

&  W.  KMogg  and  (?.  E.  Perry ^  for  appellant 
J.  (fNeil  and  M.  Myers,  for  appellee. 

Looias^  J.  The  error  assigned  in  this  case  requires  us  to  draw 
the  line  veiy  closely,  limiting  the  duty  and  consequent  liability  of  a 
eity  to  the  particalar  form  which  the  ice  on  the  sidewalk  causing 
the  injury  is  found  to  haye  assumed. 

At  first  the  contention  before  the  courts  was  strongs  that  duty 
and  liability  must  cease  where  structural  defects  ended.  This  objec- 
tion was  soon  brushed  away,  and  the  liability  of  towns  and  cities 
was  extended  to  other  things  having  no  connection  with  the  struc- 
ture of  the  road  or  walk,  but  which  might  obstruct  or  imperil  the 
traveller. 

Then  it  was  contended  that  snow  and  ice,  coming  solely  at  the 
win  of  providence,  must  surely  be  beyond  the  purview  of  a  town's 
duty  relative  to  its  removal,  but  it  was  soon  generally  conceded  by 
the  courts  eveiywhere  that  towns  and  cities  must  be  held  to  owe 
some  dnty  even  in  regard  to  ice  and  snow  upon  the  public  streets 
and  sidewalks,  but  it  was  insisted  that  the  duty  must  be  restricted 
to  ice  found  in  ridges  upon  the*  sidewalk  and  could  not  be  extended 
to  smooth  and  level  ice  however  slippery.  And  here  at  the  outset 
we  concede  that  there  is  a  strong  array  of  authorities  from  different 
States  sustaining  this  position,  but  they  all  follow  and  count  upon 
the  leading  case  in  Massachusetts  of  Stanton  v.  Springfieldy  12 
AUen,  566,  to  which  we  will  again  refer. 

•  Leaving  out  of  view  for  the  time  being  as  far  as  practicable  the 
bias  of  mind  produced  by  the  fact  that  the  courts  of  other  jnrisdic- 
tbns  sustain  the  distinction,  let  us  inquire  into  the  substantial 
reasons  that  it  rests  upon.  In  the  first  place,  it  is  obvious  that  it 
dees  not  depend  at  all  upon  the  fact  that  ice  in  ridges  is  dangerous, 
wfafle  smooth  ice  is  not.  This  of  course  is  a  question  of  fact,  and 
should  be  found  as  such  to  make  it  an  element  of  the  legal  propq. 
ntion,  but  appealing  to  common  knowledge  and  experience,  we 
think  it  may  be  assumed  that  no  such  fact  could  be  proved  to  sus- 
tain the  distinction,  but  on  the  contrary  that  it  might  be  shown 
that  tiie  smooth  and  glare  ice  would  be  the  more  dangerous.     And 
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ia  this  oonnection  the  finding  in  Slanton  v,  S^ngfUU,  mpra,  it 
significant  In  that  case  there  was  both  rough  and  uneven  ioe  and 
also  phices  where  the  ice  was  entirely  smooth.  The  plaintiff  passed 
safely  over  the  rough  and  uneven  ice,  but  to  use  the  language  of 
the  finding,  ^'  fell  as  she  stepped  on  the  smooth  ice,  which  was  so 
slippery  that  her  feet  came  out  from  under  her  the  moment  she 
touched  it."  It  seems  then  that  the  city  escaped  liability  because 
the  plaintiff  happened  to  fall  where  the  walk  was  in  fact  most 
dangerous.  A  fall  only  one  step  further  back  would  have  made  it 
liable.  At  first  blush  this  seems  a  little  absurd;  nevertheless,  if  the 
line  of  responsibility  was  properly  drawn  the  court  faithfully  applied 
the  principle,  for  it  would  be  immaterial  how  near  the  plaintiff 
came  to  the  line  if  she  was  really  beyond  it.  So  we  will  return 
again  to  consider  the  reasons  on  which  such  a  distinction  must  be 
based.  But  the  fact  that  the  distinction  ignores  as  a  defect  that 
form  of  ice  which  may  be  the  most  dangerous,  remains  an  objection, 
not  easily  to  be  overcome. 

It  may  plausibly  be  suggested  that  the  ice  to  constitute  a  defect 
must,  while  adhering  to  the  walk,  assume  a  form  which  would  be  a 
structural  defect,  if  the  walk  itself  was  so  constructed.  If  this  is 
correct  then  mere  smoothness  of  surface  could  never  be  a  defect^ 
and  a  sidewalk,  though  made  for  the  express  purpose  of  enabling 
travellers  on  foot  to  pass  safely  thereon,  might  be  made  of  glass  or 
some  material  so  slippery  as  to  defeat  the  purpose  of  making  it  by 
rendering  it  impossible  for  the  traveller  to  pass  over  it  in  safety, 
and  yet  the  law  could  not  regard  the  walk  as  defective.  The  very 
statement  sufficiently  exposes  its  absurdity,  but  it  has  been  virtually 
repudiated  in  Massachusetts  in  the  case  of  Orwnarty  v.  Bosiouy  127 
Mass.  329;  s.  c,  34  Am.  Rep.  381.  In  this  case  the  plaintiff  offered 
to  show  that  a  cover  made  in  part  of  glass  and  partly  of  iron  formed 
a  portion  of  the  sidewalk,  and  had  been  so  changed  by  wear  as  to 
be  smooth  and  slippery,  that  the  plaintiff  stepped  on  it,  and  slipped 
wholly  by  reason  of  its  smoothness,  and  fell  and  was  hurt.  The 
defendant  contended  that  inasmuch  as  the  general  surface  of  the 
walk  was  level,  and  the  cover  was  lev^l  with  the  rest  of  the  walk, 
there  was  no  evidence  of  a  defect.  The  court,  Soule,  J.,  giving 
the  opinion,  say:  ''This  position  cannot  be. maintained.  *  *  ^ 
If  a  walk  is  constructed  of  material  so  smooth  and  hard  that 
travellers  shod  in  the  ordinary  way  are  defeated  or  obstructed  in 
their  attempts  to  pass  over  it  by  inability  to  get  the  hold  u)K>n  it 
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with  their  feet  which  is  necessary  to  their  walking  forward,  or  the 
want  of  which  causes  them  to  lose  their  balance  and  fall,  such  walk 
cannot  be  said  as  matter  of  law  to  be  safe  and  convenient.  And  if 
in  a  sidewalk,  the  chief  part  of  which  is  in  a  proper  condition  for 
travel,  a  small  part  of  the  surface  is  constructed  of  material  differ- 
ent from  the  remainder  and  so  smooth  and  slippery  that  a  foot 
tnyeller  stepping  suddenly  upon  it  from  the  portion  otherwise  con- 
itracted,  necessarily  or  probably  slips  and  is  liable  to  fall,  it  cannot 
be  said  as  matter  of  law  that  such  walk  is  not  defective." 

But  it  may  be  more  satipfactory  to  examine  the  reasons  actually 
given  by  the  court  for  its  decision  in  the  leading  case  of  Slauloa  v- 
Springfield,  supra.  It  was  there  held  that  the  mere  fact  that  a 
highway  is  slippery  from  ice  upon  it,  so  that  a  person  may  be  liable 
to  dip  and  fall  upon  it  while  using  ordinary  care,  if  the  way  is 
properly  constructed,  and  there  is  no  such  accumulation  of  ice  and 
snow  as  to  con3titute  an  obstruction,  and  nothing  in  the  construc- 
tion or  shape  of  the  way  which  occasions  any  special  liability  to  tlie 
foniiation  or  accumulation  of  ice  upon  it,  it  is  not  a  defect  or  want 
of  repair  which  will  authorize  a  jury  to  find  that  it  is  not  safe  or 
convenient  for  travellers  within  the  meaning  of  the  statute.  Hoar, 
J.,  in  giving  the  reasons,  said:  **  If  a  city  was  made  liable  for  this 
canse  it  would  have  to  be  extended  also  to  country  roads,  and  the 
same  rule  would  apply  to  pavements  or  roads  made  slippery  for 
horses  by  snow  or  ice  or  even  by  ram.  ♦  ♦  ♦  It  could  never 
have  been  intended  by  the  legislature  to  impose  upon  towns  and 
cities  of  the  Commonwealth  a  responsibility  so  extensive,  or  that 
the  phrase  *  safe  and  convenient  for  travellers '  should  receive  such 
an  interpretation.  It  would  require  of  all  towns  an  examination  of 
all  their  roads  so  incessant  and  minute,  and  the  application  of  an 
efficient  remedy  would  be  so  laborious  and  expensive,  that  it  would 
be  mamfestly  unreasonable  to  require  or  expect  it.  The  freezing 
mist  of  a  single  night  may  glare  over  the  whole  territory  of  a  town. 
The  formation  of  thin  but  slippery  ice  in  our  climate  is  an  efifect 
which  maybe  so  sudden  and  extensive,  and  which  may  continue  or 
be  renewed  for  such  a  length  of  time,  that  it  would  be  extremely 
difficult,  if  not  impossible,  for  towns  to  make  adequate  provision 
against  it." 

Notwithstanding  this  powerful  presentation  of  objections  we  think 
the  principles  heretofore  accepted  by  this  court  will  render  the  reason- 
ing inapplicable  in  this  State,  so  far  as  the  case  at  bar  is  concerned. 
Vol.  L  — 6 
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It  is  oontended  that  if  a  city  is  held  liable,  the  same  liability 
must  be  extended  to  country  towns  and  country  roads.  In  this 
State  however  we  have  made  a  marked  distinction  between  cities 
and  towns  as  to  ice  and  snow.  In  LandoU  v.  City  of  Norwich^  37 
Conn.  615>  SEYMOCTRy  J.,  alluding  to  this  point,  says:  *^  The  peril 
is  not  such  as  to  warrant  the  great  expense  in  a  sparsely  inhabited . 
Tillage  of  attempting. a  preyentive  or  a  remedy;  but  in  cities  the 
aggi'egate  of  peril  by  reason  of  the  numbers  exposed  to  it  becomes 
considerable  and  the  means  of  meeting  the  needful  expense  are 
ample ;  and  hence  in  cities  the  public  as  such  properly  undertake 
the  duty  of  doing  the  best  they  can  to  provide  against  the  dangers 
to  travel  which  winter  in  this  climate  necessarily  brings.  Well 
cleaned  pavements  are  justly  felt  to  be  convenient  and  necessary." 
.  The  underlying  principle  is  one  and  the  same,  namely,  that  the 
care  to  be  exercised  by  the  municipality  is  a  reasonable  one,  which 
must  take  into  view  all  the  circumstances,  but  the  result  is  that  the 
standard  of  diligence  and  duty  is  not  necessarily  the  same  in  cities 
as  in  sparsely  settled  tovms. 

Neither  can  wo  accept  the  reasoning  that  whatever  a  city  must 
do  relative  to  ice  on  a  sidewalk  it  must  also  be  required  to  do  with 
reference  to  ice  in  the  carriage  way.  We  had  supposed  the  principle 
obtained  everywhere,  that  all  parts  of  all  highways  need  not  be  kept 
in  like  repair  and  alike  smooth  and  free  from  obstructions,  and  that 
reference  may  always  be  had  to  the  character  of  the  way  and  the 
kind  and  amount  of  travel  over  it.  Street  v.  Holyoke,  105  Mass. 
85;  8.  c,  7  Am.  Bep.  500;  Kingsbury  v.  Dedham,  13  Allen,. 
186. 

No  person  of  ordinary  prudence  would  think  of  drivmg  his  horse 
smooth-shod  through  the  streets  in  the  season  when  ice  might 
reasonably  be  expected  to  be  found,  and  a  city  or  town  may  reason- 
ably be  exempted  from  the  duty  of  anticipating  and  providing 
against  the  consequences  of  such  imprudence. 

The  remaining  objections  are  all  founded  on  the  assumption  that 
if  a  city  should  be  made  responsible  under  any  circumstances  for 
smooth  ice  on  its  sidewalks,  it  must  logically  and  of  necessity  be 
responsible  under  all  circumstances,  as  well  for  'Hhe  freezing  mist 
of  a  single  night"  which  glares  its  entire  territory,  as  for  a  patch 
of  ice  of  a  few  feet  only  m  extent  which  had  existed  in  the  same 
condition  for  weeks.  That  such  a  conclusion  is  illegitimate  we 
think  might  be  demonstrated  by  reference  to  principles  generally^ 
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accepted,  but  it  suffices  to  say  that  our  courts  hare  already  decided 
idf  enely  to  this  position. 

In  Congdon  v.  CUy  of  Norwich,  37  Conn.  419,  Sethoub,  J.,  in 
giTing  the  opinion  of  the  court,  says:  "  When  an  ice  storm  covers 
the  entire  surface  of  the  earth  with  ice  the  public  authorities  can- 
not be  expected  to  scatter  sand  and  ashes  upon  all  places  of  public 
travel  within  their  limits,  *  *  *  but  it  has  become  familiar 
law  in  Connecticut  that  some  duty  in  regard  to  snow  and  ice  de- 
volves upon  cities  and  towns.  Accumulation  of  snow  and  ice  may* 
produce  such  a  condition  of  the  road  as  to  cause  it  to  bo  dangerous 
iDd  defective,  and  in  each  particular  case  of  alleged  defect  from 
SQch  cause  the  question  will  depend  upon  an  inquiry  of  fact,  whether 
under  all  the  circumstances  of  the  case  the  road  was  in  a  reasonably 
safe  condition,  and  whether  those  who  were  bound  to  keep  the  road 
in  repair  are  justly  chargeable  with  negligence  and  want  of  reasona- 
ble care  in  relation  to  it." 

If  the  Massachusetts  court  could  have  accepted  the  distinction 
above  mentioned  it  is  obvious  the  reasoning  referred  to  would  lose 
all  its  force.  The  argument  of  the  learned  court  may  be  sum- 
marized thus:«  If  a  city  is  liable  in  respect  to  any  smooth  ice  it  is 
liable  for  all,  and  if  liable  for  all  it  is  a  burden  too  heavy  to  be 
borne;  there  is  practically  no  power  to  perform  it,  and  whei*e  there 
iB  no  power  to  do  there  is  no  duty  to  be  done.  We  hold  on  the 
contrary  that  if  ice  is  found  on  the  sidewalks  to  a  limited  extent, 
in  a  dangerous  condition,  whether  smooth  or  otherwise,  and  the 
dty  has  ample  notice  of  the  fact  and  can  with  reasonable  expendi-* 
tare  make  the  passage  safe  for  travel,  it  ought  to  do  it,  and  is  re- 
qmnsible  for  the  consequences  if  the  duty  is  neglected.  But  if  a 
sadden  ice  storm  covers  all  the  territory  of  a  town  it  would  be 
impracticable  to  apply  the  remedy,  and  it  would  be  considered  and 
treated  as  would  an  extraordinary  inundation  of  its  streets  by  a 
flood. 

Bat  it  may  be  suggested  that  we  overlook  the  logic  of  the  Massa- 
chusetts court,  which  is  that  to  make  a  citv  liable  the  street  must 
be  found  defective,  and  if  a  small  amount  of  ice  existing  for  a  long 
time  is  a  defect,  so  is  a  large  amount  coming  however  suddenly. 
Bat  it  should  be  borne  in  mind  that  the  existence  of  a  defect  m  the 
street  is  but  one  fact  among  several,  all  of  which  are  indispensable 
to  impose  a  liability  for  an  injury  caused  by  such  defect  upon  the 
city.    The  latter  must  be  found  guilty  of  some  negligence  or  want 
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or  reasonable  care  in  regard  to  the  matter.  A  defect  may  exist  and 
yet  the  city  or  town  may  not  be  liable  for  the  injury  occasioned  by 
it.  To  determine  this  question  all  the  circumstances  must  be  con- 
sidered. The  decision  of  the  case  at  bar  must  be  understood  to 
refer  only  to  the  particular  circumstances  found  by  the  court, 
namely,  that  the  place  of  injury  was  on  one  of  the  principal  business 
streets  of  the  city —  that  the  sidewalks  on  both  sides  of  that  street 
were  in  good  condition  except  at  the  precise  place  of  the  accident, 
which  was  very  dangerous  by  reason  of  glare,  smooth  ice;  that  it 
hud  been  in  this  same  condition  for  a  number  of  weeks  prior  to  the 
accident  and  that  no  sand  or  other  substance  had  been  put  upon 
the  ice  to  make  it  more  safe,  as  might  easily  have  been  done,  but  it 
had  been  permitted  by  the  defendant  during  all  this  time  to  remain 
in  the  same  slippery  and  dangerous  condition,  and  that  the  plaint- 
iff, while  in  the  exercise  of  ordinary  care,  slipped  and  fell  upon  the 
ice  and  was  thereby  injured. 

Our  decision  is  that  under  such  circumstances  we  cannot  say  that 
the  court  below  erred  in  finding  the  defendant  liable,  and  this 
decision  we  regard  as  in  harmony  with  all  preyious  decisions  by 
this  court  and  as  logically  required  by  the  princijiles  heretofore 
accepted  by  the  court. 

In  Daoley  v.  CUy  of  Meriden,  44  Conn.  117;  s.  c,  26  Am.  Kep.  433, 
Foster,  J.,  giTing  the  opinion,  after  stating  the  facts,  says:  ''  How- 
ever the  law  may  be  elsewhere  as  to  the  liability  of  cities  and  bor- 
oughs for  injuries  sustained  on  account  of  ice  found  on  sidewalks  in 
their  respective  limits,  we  must  regard  the  principles  recently  enun- 
ciated by  this  court  in  the  case  of  Congdon  t.  Ciijf  of  NonoiiJi,  37 
Conn.  414,  as  establishing  the  law  of  Connecticut  and  decisive  of 
this  case.  The  law  as  laid  down  in  LandoU  t.  City  of  Norwich, 
37  Conn.  615,  decided  by  the  Superior  Court,  is  also  applicable  to 
this  case." 

After  these  decisions  the  law  of  this  State  as  to  a  town's  responsi- 
bility for  ice  upon  its  sidewalks  was  generally  accepted  by  the  courts 
and  by  the  profession  as  settled  and  as  different  from  the  law  of 
Massachusetts. 

In  City  of  Hartford  v.  TalcoU,  48  Conn.  532  ;  s.  c,  40  Am.  Repw 
189,  IIardre,  J.,  giving  the  opinion  of  the  court,  said:  ^' Where 
ice  has  accumulated  upon  the  sidewalk  to  a  dangerous  extent  it  is 
the  duty  of  the  municipality  to  remove  or  cover  it  within  a  reason- 
able time  after  its  formation." 
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Bat  the  counsel  for  the  defendant  in  the  case  at  bar,  looking 
eriticallj  into  the  facts  in  Dooley  v.  City  of  Meriden,  and  Congdim 
T.  Cdy  of  Norwich^  discover  that  the  ice  in  these  cases  was  descril>ed 
as  uneTen,  and  therefore  insist  that  the  decisions  arc  to  be  regarded 
as  based  on  that  fact,  and  so  they  would  make  the  rule  in  this  State 
identical  with  that  of  Massachusetts.  But  such  is  not  a  true  inter- 
pretation of  those  decisions.  In  both  the  cases  the  ice  is  described 
as  of  uneven  surface  but  in  some  places  smooth  and  slippery,  and 
in  neither  case  is  it  found  whether  the  plaintiff  fell  upon  the  smooth 
ice  or  the  uneven  ice.  Upon  the  Massachusetts  distinction  it  would 
have  been  indispensable  to  the  validity  of  the  judgments  rendered 
in  both  cases  for  the  plaintiffs  that  it  should  appear  as  a  fact  that 
the  injury  was  caused  by  the  uneven  ice.  This  court  evidently 
treated  that  distinction  as  immaterial,  and  relied  upon  the  con- 
trolling fact  that  the  ice  was  slippery  and  dangerous,  and  had  so 
remained  for  a  considerable  time  in  both  cases,  and  that  no  sand, 
ashes  or  other  substance  had  been  placed  on  the  walk  to  render  it 
less  dangerous.  In  Dooley  v.  City  of  Meriden^  it  will  be  observed 
that  the  counsel  for  the  plaintiff  in  error  sought  to  reverse  the 
judgment  obtained  in  the  court  below  against  the  city,  upon  the 
authority  of  the  same  citations  from  the  decisions  of  other  States 
that  the  present  defendant  relics  upon,  but  they  did  not  prevail 
with  the  court,  and  in  Congdon  v.  City  of  Norwich,  it  appears  thai 
the  defendant,  citing  the  Massachusetts  authorities,  claimed  specifi- 
cally, both  in  the  court  below  and  in  this  court,  that  there  was  no 
defect  in  the  highway,  and  that  in  order  to  make  the  city  liable 
there  must  be  such  a  foimation  of  ice  and  snow  as  to  make  an 
obstacle  to  travel,  and  that  mere  slipperiness  of  the  ice  was  not 
sufficient.  The  court  below  overruled  this  claim,  found  the  high- 
way defective,  and  rendered  judgment  for  the  plaintiff,  and  this 
court  sustained  the  decision  upon  the  ground  that  it  could  not  say 
as  matter  of  law  that  the  facts  found  did  not  wairant  the  conclu- 
sion to  which  the  court  came.  A  critical  examination  of  these 
e^aes  we  think  will  clearly  show  that  this  court  did  not  accept  the 
distinction  that  obtains  in  Massachusetts  and  other  States  between 
uneven  and  smooth  ice,  nor  look  ni)on  it  with  favor. 

Before  leaving  this  branch  of  the  case  we  may  remark  that  the 
latter  decisions  in  Massachusetts  evince  a  tendency  to  modify  some- 
what the  doctrine  as  first  announced,  and  mere  smoothness  of  the 
ioe  is  now  recognized  as  an  element  of  defect  when  combined  with 
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uneTenness.  In  Hutchins  y.  City  of  Boston^  97  Mass.  272,  the  ice 
had  become  uneTen  and  roanded  so  as  to  present  a  narrow  surface 
three  or  four  inches  higher  in  the  center  of  the  walk  than  at  the 
sides.  The  court  below  held  that  this  was  no  evidence  of  a  defect, 
but  the  Supreme  Court  gave  a  new  trial  upon  the  ground  that  the 
eyidence  should  have  been  submitted  to  the  jury,  with  instructions 
that  the  city  could  be  held  liable  only  in  case  the  jury  should  find 
that  in  addition  to  the  smooth  and  slippery  condition  of  the  ice, 
it  was  allowed  to  be  in  such  an  uneven  and  rounded  condition  on 
the  surface  that  a  person  could  not  walk  over  it,  using  due  care, 
without  being  in  danger  of  falling.  And  in  Morse  v.  City  of  Boston, 
109  Mass.  446,  the  plaintifiF  testified  that  it  was  purely  the  slipperi- 
ness  of  the  ice  and  nothing  else  which  made  her  fall,  and  that  she 
did  not  stumble,  but  she  also  testified,  as  did  other  witnesses,  that 
the  ice  was  glare,  hard,  hubby,  and  in  ridges,  iineven  in  form  bnt 
very  smooth.  The  court.  Chapman,  C.  J.,  giving  the  opinion, 
said  that  the  jury  were  authorized  to  find  that  the  hubby  surface 
of  the  ice  made  its  mere  slipperiness  more  dangerous,  and  the  evi- 
dence authorized  the  jury  to  find  the  highway  defective. 

In  2  Thomp.  on  Neg.  785,  the  author,  after  summarizing  the 
doctrine  of  the  authorities  relied  upon  by  the  defendant,  says: 
'^  This  doctrine  manifestly  should  be  taken  with  some  qualifica- 
tion; "  and  in  the  notes  on  the  same  page  he  commends  the  reason- 
ing of  Sbymour,  J.,  in  LandoU  v.  City  of  Norwich^  as  excellent, 
and  also  highly  compliments  the  charge  of  Drummond,  J.,  to  the 
jury  as  given  in  Clark  v.  Chicago,  4  Biss.  486,  which  will  be  fonnd 
to  contain  a  statement  of  principles  similar  to  those  that  have 
obtained  in  this  jurisdiction. 

'[Omitting  question  of  notice.] 

We  advise  the  Superior  Court  that  there  was  no  error  in  the 
judgment  of  the  District  Court. 

In  this  opinion  the  other  judges  concurred. 
« 

NoTB  BT  THE  Rbfortbr. —  See  PUUbnrgh  SatUherti  HaUtoay  Co,  v.  Taylor, 
104  Penn.  St.  806  ;  s.  c.   49  Am.  Rep.  580. 

A  statute  authorizing  a  tax  for  the  ''support  of  streets"  imposes  upon  a 
eorporatioQ  the  duty  of,  and  affords  it  the  means  for  keeping  the  sidewalks  of 
such  streets  free  from  dangerous  accumulations  of  snow  and  ice.  Snow  and 
ice  from  time  to  time  slid  off  the  roof  of  a  bam  which  stood  at  the  edge 
of  a  sidewalk,  and  this  caused  an  obstruction  forty  feet  long  and  nearly 
three  feet  high,  extending  across  the  whole  width  of  the  sidewalk.     This  pile 
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•t  both  eods  descended  sharply.  It  had  existed  two  weeks.  It  was  rather 
diActtlt  to  get  apon  it  and  to  get  down  from  H.  Plaintiff,  in  the  day  time, 
passed  OTer  it,  bat  in  descending,  slipped,  there  being  a  light  snow  on  the 
groond,  and  was  Injured.  Hel^,  that  the  question  of  contributory  negligence 
wwB  for  the  jury.    Pampey  ▼.  Saratoga  Springs,  21  W.  Dig.  115. 

Where  snow  eight  inches  deep  had  lain  on  the  walk  two  weeks,  and  then 
thawed  and  frooe  again,  and  the  ice  thus  resulting  continued  nearly  a  week,  and 
pltintiff  slipped  on  it  at  night  and  was  hurt,  fuld,  that  the  Jury  were  warranted 
in  finding  the  yillage  authorities  chargeable  with  notice  and  negligent.  Chap- 
man V.  VUlage  of  SUter  Creek,  20  W.  Dig.  258. 

On  question  of  notice,  see  also,  89  Am.  Rep.  84,  note ;  88  Eng  R.  188. 


KaxjiiET  y.  Hartford  Carpet  Compavt. 

<^  Oojan.  SM.) 

N^igenee — enidenee'-'eubsequent  precautions. 

In  an  action  for  Injury  by  negligence  in  not  providing  safeguards  at  a  point  of 
clanger,  evidence  that  the  defendasit  subsequently  put  safeguards  there  is 
not  oompeten^.    {See  note,  p.  58.) 

ACTION  for  pie^onal  injury  by  negligence.     The  opinion  statei 
the  case.     The  plaintiff  had  judgnient  below. 

^  D-  Hubbard  and  0.  B.  Briacos,  for  appellants. 

•  >      ■ 

LR  StanUm,  J.  H.  Hallidayeaid  C.B.  Perkins,  for  respondents. 

LooMis,  J.  The  main  issue  of  fact  in  this  case  was  whether  the 
defendant  was  guilty  of  negligence  in  not  properly  fastening  a  door 
in  one  of  its  mills  opening  into  a  water  closet,  after  the  floor  had 
been  remoyed  for  repairs,  by  reason  of  which  the  plaintiff,  opening 
the  door,  stepped  in  and  fell  to  the  ground  and  was  injured. 

The  defendant  offered  evidence  to  prove  that  the  door  had  been 
securely  fastened  by  strap  hinges  screwed  into  both  the  door  and 
the  jamb,  so  that  it  could  not  be  opened  without  violence,  and  that 
the  plaintiff  broke  it  down  after  great  effort,  and  so  received  her 
injury.  The  counsel  for  the  plaintiff,  in  the  cross-examination  of 
one  of  the  defendant's  witnesses,  inquired  if  boards  were  not  nailed 
across  the  casing  of  tho  door  on  the  day  following  the  accident  to 


48  CONNECTICUT, 


Nallej  ▼.  Hartford  Carpet  Company. 


stop  jieople  from  going  there.  To  this  question  the  defendant 
objected,  on  the  ground  that  the  precautions  taken  affcer  the  acci- 
dent did  not  show  the  nature  or  insufficiency  of  the  precautions 
taken  before,  and  were  not  admissions  by  the  defendant  that  such 
previous  precautions  were  insufficient.  The  court  however  admitted 
the  evidence.  In  the  argument  the  defendant's  counsel  again  called 
the  attention  of  the  court  to  this  question,  and  requested  the  court 
to  instruct  the  jury  that  the  testimony  was  not  admissible  for  the 
purposes  mentioned  in  the  objection,  but  the  court  did  not  so  in- 
struct the  jury. 

It  will  be  readily  conceded  that  the  negligence  to  be  proved 
depended  entirely  upon  what  the  defendant  knew  and  did  or 
omitted  to  do  before  the  accident  The  only  possible  bearing  which 
,  the  evidence  in  question  could  have  would  be  as  an  admission  that 
the  previous  precautions  were  insufficient  and  negligent  And  this 
presents  the  question  for  our  present  discussion.  Can  this  act  sub- 
sequent to  the  accident  be  made  to  reflect  back  and  condemn  what 
the  defendant  had  done  by  way  of  securing  this  door  before  the 
accident  ? 

The  question  obviously  has  an  importance  which  transcends  the 
exigencies  of  the  present  case,  for  all  persons  to  whose  negligence 
accidents  may  be  attributed  will  want  to  know  how  much  in  the 
way  of  changes  and  repairs  they  may  afterward  do,  to  prevent  the 
possibility  of  a  recurrence  of  simibur  accidents,  without  admitting 
their  responsibility  for  the  past 

We  are  not  aware  that  the  question  has  ever  been  the  subject  of 
discussion  in  this  court  We  are  entirely  free  therefore  to  adopt 
the  rule  which  seems  best  founded  in  reason,  justice  and  public 
policy.  But  we  will  first  endeavor  to  obtain  what  assistance  we  may 
by  a  review  of  the  authorities  from  other  States. 

And  here  we  shall  find  some  contrariety  of  decision  and  reason- 
ing, but  we  think  there  is  a  decided  preponderance  of  authority  in 
favor  of  the  defendant's  claim,  that  precautions  taken  subsequent 
to  an  accident  do  not  involve  an  ailmission  that  the  prior  ones  were 
insufficient  and  neghgent  A  long  line  of  consistent  decisions  in 
the  State  of  New  York  sustains  the  defendant's  objection  to  this 
evidence.  In  Dimgan  v.  Tratisporfafion  Co.^  56  N.  Y.  1 ;  5  Hun,  75, 
It  was  claimed  that  the  defendant  was  guilty  of  negligence  in  not 
sufficiently  protecting  by  a  railing  a  gangway  on  the  defendant's  boat, 
in  consequence  of  which  the  plaintiff's  intestate  slipped  under  the 
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nfling  in  attempting  to  recoTer  his  hat  which  had  suddenly  blown 
oA,  and  feU  overboard  and  was  drowned.  The  plaintiff  offered  to 
proTc  that  after  the  accident  the  defendant  boarded  up  the  space 
under  the  railing.  The  Court  of  Appeals  held  that  this  evidence 
▼as  properly  rejected,  upon  the  ground  that  the  question  of  negli- 
gence was  to  be  determined  by  what  was  known  before  and  at  the 
time  of  the  accident.  In  SaUus  v.  Del.  £  Hud.  Canal  Co.^  «3  Hun, 
338,  the  plaintiff's  intestate  was  killed  while  employed  as  a  fireman 
on  a  locomotive  of  the  defendant  which  ran  into  an  open  frame 
switch  and  was  OTertumed.  It  was  claimed  that  the  defendant 
should  have  used  at  the  place  a  target  switch,  and  the  court  below 
permitted  the  plaintiff  to  give  eyidence  to  the  effect  that  after  the 
accident  the  defendant  substituted  a  target  switch  for  the  common 
one,  which  was  held  to  be  error  within  the  ruling  in  Dougan  t. 
Tran9poriation  Co.^  supra^thQ  court  saying  that  ''what  the  defend, 
ants  did  after  the  injury  was  immaterial,  unless  their  acts  could  be 
construed  as  equivalent  to  their  declaration  that  they  were  negligent 
at  the  time  of  the  injury/'  The  same  principle  was  applied  in 
King  V.  Railroad  (Jo.,  4  Hun,  776,  when  after  the  accident  repairs 
and  changes  were  made  in  a  derrick  which  caused  the  injury.  In 
Baird  v.  Daly,  68  N.  Y.  651;  s.  c,  16  Am.  Rep.  488,  the  Court  of 
Appeals  held  that  it  was  error  in  an  action  for  negligence  against 
the  owner  of  a  steam  tug  for  towing  a  scow  at  an  improper  rate  of 
ipeed,  to  show  that  the  scow  was  towed  at  less  speed  after  the  acci- 
dent than  before.  In  Payne  v.  Railroad  Co,,  9  Hun,  626,  in  an 
action  to  recover  damages  for  an  injury  to  the  plaintiff's  husband, 
received  while  passing  over  a  crossing  upon  defendant's  track,  the 
plaintiff  was  allowed  against  the  defendant's  objection  to  show  that 
shortly  after  the  accident  the  defendant  took  up  the  planks  at  the 
crossing  and  leplaced  them  by  new  ones;  which  was  held  to  be 
error,  upon  the  ground,  as  stated  by  Learned,  P.  J.,  that  it  would 
be  plainly  unjust  to  the  defendants  that  they  should  not  take  addi- 
tional precautions  against  accidents  without  tlie  risks  that  these 
precautions  should  be  construed  into  an  admission  of  prior  negli- 
gence. See  also  Sewell  v.  City  of  Cohoes,  11  Hun,  630,  and  Morrett 
T.  Peck,  U  Hun,  37. 

In  Hudson  v.  Railroad  Co.,  69  Iowa,  681;  6.  c,  44  Am.  Rep.  692, 

and  in  Cramer  v.  City  of  Burlington,  46  Iowa,  627,  it  was  distinctly 

held  that  repairing  defects  after  an  accident  was  not  evidence  as  an 

admission  of  negligence  at  the  time  of  the  accident.     But  although 
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these  decisions  are  the  same  in  principle  as  those  cited  from  New 
York,  yet  they  seem  to  be  placed  entirely  upon  the  narrow  ground 
that  the  acts  in  question,  having  been  done  by  agents  of  the  defend- 
ant corporations,  were  not  binding  on  the  latter,  because  not  con- 
temporaneous with  the  injury  complained  of.  But  the  same  court 
in  Couch  v.  Waison  Coal  Co,,  46  Iowa,  17,  where  the  alleged  cause 
of  the  injury  was  the  incompetency  and  carelessness  of  an  engineer 
employed  by  the  defendant,  held  that  the  fact  that  after  the  acci- 
dent the  engineer  had  been  discharged  by  the  defendant,  was  not 
admissible  as  tending  to  show  that  he  was  incompetent  or  careless. 
There  was  no  question  here  as  to  the  authority  of  an  agent  to  bind 
the  defendant.  The  act  of  discharging  the  engineer  was  conceded 
to  be  the  act  of  the  defendant.  So  that  in  so  far  as  the  case  is 
similar  in  principle  to  changes  and  repairs  in  a  structure  causing 
an  injury,  it  is  an  authority  in  favor  of  the  defendant.  The  court 
put  the  case  on  the  ground  that  the  discharge  did  not  involve  an 
admission  that  the  engineer  was  incompetent,  as  he  may  have  been 
discharged  for  a  variety  of  reasons.  The  analogy  of  the  reasoning 
to  the  case  at  bar  would  seem  to  be  perfect  The  subsequent  change 
and  precaution  here  may  also  be  attributed  to  a  variety  of  reasons 
other  than  the  one  involving  an  admission  that  the  previous  pre- 
cautions were  in  fault. 

The  only  decisions,  not  now  overruled,  which  we  have  been  able 
to  find  to  support  the  claim  of  the  plaintiff  as  to  the  evidence  in 
question,  are  from  the  courts  of  Pennsylvania.  The  first  case  is 
that  of  Penn.  R.  Co.  v.  Henderson^  51  Penn.  St.  315,  where  the 
injury  (which  was  the  killing  of  the  plaintiff's  husband)  was  alleged 
to  have  been  caused  by  the  negligence  of  the  railroad  company  in 
not  having  a  safe  and  convenient  platform,  and  not  allowing  suffi  • 
cient  time  to  get  into  the  cars,  and  in  causing  an  engine  to  run 
alongside  of  the  cars  when  passengers  were  about  to  get  into  them. 
Among  other  points  it  was  claimed  that  there  was  error  in  permit- 
ting  the  plaintiff  to  show  that  the  agent  of  the  company,  on  the 
morning  after  Henderson  was  killed,  directed  the  telegraph  opera- 
tor to  telegraph  Thomas  A.  Scott,  general  superintendent  of  the 
road,  the  situation  of  the  platform,  and  that  he  thought  it  ought  to 
be  removed,  and  that  the  reply  came  immediately,  "Very  well," 
and  that  the  platform  was  removed  the  next  day.  It  was  held  that 
there  was  no  error  in  this  ruling,  but  no  reasons  at  all  are  given, 
V  the  point  was  not  a  prominent  one  in  the  case.     It  may  perhaps 
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be  reconciled  with  the  principle  of  the  New  York  decisions  by  the 
fact  that  the  act  of  removing  the  platform  was  characterized  by  the 
strong  language  which  the  agent  used  condemnatory  of  it  and  the 
arrangements,  which  were  adopted  virtually  by  the  general  agent, 
and  that  the  act  was  equivalent  to  saying  that  the  platform  ought 
to  have  been  removed  before,  or  ought  never  to  have  been  built  in 
the  way  it  was.  If  so  construed  it  was  of  course  proper  evidence. 
This  decision  however  was  followed  by  two  others,  where  there  were, 
no  declarations  accompanying  the  act  to  make  it  refer  back  and 
condemn  the  previous  arrangements,  and  which  it  must  be  conceded 
cannot  well  be  reconciled  with  the  New  York  authorities.  In  Wesi 
CketUrJi  Philadelphia  R.  Co.  v.  McElwee,  67  Penn.  St.  311,  which 
was  an  action  for  death  by  negligence  from  cars  striking  a  cart  on 
scales  near  to  a  railroad  track,  it  was  held  that  evidence  was  proper, 
that  after  the  accident  the  track  was  removed  to  a  greater  distance. 
The  only  reasons  given  are  these  by  Williams,  J.:  ''If  the  evi- 
dence tended  to  show,  as  suggested,  that  the  track  was  originally 
too  near  the  office  and  shanty  to  |3ermit  the  cars  to  be  run  on  it 
without  danger,  then  it  was  evidence  of  a  fact  proper  for  the  con- 
siileratioii  of  the  jury  in  determining  whether  due  and  reasonable 
care  had  been  used  by  the  company  to  avoid  the  accident.  If  the 
proximity  of  the  track  to  the  buildings  did  not  increase  the  danger, 
why  was  it  moved  ?  And  if  it  did,  then  a  higher  degree  of  care 
was  necessary  to  avoid  accident,  and  in  this  aspect  the  evidence  was 
properly  received.'*  In  McKeey.  Bidtoell,  74  Penn.  St.  218,  the 
plaintiff  in  going  about  nightfall  into  the  defendant's  building  on 
bnsiness,  fell  through  an  opening  into  the  cellar.  It  was  held  that 
evidence  that  the  defendant  afterward  put  a  light  at  the  opening 
was  admissible. 

The  Supreme  Court  of  Minnesota,  at  first  following  the  Pennsyl- 
vania decisions,  held  in  several  cases  ((yLeary  v.  Cily  of  ManJcato^ 
21  Minn.  65;  Plielps  v.  Ciiy  of  Manka/o,  23  Minn.  276,  and  Kellt/ 
V.  Railroad  Co.j  28  Minn.  98),  that  repairs  after  an  accident  of  a 
structure  the  defects  of  which  were  the  alleged  cause  of  the  injury, 
were  evidence  tending  to  show  the  previous  unsafe  condition  of  the 
thing  rei)aired,  provided  the  repairs  or  changes  were  made  so  soon 
after  the  accident  and  under  such  circumstances  as  to  indicate  that 
they  were  suggested  by  it  and  were  done  to  remedy  the  defect  which 
caused  it;  but  on  the  question  coming  up  again  in  Morse  v.  Rail-;' 
road  Co.y  30  Minn.  465,  decided  as  recently  as  June,  1883,  th^ 
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court  allading  to  its  previous  decisioas,  said:  '^  But  on  mature 
reflection  wo  have  concluded  that  evidence  of  this  kind  ought  not 
to  be  admitted  under  any  circumstances,  and  that  the  rule  hereto- 
fore adopted  by  this  court  is  on  principle  wrong;  not  for  the  reason 
given  by  some  courts,  that  the  acts  of  the  employees  in  making 
such  repairs  are  not  admissible  against  their  principals,  but  upon 
the  broader  ground  that  such  acts  afiFord  no  legitimate  basis  for 
construing  such  an  act  as  an  admission  of  previous  neglect  of  duty- 
A  person  may  have  exercised  all  the  care  which  the  law  required, 
and  yet  in  the  light  of  his  new  experience,  after  an  unexpected 
accident  has  occurred,  and  as  a  measure  of  extreme  caution,  he  may 
adopt  additional  safeguards.  The  more  careful  a  person  is,  the 
more  regard  he  has  for  the  lives  of  others,  the  more  likely  he  wouid 
be  to  do  so,  and  it  would  seem  unjust  that  he  could  not  do  so  with- 
out being  liable  to  have  such  acts  construed  as  an  admission  of  prior 
negligence.  We  think  such  a  rule  puts  an  unfair  interpretation 
upon  human  conduct,  and  virtually  holds  out  an  inducement  for 
continued  negligence/' 

We  may  well  adopt  this  reasoning  of  the  Minnesota  court  as  cover- 
ing the  entire  ground  in  a  few  words.  Courts  that  have  taken  a 
different  view  of  this  question  seem  to  us  to  have  overlooked  the 
changed  conditions  under  which  the  acts  subsequent  to  the  acci- 
dent have  been  done.  The  fact  that  an  accident  has  happened  and 
some  person  has  been  injured,  immediately  puts  a  party  on  a  higher 
plane  of  diligence  and  duty  from  which  he  acts  with  a  view  of  pre- 
venting the  possibility  of  a  similar  accident,  which  should  operate 
to  commend  nither  than  condemn  the  person  so  acting.  If  the  sub- 
sequent act  is  made  to  reflect  back  upon  the  prior  one,  although  it 
is  done  upon  the  theory  that  it  is  a  mere  admission,  yet  it  virtually 
introduces  into  the  transaction  a  new  element  and  test  of  negligence 
which  has  no  business  there,  not  being  in  existence  at  the  time. 

In  the  case  at  bar  it  is  perfectly  clear  that  the  act  of  nailing 
boards  across  the  door  should  not  be  admitted  to  show  previous 
negligence,  even  if  the  rule  should  not  go  to  the  extent  that  it  has 
been  applied  in  the  State  of  New  York.  It  was  conceded  that  the 
door  to  the  closet  was  intended  to  be  closed  by  the  defendant,  the 
only  question  being  whether  it  was  properly  done.  By  the  act  of 
the  plaintiff,  whether  it  was  extraordinary  or  otherwise,  the  door 
was  broken  down,  and  after  the  accident  there  was  nothing  to  pre- 
Tent  persons  from  passing  through  the  door ;  the  defendant  there- 
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fore,  in  view  of  this  new  danger,  immediately  nailed  boards  across. 
If  a  bridge  should  be  broken  down  by  a  heavy  load,  though  the 
fault  was  in  the  load  rather  than  the  bridge,  no  court  would  think 
of  its  being  evidence  of  prior  negligence  if  the  party  bound  to  keep 
it  in  repair  should  put  a  bar  across  to  stop  travel,  or  should  rebuild 
the  bridge.  The  new  condition  calls  for  the  new  act ;  and  so  it 
manifestly  did  in  the  case  under  consideration. 

But  the  plaintiff  claims  that  the  subsequent  boarding  up  the  door 
was  at  least  admissible  to  show  that  certain  of  the  defendant's  wit- 
nesses who  had  testified  to  the  marks  of  violence  seen  on  and  about 
the  door  after  the  accident  could  not  have  seen  what  they  described, 
and  she  invokes  the  benefit  of  the  familiar  rule,  that  if  evidence  is 
admissible  for  any  purpose  its  reception  furnishes  no  ground  for  a 
new  trial ;  but  this  rule  applies  only  where  it  does  not  appear  that 
the  evidence  was  received  for  an  illegitimate  purpose.  Tyler  v. 
Todd,  36  Conn.  220. 

In  this  case  it  is  very  clear  that  the  evidence  was  received  for  an 
illegitimate  purpose.  The  objection  to  it  was  specific,  and  it  was 
not  admissible  to  show  prior  negligence.  The  plaintiff,  while 
claiming  the  testimony,  did  not  in  any  manner  disclaim  the  purpose 
attributed,  and  the  courts  afterward  being  asked  to  limit  the  scope 
and  effect  of  the  eyidence  by  excluding  the  purpose  named,  refused 
to  do  so.  It  is  quite  certain  therefore  that  the  jury  must  have  used 
the  evidence  for  an  improper  purpose  to  the  injury  of  the  defendant. 

There  was  error  in  the  rulings  complained  of,  and  a  new  trial  is 
ordered. 

In  this  opinion  the  other  judges  concurred  ;  Pardbb,  J.,  being 
disqualified  by  interest  and  not  sitting. 

NoTK  BT  THB  RsFORTSR. —  Bee  Martin  v.  Tatole,  59  N.  H.  81.  In  Henkd 
▼.  Murr,  81  Hon,  28,  it  was  held  that  to  render  the  owner  of  a  bnildmg,  the 
rooma  in  which  are  rented  to  different  tenants,  liable  for  the  injuries  sastained 
bj  a  person  who  while  visiting  one  of  the  tenants  caught  her  heel  in  a  hole 
in  the  oil-cloth  laid  upon  the  stairs  in  the  hall,  it  must  be  shown  not  onlj 
that  the  fall  was  occasioned  by  the  dangerous  condition  in  which  the  oil -cloth 
was  left,  but  also  that  the  landlord  neglected  after  having  had  knowledge  or 
notice  of  its  dangerous  condition,  to  repair  the  same,  or  that  he  omitted  to  use 
reasonable  means  and  precautions  to  ascertain  its  condition  and  make  the 
requisite  repairs.  Also  that  evidence  that  some  time  after  the  accident  the 
landlord  had  put  new  oil -doth  upon  the  stairs  was  inadmissible.  The  court 
odd:  *' But  the  question  is  not  one  of  contract.  The  liabilitj  rests  wholly 
upon  actual  negligence,  in  which  the  duty  or  obUgationof  the  landlord  is  only 
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an  element;  a  most  important  one,  it  is  true,  but  by  no  means  exclusive  and 
eontroUing.  In  addition  to  that  element  it  must  appear  that  with  some  notice 
of  the  condition  of  things,  or  under  some  circumstances  equivalent  to  notice, 
such  as  an  unreasonable  omission  to  ascertain  the  condition,  he  had  failed  to 
make  the  necessary  repairs  or  changes  called  for  by  the  condition  or  exigency. 
It  was  not  enough  therefore  to  find  that  a  hole  had  come  in  the  oil -cloth  in 
which  the  plaintiff's  heel  caught  so  as  to  cause  the  fall  which  injured  her,  for 
in  the  nature  of  things  all  that  might  occur  without  just  ground  to  charge  the 
landlord  with  negligence.  •  «  «  Against  the  appellant's  objection  and  ex- 
eeption  it  was  shown  that  some  months  after  the  accident  to  plaintiff  the  de- 
fendant had  put  new  oil-cloth  upon  the  stair-case.  It  has  been  frequently 
held  that  such  evidence  is  not  admissible  to  show  knowledge  of  dangerous 
condition  at  the  time  of  the  injury.  The  cases  are  very  decisive  on  that  subject. 
Daugan  v.  Champlain  Transportation  6%?..  56  N.  Y.  1,  8;  Baird  v.  Daly,  68  N. 
Y.  547;  SaUera  v.  Delaware  and  Hudson  Canal  Co.,  3  Hun,  8S8:  MorreU  v. 
Peek,  %i  Hun,  27."  On  the  latter  point,  see.  to  same  effect,  Hudson  v.  CH- 
eago  and  NorH^wesUm  B.  Co.,  59  Iowa,  581;  a.  c,  44  Am.  Rep.  692,  and 
note,  694. 

In  8ewaUy,0Uy  ofCohoes,  75  N.Y.  45;  B.C..  31  Am.  Rep.  418,  defendant  had 
appropriated  a  strip  of  land  within  its  limits  as  a  street,  had  graded,  paved  and 
laid  sidewalks  thereon,  and  it  was  used  as  a  public  street.  Over  this  land  and 
about  ten  feet  above  it  was  a  tramway  or  bridge,  erected  and  used  by  private  in- 
dividuals. On  the  day  specified,  plaintiff  who  was  driving  a  team  of  six  horses 
attached  to  a  wagon  of  unusual  dimensions  containing  lions  belonging  to  a  circus 
company,  turned  into  such  street  from  another.  After  the  leading  horses  turned 
the  comer  plaintiff  did  not  look  to  the  front  but  was  looking  to  the  rear  to  see 
if  the  hind  wheels  of  the  wagon  cleared  the  comer,  and  so  did  not  perceive 
the  bridge  until  the  second  pair  of  horses  were  passing  under  it;  he  then  tried 
to  stop  the  horses,  but  before  he  could  do  so  he  was  struck  by  the  bridge  and 
injured.  In  an  action  to  recover  damages  for  the  injury,  held,  that  it  was 
competent  for  plaintiff  to  prove  resolutions  of  defendant's  common  council  as 
to  grading  and  paving  the  strip  of  land  in  question,  and  a  resolution  passed 
soon  after  the  accident,  directing  the  removal  of  the  bridge,  and  that  the  same 
was  removed,  as  ten«iing  to  show  that  defendant  exercised  authority  and  con- 
trol over  the  strip  of  land. 

In  Searles  v.  ManJinitan  Elevated  /?.  Co.,  49  N.Y.  Super.  425,  plaintiff  while 
passing  under  the  elevated  railway  of  defendant  was  injured  by  a  cinder  fall- 
ing  from  an  engine  thereon,  into  his  eye.  The  evidence  showed  that  if  the 
engine  were  in  perfect  condition  no  fire  could  escape,  also  that  cinders  had  fre- 
quently escaped  before,  falling  into  plaintiff's  eyes.  No  explanation  of  the 
occurrence  was  made  by  t(ie  defendant.  Held,  that  a  verdict  for  plaintiff 
should  be  sustained.  Evidence  that  since  the  occurrence  cinders  had  not 
fallen  to  so  great  an  extent  as  before  was  admitted  to  show  that  some  contriv- 
ance could  have  been  adopted  to  prevent  the  same  from  falling.  Held,  no 
error. 

In  Wooley  v.  Grand  Street,  etc.,  B.  Co.,  83  N.  Y.  121,  a  witness  was  asked 
by  plaintiff's  counsel,  whether  the  switch  was  as  high  at  the  time  of  the  trial 
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iBtt  the  time  of  the  accident;  this  was  objected  to  and  objection  oyermled. 
EM,  no  error. 

In  Daie  v.  Dtl.  etc.,  B,  Co.,  73  N.  Y.  468,  plaintiff  was  a  passenger  in  one  of 
defendant's  cars;  he  was  seated  near  an  open  window,  with  his  elbow  on  the 
window -rill;  while  passing  over  a  bridge  his  elbow  was  struck  by  some  sub- 
atanoe,  and  his  arm  broken.  In  an  action  to  recover  damages  for  the  injury, 
Uie  grounds  npon  which  negligence  was  claimed  to  be  imputable  to  the  de- 
fendant were,  that  the  bridge,  which  was  a  truss  bridge  of  wood,  with  the 
trass-work  sheathed  on  the  inside  with  boards,  was  too  narrow  for  the  safe 
puBBge  of  the  ear,  and  that  it  was  out  of  repair,  some  of  the  boards  lining  the 
trass- work  being  warped  and  loose.  These  positions  were  controverted  by  de- 
fendant. It  appeared  that  some  months  after  the  accident  the  bridge  was 
removed  and  replaced  by  an  iron  bridge,the  trusses  of  which  did  not  come  up  as 
high  as  the  window-sills  of  the  cars,  and  the  change  of  material  left  more  space 
between  the  sides  of  the  new  bridge  and  the  track.  The  court  charged  the  jury 
that  they  might  '*  take  that  fact  into  consideration  in  determining  whether 
defendants  were  not  guilty  of  negligence  in  allowing  the  old  bridge  to  remain.'* 
Ueld,  error. 

In  an  action  for  negligence  caused  by  the  breaking  of  an  elevator  chain  as 
bearing  on  the  question  of  defendant's  negligence,  plaintiff  offered  to  show 
that  immediately  after  the  accident  the  chain  which  broke  was  replaced  by  a 
larger  and  stronger  one.  HM^  that  the  evidence  was  properly  excluded.  De- 
lm£^  V.  Eaton,  50  N.  Y.    Super.  841.    {See  note,  44  Am.  Rep.  649). 


Matter  of  Russell. 

(51Conn.ffn.) 
Reward  —  claimed  by  pubUe  officer. 

A  pnbUe  oflieer,  whose  compensation  is  fixed  by  law,  cannot  reeoTer  a  reward 
for  services  rendered  within  the  scope  of  his  official  duties.* 

APPLICATION"  for  a  determination  as  to  what  persons  were 
entitled  to  a  reward  offered  by  the  applicant  for  the  detection 
of  a  bnrglar. 

IT.  Hamersley,  for  applicant. 
«7.  JL  Barbour,  for  claimants. 

HovFY,  J    The  dwelling-honse  of  the  applicant.  Dr.  Gnrdon  W. 
Russell,  in  the  city  of  Hartford,  was  burghirionsly   broken  and 

*  To  same  effect,  Hayden  ▼.  Songer  (56  Ind.  42),  26  Am.  Kep.  1. 
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entered  in  the  night  of  October  13,  1881 ;  and  the  burglar  while  in 
the  house  committed  a  violent  assault  upon  a  member  of  the  appli- 
cant's family. 

On  the  19th  of  October,  1881,  the  applicant,  by  an  advertisement 
published  in  one  or  more  of  the  Hartford  newspapers,  offered  a 
reward  of  $1,000  for  information  which  would  lead  to  the  de- 
tection and  conviction  of  the  party  who  committed  the  burglar}- 
and  assault  And  at  the  criminal  term  of  this  court,  held  on  the 
first  Tuesday  of  December,  1881,  one  John  Thomas  was  prosecuted 
upon  an  information  in  behalf  of  the  State  for  the  assault,  which 
was  alleged  to  be  an  assault  with  intent  to  murder,  and  thereof  was 
duly  convicted. 

The  present  application,  praying  for  the  appointment  of  commis- 
sioners to  determine  as  to  the  payment  of  the  reward,  was  there- 
upon brought;  and  at  the  January  Term,  188:2,  this  court  appointed 
commissioners  as  prayed  for  in  the  application,  and  made  an  order 
limiting  the  time  within  which  all  persons  claiming  the  reward 
should  present  to  the  commissioners  their  claims  and  prescribing 
the  notice  to  be  given  of  the  order.  The  commissioners  having 
complied  with  the  order  so  made  and  having  attended  to  the  other 
duties  of  their  appointment,  submitted  to  this  court  on  the  17th 
of  October,  1882,  their  report  in  writing,  in  which  they  find  that 
George  F.  Bill,  Frank  Ennis  and  William  F.  Ounn,  policemen  of 
the  city  of  Hartford,  obtained  and  gave  the  information  which  led 
to  the  detection  and  conviction  of  the  said  Thomas,  and  that  they 
are  entitled  to  the  reward  unless  the  fact  that  they  were,  at  the 
time  of  giving  the  information  and  now  are  in  the  active  employ 
and  service  of  the  city  of  Hartford  as  policemen,  disentitles  them 
to  receive  it.  It  was  admitted  upon  the  hearing  of  the  report  that 
the  information  so  given  was  sought  for  and  obtained  by  the  said 
policemen  during  hours  allotted  to  them  for  rest  or  on  days  allowed  to 
them  for  recreation,  when  they  were  not  bound,  unless  called  upon 
by  their  superior  officers,  to  perform  any  official  duty,  and  when 
under  the  rules  established  for  the  regulation  of  the  police  depart- 
ment they  had  a  right  to  be  ''off  duty. "  And  these  facts,  by  agree- 
ment  of  the  parties,  are  to  be  considered  as  part  of  the  report  and 
are  to  have  the  same  effect  as  if  they  had  been  embodied  therein. 

The  question  for  determination  therefore  is,  whether  the  fact  that 
the  said  Bill,  Ennis  and  Gunn  were  policemen  of  the  city  of  Hart- 
ford, though  not  bound  to  perform  any  service  as  such  at  the  time 
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they  sought  for  and  obtained  the  information  for  which  the  reward 
was  offered,  precludes  them  from  demanding  and  recovering  the 
reward. 

By  the  common  law  no  public  officer  may  take  any  other  fees  or 
reward  for  doing  any  thing  relating  to  his  office,  than  some  statute 
in  foroe  gives  him,  or  such  as  have  been  anciently  and  accustom- 
ably  taken,  and  if  he  does  he  is  guilty  of  extortion.  Dalt,  chap. 
41;  2  Burn's  Justice,  361;  1  Buss,  on  Crimes,  208.  It  seems  how- 
ever that  anciently  an  officer  who  took  a  reward  which  was  volun- 
tarily given  to  him,  and  which  had  been  usual  in  certain  cases,  for 
the  more  diligent  and  expeditious  performance  of  his  duty,  was  not 
considered  guilty  of  extortion;  for  without  such  a  premium  it 
would  have  been  impossible  in  many  cases  to  have  had  the  laws  ex- 
ecuted with  vigor  and  success.  2  Bac.  Abr.  453;  2  Inst.  210;  3 
Inst  149;  Co.  Litt.  368;  1  Buss,  on  Cnmes,  208.  But  it  has  been 
held  from  a  very  early  period  that  a  promise  to  pay  an  officer  a 
sum  of  money  for  doing  a  thing  which  the  law  will  not  suffer  him 
to  take  any  thing  for,  is  wholly  void,  however  freely  and  vohmtarily 
it  may  appear  to  have  been  made.  Boll.  Abr.  16;  Boll.  Bep.  313; 
2  Bac  Abr.  453;  Batho  v.  Salter ^  Latch,  54;  8.  c,  W.  Jones,  65. 
And  it  is  now  well  settled  that  a  public  officer  whose  compensation 
is  fixed,  or  whose  fees  are  prescribed  by  law,  cannot  legally  contract 
for  or  demand  a  larger  compensation  or  higher  fees,  in  the  form  of 
a  reward  or  in  any  other  form,  for  services  rendered  in  the  line  or 
scope  of  his  official  duties.  Bridge  v.  Ccige^  Cro.  Jac.  103;  Siotee- 
huryy.  Smith,  2  Burr.  924;  s.  c,  1  Bl.  204;  CaUagan  v.  Halleti, 
1  Gaines,  103;  Weaver  v.  Wliitney,  Hopk.  13;  Hatch  v.  Mann,  15 
Wend.  44;  Sinith  v.  Whildiny  10  Penn.  St.  39;  Oilman  v.  Letois, 
12  Ohio,  281;  Stamper  v.  Temple,  6  Humph.  113;  Pool  v.  Bonton, 
5  Cosh.  219;  JfeansY.  Hendersholl,  24  Iowa,  78;  Merrill  y.  Quarles, 
35  Ala.  544;  Brown  v.  Godfrey,  33  Vt.  120;  Davies  v.  Barnes,  5 
AUen,  349.  If  therefore  the  services  rendered  by  the  said  Bill 
Ennis  and  Ounn  were  in  the  line  or  scope  of  their  duty  as  police- 
men, they  are  not  entitled  to  the  reward.  It  becomes  necessary, 
under  these  circumstances,  to  ascertain  what  the  duties  of  police- 
men of  the  city  of  Hartford  were,  at  the  time  or  times  when  those 
services  were  rendered.  The  office  of  policeman  is  not  known  to 
oommon  law;  it  is  created  by  statute,  and  such  an  officer  has  and 
can  exercise  such  powers  and  such  powers  only  as  he  is  authorized 
to  exercise  by  the  legislature,  expressly  or  derivatively.  But  a 
Vol.  L— S 
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municipal  corporation,  with  the  authority  of  the  legislature,  may 
impose  upon  its  police  officers  such  duties  and  prescribe  such  rules 
and  regulations  for  their  conduct  and  government,  not  inconsistent 
with  its  charter  or  the  general  laws  of  the  State,  as  it  may  deem  fit 
The  duties  of  policemen  of  the  city  of  Hartford  are  prescribed 
by  ordinances  passed  by  the  court  of  common  council,  and  by  rules 
and  regulations  adopted  by  the  Doard  of  police  commissioners,  for 
the  government  of  the  police  department  of  the  city,  in  pursuance 
of  the  provisions  of  the  city  charter.  The  ordinances  declare  that 
it  shall  be  the  duty  of  policemen  to  obey  such  lawful  orders  and 
directions  as  they  shall  receive  from  time  to  time,  from  their  superior 
officers;  to  guard  the  city  day  and  night;  to  report  to  the  chief  of 
police,  through  the  captain  of  police,  all  violations  of  any  law  of  the 
State  or  of  the  city  ordinances,  all  suspicious  per8ons,all  houses  of  ill- 
fame,  all  brokers*  shops  and  shops  for  the  purchas<'  and  sale  of  second- 
hand articles,  all  gaming  houses,  and  all  disorderly  and  suspicious 
places  of  resort ;  to  preserve  the  public  peace,  serve  criminal  process 
and  arrest,  without  previous  complaint  and  warrant,all  persons  guilty 
of  criminal  offenses,  when  such  offenses  shall  be  committed  within 
the  jurisdiction  of  the  police  court,  and  when  the  offenders  are 
taken  and  apprehended  m  the  act  or  on  speedy  information  of 
others ;  to  render  all  possible  assistance  to  the  ministers  of  the  law ; 
and  to  do  many  other  acts  and  things  not  necessary  for  the  pur- 
poses of  this  case  to  be  enumerated.  And  by  the  rules  and  regula> 
tions  adopted  by  the  police  commissioners  for  the  government  of 
the  police  department  of  the  city,  every  member  of  the  police  force 
is  bound  to  give  his  whole  time  and  attention  to  the  business  of  the 
department  and  must  not  f<»llow  any  other  calling  or  business.  He 
is  required,  during  the  night  season,  to  examine  carefully  all  the 
doors,  gates  and  low  windows  on  his  beat  where  in  his  opinion 
extra  care  is  needed,  and  see  that  they  are  properly  secured.  He 
must,  if  possible,  fix  in  his  mind  the  appearance  and  ascertain  the 
names  and  business  of  persons  whom  he  frequently  meets  in  the 
streets  late  at  night,  and  if  ho  notice  any  thing  suspicious  in  their 
behavior,  must  report  the  same  to  the  chief  of  police.  He  must 
strictly  watch  the  behavior  of  all  persons  of  known  bad  character, 
especially  recollecting  the  time  and  phioe  of  their  appearance  on  his 
beat  and  the  places,  if  any,  visited  by  them,  and  take  notice  of  and 
report  any  thing  suspicious  that  may  occur  upon  his  beat.  He 
must  constantly  use  his  exertions  to  prevent  the  commission  of 
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crimeB  and  misdemeanors  and  enforce  the  law  for  the  protection  of 
person  and  property  during  the  time  given  him  for  rest  the  same 
as  during  his  i-egular  hours  of  duty  ;  and  although  certain  hours  are 
allotted  to  him  for  ordinary  duty,  he  must  at  all  times  be  ready  to 
act  when  called  upon.  For  services  rendered  in  the  performance  of 
these  duties  each  policeman  is  entitled,  by  the  city  ordinances,  to 
leeeive  pay  from  the  city  treasury  at  the  rate  of  one  thousand  dol- 
lars per  annum,  payable  monthly ;  and  he  is  not  allowed,  but  is 
expressly  forbidden  by  the  ordinances,  to  demand,  accept  or 
leceiye  any  other  compensation,  or  any  present  or  reward,  except  in 
cases  where  he  is  detailed  by  the  chief  of  police  to  render  services 
for  parties  other  than  the  city  of  Hartford  and  citizens  of  the  same, 
when  the  crime  has  been  committed  within  the  limits  of  the  city  ; 
and  in  those  cases  he  is  allowed  to  receive  onlv  such  sums  as  are 
fixed  by  the  board  of  police  commissioners  ;  and  the  sums  received 
lie  is  required  to  pay  over  to  the  secretary  of  that  board. 

There  is  no  provision  in  the  ordinances  of  the  city  or  in  the  rules 
and  regulations  of  tnc  police  commissioners  which,  in  express  terms, 
makes  it  the  duty  of  policemen,  after  a  crime  has  been  committed 
within  the  city  limits,  to  make  inquiry  or  search  for  evidence  or 
information  which  will  lead  to  the  detection  and  conviction  of  the 
criminals.  The  chief  or  captain  of  police  may  however  by  an 
order  or  a  direction  to  the  policemen  for  the  purpose,  require  them 
to  perform  that  service  and  make  it  their  duty  to  perform  it ;  and 
the  doty  arises  by  implication  from  that  provision  in  the  city  ordi- 
nances which  requires  all  policemen  to  render  to  ministers  of  the 
law  all  possible  assistance,  us  well  as  from  other  provisions  and  the 
general  objects  and  purposes  of  the  police  department. 

The  duty  of  inquiring  into  charges  of  crime,  preferred  against 
persons  committed  to  the  station  house  in  the  city,  is  specially 
devolved  upon  the  chief  of  police,  and  in  case  of  his  absence  or  dis- 
ability, upon  the  police  captain  ;  and  when  both  are  absent  or 
under  disability,  upon  the  lieutenant  of  police.  The  chief  is  also 
required  to  receiye  from  any  subordinate  member  of  the  police  force 
and  from  every  other  person  all  complaints  of  violations  of 
any  law  of  the  State  or  ordinances  of  the  city,  and  see  that 
the  same  be  prosecuted  according  to  law ;  cleai'ly  implying 
that  policemen  are  to  inquire  into  cases  of  crime  which  come 
to  their  knowledge,  obtain  such  information  respecting  them 
as  they   can   consistently  with   the  duties,   if    any,  which    are 
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specifically  assigned  to  them,  and  communicate  the  information 
so  obtained  to  the  chief,  so  that  he  may  prosecute  the  guilty 
parties  or  cause  them  to  be  prosecuted  according  to  law.  In  cases 
of  chme  generally,  especially  cases  which  come  to  the  knowledge 
of  any  grand  juror  of  the  town  of  Hartfield,  the  duty  of  making 
the  necessary  inquiry  and  complaint  is  devolved  upon  him  under 
the  General  Statutes ;  and  in  those  cases,  the  grand  juror,  being  a 
minister  of  the  law,  has  the  right  to  call  upon  {lolicemen  to  assist 
him  in  the  performance  of  his  duty;  and  the  policemen,  when 
called  upon,  are  bound  to  render  him  all  possible  assistance. 

But  it  does  not  appear  from  the  report  of  the  commissioners  that 
the  claimants  Bill,  Ennis  and  Ounn  were  called  upon,  either  by  the 
chief,  captain  or  lieutenant  of  police  or  by  any  grand  juror,  to  ren- 
der them,  or  either  of  chem,  assistance  in  obtaining  the  information 
for  which  the  reward  was  offered.  They  entered  upon  the  service 
voluntarily,  and  performed  it  successfully,  at  times  given  them  for 
rest  or  allotted  to  them  for  recreation,  and  when  they  had  a  right, 
if  they  choose,  to  be  '*  off  duty,''  and  consequently  were  under  no 
obligation  to  perform  any  official  duty.  And  they  claim  that  under 
those  circumstances  the  service  they  rendered  was  performed  in 
their  individual  capacity,  not  as  members  of  the  police  force,  and 
that  they  are  therefore  entitled  to  receive  the  reward.  But  the 
€laim  finds  no  support  in  the  ordinances  of  the  city  or  in  the  regu- 
lations of  the  board  of  police  commissioners,  but  is  in  direct  hos 
tility  to  the  letter  and  spirit  of  both.  And  the  claimants  referred 
to  no  authority  in  support  of  the  claim.  There  are  cases  in  which 
it  has  been  held  that  it  was  not  against  public  policy  to  allow  police 
officers  to  receive  rewards  for  information  that  led  to  the  convic- 
tion of  parties  for  crimes  committed  within  the  precincts  of  those 
officers,  because  it  was  no  part  of  the  duty  of  such  officers 
in  those  cases  to  search  for,  and  if  possible  to  obtain  such 
information.  Those  decisions  therefore  are  not  sufficient  to  sus- 
tain the  right  of  the  claimants  to  recover  in  the  present  case,  and 
would  not  be,  if  the  obstacles  created  by  the  ordinances  of  the  city  of 
Hartford  and  the  regulations  of  its  board  of  police  commissioners 
were  removed.  And  no  case  can  be  found — at  least,  I  have  not  been 
able  to  find  any  —  in  which  the  claim  of  a  public  officer  to  receive 
a  row'ard  for  services  rendered  in  the  performance  of  his  official 
dutu>.^  has  received  the  sanction  of  a  court  of  last  resort,  in  this 
country  or  in  England. 
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In  the  case  of  England  v.  Davidson^  1 1  Ad.  &  El.  856,  the  de- 
fendant, whose  mansion  house  had  been  feloniously  entered,  offered, 
by  a  hand-bill,  placard  or  an  advertisement,  a  reward  of  fifty  pounds 
to  whoever  would  give  such  information  as  should  lead  to  the  con- 
viction of  the  felon.  The  plaintiff,  who  was  a  constable  and  po- 
lice ofiBcer  of  the  district  in  which  the  defendant's  house  was 
situated,  obtained  and  gave  such  information  as  led  to  the  convic- 
tion of  the  person  who  committed  the  felony.  The  defendant  paid 
to  the  plaintiff  five  pounds  and  five  shillings,  part  of  the  reward 
offered,  but  refusing  to  pay  the  residue,  was  sued  by  the  plaintiff, 
in  an  action  of  assumpsit,  to  recover  it.  The  defendant  pleaded 
to  the  action  that  the  plaintiff,  at  the  time  the  felony  was  com- 
mitted and  when  he  obtained  the  information  for  which  the  reward 
was  offered,  was  a  constable  and  police  officer  of  the  district  where 
the  felony  was  committed,  and  that  it  was  his  duty  as  such  con- 
stable and  police  officer  to  give  every  information  which  might  load 
to  the  conviction  of  the  felon  without  any  payment  or  reward;  and 
the  plaintiff  demurred  to  the  plea.  Counsel  for  defendant  in 
arguing  the  demurrer  claimed  that  no  consideration  was  shown  on 
the  record  for  the  defendant's  promise  to  pay  the  reward;  that  the 
plaintiff  was  bound  to  do  that  the  doing  of  which  was  stated  as  the 
consideration  —  the  duty  of  a  constable  being  to  do  his  utmost  to 
discover,  pursue  and  apprehend  felons  —  and  that  the  contract  de- 
clared on  was  against  public  policy.  Counsel  for  the  plaintiff  suggested 
that  as  constable  the  plaintiff  was  not  bound  to  procure  evidence. 
The  court,  adopting  apparently  this  suggestion,  overruled  the  de- 
murrer and  gave  judgment  for  the  plaintiff.  Ijord  Denman,  C.  J., 
in  giving  the  opinion  of  the  court,  said  :  ^'I  think  there  may  be 
services  which  the  constable  was  not  bound  to  render,  and  which 
he  may  therefore  make  the  ground  of  a  contract.  We  should  not 
hold  a  contract  to  be  against  public  policy  unless  the  grounds  of 
80  deciding  were  very  clear; "  and  Littledale,  Pattesox  and 
Coleridge,  JJ.,  who  sat  with  the  chief  justice  in  the  case,  con- 
cnrred  in  this  opinion. 

In  the  case  of  Ciiy  Bank  v.  Bangs,  2  Edw.  Ch.  94,  the  banking 
house  of  the  plaintiffs  in  the  city  of  New  York  having  been  entered 
and  a  large  sum  of  money  stolen  thei*efrom,  a  reward  was  offered 
for  the  apprehension  of  the  thief  and  the  recovery  of  the  stolen 
money.  The  sheriff  of  the  county,  his  son  and  a  third  person,  who 
were  public  oflSoers  attached  to  the  police  department,  acting  upon 
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information  given  them  by  defendant  Bangs,  found  the  stolen 
money  and  apprehended  the  thief.  The  defendant  Bangs  claimed 
the  reward  on  the  ground  that  he  had  given  the  information  that 
led  to  the  discovery  of  the  thief  and  money,  and  the  officers  claimed 
it  on  the  ground  that  they  had  found  the  money  and  restored  it  to 
the  plaintiffs  and  had  apprehended  the  thief.  The  court  held  that 
Bangs  was  entitled  to  the  reward;  but  in  giving  the  reasons  for  the 
decision,  the  vice  chancellor  referred  to  the  claim  of  the  officers 
and  made  the  following  observations  upon  it:  *'  Their  "  (the  officers) 
*'  general  duties  as  such,  are  to  arrest  persons  chargeable  with  of- 
fenses of  a  criminal  nature  and  to  bring  them  before  a  magistrate 
for  examination.  They  are  also  to  searcli  for  stolen  property,  and 
when  discovered  to  take  possession  thereof,  with  a  view  to  its  being 
restored  to  the  rightful  owner.  For  their  services  in  the  discharge 
of  such  duties  they  are  entitled  to  a  stated  compensation  or  to  cer- 
tain fees  allowed  by  law.  It  has  been  contended  that  public  officers 
ought  not  to  be  permitted  to  receive  gratuitous  rewards  because 
they  are  bound  to  a  prompt  and  vigilant  discharge  of  their  duties 
without  the  hope  or  expectation  of  being  thus  compensated;  the 
policy  of  the  law, which  has  in  view  the  safety  of  the  community,  is 
said  to  be  against  it;  and  self-interest,  if  they  are  allowed  to  par- 
ticipate in  rewards  as  a  remuneration  for  services,  will  cause  them 
to  be  indifferent  and  even  remiss,  until  prompted  by  what  they 
themselves  may  deem  a  sufficiently  liberal  offer;  so  that  no  active 
exertion  will  be  made  to  arrest  felons  or  to  recover  stolen  property 
without  an  incentive  of  this  sort  There  is  considerable  force  in 
this  argument;  and  some  illustrations  have  been  given  which  show 
how  the  practice  of  allowing  public  officers  to  participate  in  rewards 
may  lead  to  abuse.  Still  I  am  not  prepared  to  say  they  should  be 
entirely  excluded.  Rewards  are  offered  only  when  it  is  supposed 
the  ordinary  means  of  discovery  and  detection  would  prove  ineffect- 
ual. They  are  voluntary  offerings,  and  adapted  to  what  the  party 
making  the  offer  deem  to  be  the  necessity  and  urgency  of  the  oc- 
casion. The  object  is  to  awaken  public  attention  to  the  subject, 
excite  vigilance  and  call  forth  extraordinary  individual  efforts  for 
the  accomplishment  of  the  end  proposed  to  be  gained.  All  who 
choose  to  engage  in  it  are  at  liberty  to  do  so;  and  he  who  succeeds 
becomes  entitled  to  the  reward  upon  the  ground  of  his  superior 
vigilance  or  sagacity,  or  his  having  used  greater  exertions  or  en- 
countered dangers  which  others  were  disinclined  or  not  in  a  situa- 
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tion  to  hazard*  When  therefore  we  view  the  object  of  rewards,  of<- 
fered  thas  publicly,  in  their  true  light,  a  participation  in  their 
benefits  or  in  the  receipt  of  them  cannot  be  considered  wholly  in- 
(X)mpatible  with  the  duties  of  public  officers  or  against  the  policy 
of  the  law." 

In  the  case  of  Smiih  y.  Whildin^  10  Penn.  St  39,  the  court, 
after  stating  it  to  be  the  duty  of  constables  to  pursue,  search  for 
«Dd  arrest  offenders  against  whom  criminal  process  is  put  into  their 
hands,  obseryes  that  **  there  are  things  which  a  constable  is  not  officii 
4dly  bound  to  do,  such  as  to  procure  evidence  and  the  like,  and  for 
this  perhaps  he  may  be  allowed  to  contract/'  But  the  court  adds: 
"And  this  is  the  full  extent  of  the  principle  in  the  case  cited  from 
11  Ad.  &  £1.  856.  But  it  has  been  held  that  even  a  sailor  cannot 
recover  for  extra  work  in  managing  the  ship  in  peril,  the  sailor 
being  bound  to  do  his  utmost,  independently  of  any  fresh  contract. 
SiiU$  V.  Mjfrtck,  2  Camp.  317,  and  the  cases  there  cited.  It  would 
open  the  door  to  profligacy,  chicanery  and  corruption,  if  the  officers 
appointed  to  carry  out  the  criminal  law  were  permitted  to  stipulate 
by  private  contract;  it  would  also  open  a  door  to  the  escape  of  of- 
fenders by  culpable  supineness  and  indifference  on  the  part  of  those 
ofBoers,  and  compel  the  injured  persons  to  take  upon  themselves 
the  burden  of  public  prosecutions.  It  ought  not  to  be  permitted. 
Constables  must  do  their  utmost  to  discover,  pursue  and  arrest  of- 
fenders within  their  township,  district  or  jurisdiction,  without  other 
fee  or  reward  than  that  given  by  the  law  itself. '^ 

In  Smith  V.  Moore,  1  Man.  Gr.  &  Scott,  438,  which  was  an  action 
of  assumpeit  to  recover  a  reward  of  twenty  pounds  publicly  offered 
by  the  defendants  to  any  person  who  would  give  such  information 
as  should  lead  to  the  apprehension  and  conviction  of  the  party  or 
parties  who  had  broken  into,  robbed  and  set  fire  to  the  defendants' 
premises,  the  plaintiff,  who  had  been  a  constable  belonging  to  the 
police  force  of  the  county  in  which  the  premises  were  situated,  but 
who  was  under  a  temporary  suspension  from  his  office,  suspecting 
a  man  named  Bridges  to  have  been  concerned  in  the  robbery,  ap- 
prehended him,  and  thereupon  he  volunteered  to  make  some  dis- 
closures relative  to  the  affair  if  something  were  given  him  to  eat 
and  drink.  Meeting  with  a  sub-inspector  of  the  police  force,  the 
plaintiff  communicated  to  him  what  Bridges  had  proposed.  The 
sab-inspector  thereupon  went  with  the  plaintiff  and  Bridges  to  a 
neighboring  public  house,  where  the  latter  having  been  provided 
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with  refreshmeiifcy  made  a  voluntary  confession  as  to  the  share  he 
had  had  in  the  perpetration  of  the  crime,  which  resulted  in  hia 
oonviction.  The  jary,  under  the  mstmctions  of  the  court;,  returned  a 
Terdict  in  faror  of  the  plamtifF  for  the  amount  of  the  reward  and 
a  rule  for  a  new  trial  was  refused. 

In  NeviUe  y.  Kelly,  12  Com.  Bench  (N.  S.)  740,  the  defendant 
had  caused  to  he  published  an  adrertisement  stating  that  certain 
property  had  been  stolen  by  a  boy  aged  fourteen  years,  a  descrip- 
tion of  whom  was  therein  given,  and  offering  a  reward  of  ten 
pounds  to  whoever  would  give  such  information  as  would  lead  to  a 
recovery  of  the  property  and  the  apprehension  of  the  thief.  The 
plamtiffs,  who  were  policemen  of  a  certain  district,  before  the  ad- 
vertisement was  published  apprehended  the  boy  in  that  district, 
having  in  his  possession  the  stolen  property,  and  upon  information 
given  by  the  plaintiffs,  he  was  subsequently  convicted  of  the  theft 
and  the  property  was  recovered  by  the  defendant.  The  plaintiffs 
thereupon  demanded  payment  of  the  reward  of  the  defendant,  and 
upon  the  tatter's  refusal  to  pay  it  sued  him  in  an  action  of  assump- 
sit for  its  recovery.  The  defendant  pleaded,  first,  that  he  did  not 
promise  as  alleged  m  the  plaintiff's  declaration;  second,  a  denial 
that  the  plaintiffs  gave  such  information  as  led  to  the  recovery  of 
the  property  and  the  apprehension  of  the  thief;  third,  that  before 
the  advertisement  offenng  the  rewaixl  sued  for  was  published  the 
plaintiffs  apprehended  the  boy  who  stole  the  property  and  kept 
him  in  custody  until  after  the  publication  of  the  advertisement; 
and  that  although  the  plaintiffs  were  informed,  before  thepublica^ 
tion  that  the  boy  had  absconded  with  the  property  from  the  service 
of  the  defendant,  and  knew  where  the  defendant  was  to  be  found, 
they  neglected,  contrary  to  their  duty,  to  inform  him  of  such  ap* 
prehension,  and  the  defendant  in  ignorance  of  the  apprehension 
published  the  advertisement.  The  plaintiffs  replied  to  the  third 
plea,  that  before  and  at  the  time  of  the  apprehension  of  the  boy 
they  were  policemen  ot  a  certain  district  named,  and  that  they  ap- 
prehended the  boy  within  that  district  in  pursuance  of  their  duty  aa 
such  policemen,  informed  the  chief  superintendent  of  the  police  of 
what  they  had  done,  and  of  all  the  circumstances  which  had  come 
to  their  knowledge  concerning  the  theft,  within  a  reasonable  time; 
that  the  superintendent  of  police,  in  consequence  thereof  and  at 
their  request,  informed  the  defendant  within  a  I'easonable  time  and 
after  the  publication  of  the  advertisement,  that  the  boy  had  been 
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apprehended  by  the  plaintiffs;  that  such  information  could  not  rea- 
•onably  have  been  given  by  the  plaintiffs  to  the  said  superintend- 
ent before  it  was  given,  and  could  not  reasonably  have  been 
given  to  or  received  by  the  defendant  before  it  was  given  and 
received,  or  before  the  publication  of  the  advertisement ;  that 
according  to  the  rules  of  the  police  department  it  was  the  duty  ot 
the  plaintiffs,  as  policemen,  to  inform  the  said  superintendent  of 
the  apprehension  of  the  boy,  and  that  it  would  have  been  contrary 
to  their  duty  and  a  disobedience  of  those  rules  if  they  had  infoimed 
the  defendant  thereof  except  through  and  by  the  said  superin- 
tendent, and  that  it  was  the  duty  of  said  sui>erintendent  to  give 
that  information  to  the  defendant ;  and  that  the  plaintiffs  and  said 
superintendent  performed  their  duty  m  the  premises  and  did  not 
act  contrary  thereto.  To  this  replication  the  defendant  demuiTed. 
and  in  supi^ort  of  the  demurrer  he  claimed,  among  other  things, 
that  there  was  no  consideration  to  support  tlie  promise  to  pay  the 
reward.  But  he  did  not  rest  this  claim  upon  the  ground  that  it  was 
against  public  policy  to  allow  a  police  officer  to  contract  or  sue  for  a 
reward,  but  solely  upon  the  ground  that  the  plaintiffs  did  nothing  in 
consequence  of  the  advertisement  of  the  defendant,  as  the  thief  was 
already  in  custody.  The  court  overruled  the  demurrer,  but  the  issue 
of  fact  was  not  tried,  as  the  defendant  had  become  insolvent. 

In  the  case  of  Bent  v.  Wakpfield  £  Baninlei/  Union  Bank,  L.  R., 
4  C.  P.  Div.  1,  one  Glover,  a  shoddy  and  mungo  dealer,  absconded 
from  the  place  where  he  carried  on  his  business,  after  committing 
Tarious  forgeries  on  several  manufacturing  firms,  and  the  defend- 
ants, by  a  published  hand-bill,  offered  a  reward  of  two  hundred 
pounds  to  any  peraon  or  persons  giving  such  information  to  either 
of  two  supenntendents  of  police  named  as  would  lead  to  his  appre- 
hension. A  few  days  after  the  publication  of  the  handbill  Glover 
pn»ented  himself  at  a  i^olice  office  and  inquired  for  the  plaintiff, 
who  was  the  chief  constable  of  the  place  where  the  police  office  was 
situated,  and  on  the  appearance  of  that  officer,  said  to  him : 
*'  You  hold  a  wamuit  for  me ;  I  am  wanted  for  forgery."  The 
plaintiff  asked  his  name  and  who  he  was.  and  he  replied  :  "  You 
know  already  and  hold  the  warrant."  After  some  further  con  ver- 
sa* ion  the  plaintiff  searched  the  police  gazete  and  finding  the  name 
*•  William  Glover,  wanted  for  forgery,"  got  him  to  take  off  his  hat 
and  satisfied  himself  that  he  was  the  man  that  was  wanted.  He 
then  telegraphed  to  one  of  the  superintendents  mentioned  in  the 
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defendants'  handbill,  asking  him  if  he  held  a  warrant  for  tbe 
apprehension  of  Glover  for  forgery,  and  received  a  telegram  in 
reply  that  he  still  held  such  a  warrant  and  should  like  to  havB 
Clover  apprehended.  And  upon  that  the  plaintiff  apprehended 
him,  and  he  was  ultimately  convicted.  The  plaintiff  afterward 
brought  an  action  against  the  defendant  to  recover  the  reward. 
Upon  the  trial  of  the  action  the  defendant  set  up  two  defenses ; 
jSrst,  that  Glover  himself,  and  not  the  plaintiff,  had  given  the  infor- 
mation for  which  the  rewai*d  was  offered  ;  second,  that  on  grounds  of 
public  policy  the  plaintiff  was  not  entitled  to  recover  the  reward. 
The  first  defense  was  sustained  by  the  court.  But  in  respect  to  the 
second  defense  the  judge  who  tried  the  cause  said  .  ''On  the  ques- 
tion of  public  policy  I  am  bound  by  the  case  of  Eiigland  v.  David- 
soHy  so  far  as  the  judgment  in  that  case  extends,  and  althongh 
there  may  be  some  distinction  as  to  this  point  between  that  case 
and  the  present,  yet  m  deciding  a  case  on  the  ground  of  public 
policy,  the  decision  should  be  based  on  some  broad  principle  and 
one  capable  of  general  application.  1  am  unable  to  see  any  general 
principle  other  than  that  argued  in  Efigland  v.  Davidson,  namely, 
that  a  constable  is  bound  by  his  duty,  the  duty  of  his  office,  to  seek 
for  criminals  and  to  use  his  utmost  efforts  to  bring  them  to  justice. 
There  are  strong  arguments  of  expediency,  touching  the  adminis- 
tration of  justice  and  the  interest  of  the  State,  why  constables 
should  not  be  allowed  to  receive  rewards.  The  expectation  of 
rewards  would  offer  great  temptation  to  delay  an  active  search,  by 
which  delay  the  criminal  might  escape,  or  in  a  case  like  the 
present,  to  delay  taking  into  custody  a  criminal  who  gives  himself 
up,  so  that  the  constable  might  appear  to  use  exertions  to  procure 
complete  information,  and  for  that  to  claim  the  reward.  There 
would  also  be  a  temptation,  particularly  to  those  constables  in  the 
detective  service,  to  look  to  bribes  or  to  seek  promises  of  reward 
from  persons  anxious  to  recover  their  property,  and  unless  such 
were  offered  to  be  inert  m  their  efforts.  But  although  the  judg- 
ment in  Englafid  v.  Davidson  does  not  enter  upon  those  questions, 
I  must  assume  that  they  were  present  to  the  minds  of  the  judges 
who  decided  that  case.  Whatever  my  own  opinion  may  be,  it  seems 
to  me  that  1  cannot,  without  oversubtle  refinement,  apply  to  this 
case  any  general  principle  of  public  policy  which  is  not  involved  m 
that  case,  and  that  the  decision,  if  it  is  to  be  reviewed,  must  be 
reviewed  in  a  court  of  appeal." 
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In  looking  at  the  case  of  Ciiy  Bank  v.  Bangs,  one  of  the  cases 
to  which  I  have  referred,  it  will  be  noticed  that  the  observations  of 
the  yice-chancellor  in  the  course  of  his  opinion,  so  far  as  they  ap- 
pear to  be  favorable  to  the  right  of  the  claimants  to  recover  in  the 
present  case,  were  made  upon  the  strength  of  a  decision  of  the 
Supreme  Court  of  the  State  of  New  York  in  the  case  of  Hatch  v. 
Mann,  9  Wend.  262,  in  which  it  was  held  that  an  officer  whose 
daty  it  was  to  serve  process  might  recover  compensation  over  and 
above  the  feea  allowed  by  law,  when  on  a  promise  of  a  reward,  he 
Qses  extraordinary  efforts  beyond  those  which  an  officer  is  strictly 
bound  to  make  or  which  could  legally  be  required  of  him.  But 
that  decision,  having  been  reversed  by  the  court  for  the  correction 
of  errors,  as  appears  from  the  report  in  15  Wend.  44,  the  force  of 
the  observations  of  the  learned  vice-chancellor  is  greatly  weakened, 
if  not  totally  destroyed. 

In  the  case  of  England  v.  Davidson  the  court  did  not  intend  to 
abrogate  or  impair  the  just  and  wholesome  rule  already  stated, 
that  a  public  officer  whose  compensation  is  fixed  or  whose  fees  are 
prescribed  by  law,  cannot  legally  contract  for  or  demand  a  larger 
compensation  or  higher  fees,  in  the  form  of  a  reward  or  in  any 
other  form,  for  services  rendered  in  the  line  or  scope  of  his  official 
duties.  And  I  cannot  presume  that  the  learned  judge  who  pre- 
sided at  the  trial  of  Bent  v.  Wakefield  <&  Barnsley  Union  Bank, 
and  whose  opinion  was  controlled  by  the  decision  in  England  v. 
Davidson,  had  any  such  intention.  The  courts,  in  both  cases,  not- 
vithstanding  the  expressions  used  in  that  opinion,  intended  to  go 
no  further  than  to  hold  that  a  police  constable  or  other  police 
officer,  though  bound  to  seai'ch  for  and  arrest  offenders  against 
whom  criminal  process  is  put  into  his  hands,  and  to  do  with  the 
offenders  when  arrested  what  the  process  commands,  is  not  bound 
to  search  for  and  procure  evidence  or  information  which  will  lead 
to  their  conviction  of  the  offenses,  which  they  are  charged.  These 
cases  therefore  cannot,  nor  can  the  other  English  cases  referred 
to,  be  made  the  basis  of  a  judgment  in  favor  of  the  claimants  for 
the  reward  sought  to  be  recovered  in  the  present  case.  But  the 
claimants  must  recover,  if  at  all,  upon  the  ground  that  in  obtaining 
and  giving  the  information  for  which  the  reward  was  offered,  they 
acted  as  private  individuals  and  not  within  the  line  or  scope  of 
policemen's  duty;  and  that  they  have  the  same  right  to  demand 
and  recover  the  reward  as  private  individuals  would  have  had  for 
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rendering  the  same  service.  They  cannot  however  maintain  their 
right  to  recover  apon  that  ground.  For  although  they  piTformed 
the  service  for  which  the  reward  was  ofFered  at  times  given  them 
for  rest  or  recreation,  they  were  nevertheless  policemen  of  the  city, 
and  as  such  were  drawing  pay  from  the  city  treasury,  for  the  whole 
time,  at  the  rate  of  one  thousand  dollars  per  annum.  They  were 
not  bound  to  perform  the  service  during  those  times,  because  they 
were  excused  from  the  performance  of  any  official  duty  on  all  such 
occasions  unless  thereto  required  by  the  chief  of  police;  but  the 
aervioe  performed  was  in  the  line  of  policemen's  duty,  and  having 
volunteered  to  perform  it,  they  cannot  be  jjermitted  to  say  that 
they  did  so  as  private  individuals,  but  must  be  deemed  to  have 
acted  as  policemen  of  the  city  in  assisting  the  ministers  of  the  law 
upon  whom  the  duty  specially  devolved.  But  if  the  service  has 
not  been  in  the  line  or  scope  of  policemen's  duty,  the  claimants 
would  have  had  no  right,  but  were  forbidden  by  the  city  ordinances, 
to  contract  for  or  undertake  its  performance  for  pay,  hire,  reward, 
or  compensation  of  any  kind  whatsoever,  or  to  demand,  accept  or 
receive  any  compensation  or  reward  for  the  service  when  rendered. 
Under  these  circumstances,  it  would  be  manifestly  against  public 
policy  as  well  as  in  violation  of  the  oi*dinances  of  the  city,  to  allow 
them  to  receive  the  reward. 

These  views,  so  far  as  they  relate  to  the  question  of  public  policy, 
are  fully  sustained  by  the  decision  of  the  Supreme  Judicial  Court 
of  Massachusetts  in  the  Ciise  of  Dnviea  v.  Iiurn»y  5  Allen,  340. 
That  was  an  action  to  ]*ecovcr  a  reward  offered  by  tlic  defendants, 
who  were  the  owncra  of  a  line  of  steamships  plying  between  a 
European  port  and  r>oston.  for  information  of  goods  smuggled  or 
intended  to  be  smuggled  therefrom.  One  of  the  shi})8.  called  the 
Canada,  arrived,  soon  after  the  reward  was  offei'ed,  at  her  wharf  in 
East  Boston,  in  the  night  time.  'i*hc  i)laintiff,  who  Wiis  a  day  in- 
sixjctor  duly  appointed  under  the  laws  of  the  United  States  regu- 
lating such  officera,  wiis  not  assigned  to  this  ship  at  that  time  (four 
other  inspectors  having  been  so  assigned,  which  Wiis  the  comple- 
ment required),  but  was  iis  a  day  inspector  to  another  vessel.  It 
was  no  i)art  of  the  ordiu.iry  duty  of  a  day  insi)ector  at  that  time  to 
take  charge  of  vessels  in  the  night  time  or  to  give  information  of 
smuggling  to  the  agents  or  officers  of  the  defendant's  slii|is.  The 
planitiff  went  on  board  of  the  (  amula  upon  her  arrival  and  his  at- 
tention was  attracted  by  the  conduct  of  three  of  the  |)2iS8enger8 


JANUARY  TERM,  1884  69 

Matter  of  Riuaell. 

whom  he  examined;  and  he  found  concealed  upon  their  persons 
sod  in  their  luggage  a  quantity  of  dutiable  goods  of  the  value  of 
more  than  $400,  which  were  not  entered  on  the  ship's  manifest 
These  goods  were  secured  until  the  next  day,  when  they  were  seiased 
by  the  chief  inspector  assigned  to  the  ship.  In  the  morning  of 
that  day»  and  before  any  legal  process  had  issued  against  the  goods 
or  passengers,  the  plaintiff  gave  information  to  the  defendants' 
agent  of  the  facts  and  informed  him  that  he  should  claim  the  re- 
ward. The  passengers  who  had  concealed  the  goods  were  after- 
ward, on  the  same  day,  arrested;  and  subsequently  they  were  tried 
and  convicted  for  smuggling,  and  the  goods  were  forfeited.  The 
defendants,  refusing  to  pay  the  reward  to  the  plaintiff,  were  sued 
by  the  latter  in  this  action  for  his  recovery.  But  the  court  gave 
judgment  for  the  defendants.  Hoar,  J ,  in  giving  the  reasons  for 
this  decision,  after  expressing  a  doubt  whether  the  facts  brought 
the  case  within  the  offer  of  the  reward,  says*  '^  But  upon  the 
broader  ground  of  public  policy,  the  plaintiff  cannot  maintain  his 
action.  At  the  time  he  found  the  smuggled  goods  he  was  an  otlicer 
of  the  customs  of  the  United  States,  and  although  not  in  discharge 
of  a  specific  duty  assigned  him,  was  acting  in  the  service  of  the 
government  as  a  volunteer,  in  assisting  the  inspectors  who  h»id 
charge  of  the  steamer,  and  upon  whom  the  charge  of  examming 
the  passengers  and  their  baggnge  devolved.  His  only  right  to  be 
present  and  interfere  with  the  passengers  at  all  was  by  virtue  of 
his  oflScial  position.  He  acted  as  a  revenue  officer,  and  so  acting, 
it  was  his  duty  to  detect,  if  possible,  and  expose  any  violation  of 
the  revenue  laws,  without  other  compensation  than  tlut  which  at- 
tached to  his  office.''  The  learned  judge  conchides  by  saying: 
*'It  is  against  public  policy  to  allow  a  man  to  receive  a  reward  for 
doing  his  duty  as  a  public  officer;  and  upon  the  facts  agreed  there 
must  be  judgment  for  the  defendants." 

If  the  law  were  otherwise,  and  especially  if  it  were  as  the  claim-  V 
ants  in  the  present  case  seem  to  suppose,  any  police  officer  of  a 
city,  who,  while  "off  duty,"  should  discover  an  incendiary  setting 
fire  to  a  building,  or  a  burglar  breaking  and  entering  a  dwelling 
house,  or  any  wicked  and  evil  disposed  person  committing  a  felony 
of  any  other  kind  within  the  city  limits,  would  be  entitled  to  de- 
mand and  recover  a  reward,  if  one  had  been  previously  offered  by 
the  city  or  by  individuals,  for  the  apprehension  of  the  felons,  or 
for  information  which  would  lead  to  their  apprehension,  or  to  their 
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detection  and  conviction,  on  complying  with  the  conditions  of  the 
reward,  notwithstanding  the  compensation  paid  to  snch  officer  from 
the  city  treasury  for  the  performance  of  his  official  daties.  And  upon 
the  same  principle  a  policeman  might,  wiliiout  breach  of  official 
duty,  withhold  from  liis  superior  officers  the  information  so  ob- 
tained  because  it  was  obtained  while  he  was  ''  off  duty,"  and  might 
thus  shield  criminals  of  the  worst  description  from  prosecution  and 
punishment.  Such  a  principle  cannot  receive  the  sanction  of  a 
court  of  justice.  A  ix>l  iceman,  who  whether  on  duty  or  off  duty, 
obtains  within  the  territorial  jurisdiction  of  the  police  department 
information  which  will  lead  to  the  conviction  of  perpetrators  of  crime 
therein,  is  bound,  without  other  compensation  or  reward  than  that 
given  by  the.  law,  to  communicate  it  to  the  chief  of  police  or  the 
officer  acting  in  his  position,  in  order  that  the  criminals  may  be 
prosecuted  and  be  made  to  suffer  the  penalties  due  to  their  crimes. 
To  withhold  such  information  would  be  a  flagrant  breach  of  duty 
and  should  subject  the  delinquent  policeman,  if  to  no  greater 
punishment,  to  summary  expulsion  from  office. 

The  conclusion  is,  that  the  contract  upon  which  the  claim  of  the 
said  Bill,  Ennis  and  Ounn  is  founded  was  in  violation  of  the 
ordinances  of  the  city  of  Hartford  and  against  public  policy.  It 
necessarily  follows  that  the  said  claimants  are  not  entitled  to  the 
reward  offered  by  Dr.  Russell,  and  cannot  have  judgment  for  its 
feoovery. 
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PkraSYLVAKIA   OOMPAKT   V.    WhTTLOOK. 

(!IOInd.ie.) 
JRi0^7i0iM0  —  pfWBJmofo  and  fwiu^to  eavM  — fin 

Hie  defenduit  haying  aecidentally  bat  negligently  set  his  own  building  on  flre^ 
tbe  flames  were  carried  hj  the  wind  to  the  plaintiffs  building  and  oon* 
samed  it.    HM,  that  defendant  was  not  liable.    (See  note,  p.  81.) 


AOnON  for  negligent  injury  by  fire.     The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

J.  Brackenridge  and  J.  R,  Carey y  for  appellant. 
71  /.  MerrifiM  and  J.  D.  MeLaren^  tor  appellee. 

NiBLAOK,  J.  Complaint  by  Robert  Whitlock  against  the  Penn- 
gylTania  Company  in  two  paragraphs. 

The  fint  paragraph  charged  that  the  defendant  was  a  railroad 
eerporation,  and  as  such  was,  and  had  been  for  the  five  years  then 
immediately  preceding^  operating,  managing  and  controlling  the 
Pittsburgh,  Fort  Wayne  and  Chicago  railway,  running  through 
the  county  of  Laporte,  together  with  all  the  depots,  station-houses 
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and  other  property  appertaining  to  said  railway ;  that  for  a  long 
time  prior  to  the  9th  day  of  January,  1875,  the  defendant  kep^ 
maintained  and  controlled  a  station-house  on  the  line  of  said  rail- 
way at  the  town  of  Wanatah,  in  said  county  of  Laporte,  for  the 
accommodation  of  passengers  and  for  con?enienoe  in  the  transpor- 
tation of  freight,  using  also  a  part  of  the  same  for  the  ticket  and 
telegraph  oflSoes;  that  said  station-house  was,  during  all  the  time 
named,  under  the  immediate  charge  of  an  agent  and  servant  of 
the  defendant,  who  caused  the  same  to  be  heated  with  a  large 
wood-burning  stove,  the  pipe  of  which  ran  into  a  flue  in  the  build- 
ing which  had  been  so  carelessly,  negligently  and  unskilfully  con- 
structed as  not  to  prevent  the  escape  of  sparks  and  flames  through 
the  sides  thereof,  and  which  was,  and  had  been,  maintained  in 
such  an  unsafe  and  dilapidated  condition  as  to  greatly  endanger 
such  station-house  and  property  adjacent  thereto,  of  all  which  the 
defendant  had  notice;  that  the  defendant,  so  haying  notice  of  the 
unsafe  and  dangerous  condition  of  said  flue,  refused  to  repair  the 
same  ;  that  the  plaintiff  was,  at  the  time  herein  abore  stated,  the 
owner,  and  in  the  actual  occupancy,  of  a  large  two-story  frame 
hotel  building,  in  said  town  of  Wanatah,  of  the  value  of  t6,000, 
and  of  furniture  and  other  personal  property  used  in  said  hotel 
building  of  the  value  of  t2,000;  that  said  hotel  building  was  next 
and  adjacent  to  the  south-west  comer  of  said  station-house,  with 
only  a  small  as  well  as  a  clear  and  unobstructed  space  between  the 
two  buildiiigs;  that  on  said  9th  day  of  January,  1875,  said  station- 
house  caught  fire  from  and  through  the  cracked,  unsafe  and  dilapi- 
dated flue  so  constructed  therein,  as  above  set  forth,  and  wns 
thereby  totally  consumed  ;  that  while  said  station-house  was  burn- 
ing, fire  was  communicated  therefrom  by  the  wind  to  the  hotel 
building,  whereby  said  latter  building,  with  the  furniture  and  other 
personal  property  therein  contained,  was  also  burned  up,  and  wholly 
destroyed,  without  any  fault  or  negligence  on  the  part  of  the 
plaintiff. 

The  second  paragraph  contained  substantially  the  same  facts  as 
the  first,  except  that  it  charged  that  the  defendant's  servants  and 
employees  were  in  the  habit  of  pouring  oil  on  the  kindlings  and 
wood  put  in  the  stove  as  fuel,  thus  making  quickly  hot  and  blazing 
fires,  which  habit  was  fully  known  to  the  defendant,  and  that  on 
the  morning  of  the  said  9th  day  of  January,  1875,  the  defendant, 
by  its  servants  and  employees,  negligently  and  carelessly  made  a 
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quick,  hot  and  blazing  fire  in  the  stove  in  the  station-house  by 
poaring  oil  over  the  kindlings  and  wood  put  therein,  from  which 
fire  sparks  and  flames  escaped  through  the  cracks  in  the  flue  into 
which  the  stove-pipe  entered,  thus  setting  the  station-house  on  fire 
md  burning  it  up,  and  that  while  the  station-house  was  so  burning 
np,  fire  was  blown  by  the  wind  from  the  same  to,  on  and  against 
the  plaintiff's  hotel  buildings,  setting  fire  to  it^  also  in  that  way, 
md  consuming  it  and  the  furniture  and  other  personal  property 
used  therein. 

Demurrers  were  severally  overruled  to  both  paragi*aphs  of  the 
comphunt,  and  issue  being  joined,  the  plaintiff  obtained  a  verdict 
snd  judgment  against  the  defendant  for  $3,000. 

In  the  natural  order  of  objections  made  to  the  proceedings  be- 
low, the  question  of  the  suflSciency  of  the  complaint  is  first  pre- 
sented. It  is  claimed  that  the  facts  averred  in  both  paragraphs  of 
the  complaint  disclosed  only  a  case  of  the  accidental  burning  of  the 
station-house,  and  of  the  accidental  spread  of  fire  to  the  hotel 
building,  from  which  it  must  be  inferred  that  the  negligence 
charged  was  not  the  proximate  cause  of  the  injury  complained  of. 

It  is  not  easy  at  all  times  to  determine  what  are  really  proximate 
and  what  are  only  remote  damages.  That  we  must  so  use  our  own 
as  not  to  injure  another  is  an  ancient  and  axiomatic  rule  of  the 
law,  but  it  is  often  found  to  be  very  diflScult  and  perplexing  to 
make  a  just  and  reasonable  application  of  this  most  excellent  gen- 
eral rule.  There  must  be  some  limit  to  the  extent  of  liability  for 
injuries  even  in  cases  of  the  grossest  and  most  inexcusable  negli- 
gence. In  dose  cases  however  it  is  frequently  very  hard  to  de- 
termine jast  where  the  line  between  liability  and  non-liability  for 
seeming  negligence  ought  to  be  drawn. 

The  damages  for  which  a  party  is,  and  upon  principle  ought  to' 
be  liable,  are  those  which  are  the  natural  or  necessary  consequences 
of  his  wrongful  act.  But  where  some  other  agency  intervenes  and 
extends  the  injurious  effects  of  the  wrongful  act  beyond  the  range 
of  Its  natural  or  necessary  consequences,  and  beyond  what  could 
ordinarily  have  been  anticipated,  the  party  originally  at  fault  is  not 
responsible  for  such  additional  injurious  effects. 

As  incidental  to  the  improvements  of  the  age  in  which  we  live,' 

and  to  the  yast  amount  of  combustible  material  in  daily  use  by  the 

people  of  this  country,  injuries  by  fire  have  been  the  subject  of 

Jiach  judicial  investigation  within  the  past  few  yeara,  and  have  be- 
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come  asabject  about  which  much  has  beeu  recently  said  and  written. 
As  applicable  howeyer  to  the  particular  question  now  before  us, 
the  authorities  are  not  numerous,  and  some  of  the  cases  which 
have  been  brought  to  our  attention  are  not  in  harmony  with  each 
other.  This  want  of  harmony  is  however  mainly  between  the 
older  cases  on  the  one  side,  and  the  more  modem  cases  on  the 
other,  the  tendency  all  the  while  having  been  toward  either  a  non- 
liability or  a  more  restricted  liability,  for  merely  accidental  fires. 

By  the  common  law  of  England,  before  the  enactment  of  any 
statute  on  the  subject,  a  person  in  whose  house  a  fire  originated,which 
afterward  spread  to  his  neighbor's  property  and  destroyed  it,  was 
compelled  to  make  good  his  neighbor's  loss  by  the  fire.  But  by  a 
statute  of  G  Anne,  chap.  31,  amended  and  substantially  re-enacted  by 
another  statute  of  14  Gk^o.  Ill,  chap.  78,  §  86,  it  was  provided  **  That 
no  action,  suit  or  process  whatever  shall  be  had,  maintained  or 
prosecuted  against  any  person  in  whose  house,  chamber,  stable, 
bam  or  other  building,  or  on  whose  estate  any  fire  shall,  after  the 
said  24th  day  of  June  [1774],  accidentally  begin,  nor  shall  any 
recompense  be  made  by  such  person  for  any  damage  suffered 
thereby;  any  law,  usage,  or  custom,  to  the  contrary  notwithstand- 
ing." 

Blackstone,  in  his  Commentaries,  after  referring  to  an  ancient 
common  law  doctrine  on  the  subject  of  accidental  fires,  says:  ^  But 
now  the  common  law  is,  in  the  former  case,  altered  by  statute  C 
Anne,  chap.  3  [31],  which  ordains  that  no  action  shall  be  maintained 
against  any,  in  whose  house  or  chamber  any  fire  shall  accidentally 
begin;  for  their  own  loss  is  sufficient  punishment  for  their  own  or 
their  servants'  carelessness."     1  Cooley's  Bl.  Com.  431. 

In  the  case  of  Lansing  v.  Sione,  37  Barb.  15,  it  was  held  that  the 
common  law  of  England  on  the  subject  of  accidental  fires,  as  modi- 
fied by  the  statutes  of  6  Anne  and  14  Geo  III,  supra^  had  become 
the  common  law  of  the  State  of  New  York,  and,  quoting  Black- 
stone  as  above  approvingly,  further  held  that  where  a  man's  house 
or  othei  building  takes  fire,  even  by  his  own  or  his  servants'  negli- 
gence, and  the  Ore  spreads  to  and  consumes  his  neighbor's  property, 
he  cannot  be  made  liable  for  the  latter's  loss,  upon  the  theory  that 
the  interest  which  a  man  has  in  preserving  his  own  property  ought 
to  be  considered  a  sufficient  guarantee,  as  it  is  in  fact  the  only  one 
his  neighbors  have  against  his  and  his  servants'  negligence. 

The  case  of  Ryan  v.  New  York  C.  R   Co.,  35  N.  Y.  210,  wa«  a 
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more  recent  New  York  case.  The  facts  upon  which  that  case 
rested  were  bneflyt  that  the  railroad  company,  either  by  the  care- 
lesBoeBS  of  its  servants,  or  through  the  bad  condition  of  one  of  its 
locomotives,  set  fire  to  one  of  its  own  woodsheds  in  the  city  of 
Syracuse,  which  sheltered  and  contained  a  lai'ge  quantity  of  wood. 
The  plaintiffs  house^  standing  at  a  distance  of  about  one  hundred 
and  thirty  feet  from  the  shed,  took  fire  from  the  sparks  and  heat 
thrown  out  by  the  burning  shed*  and  wood,  and  was  thus  entirely 
consumed.  A  considerable  number  of  other  houses  and  buildings 
were  burned  and  destroyed  by  the  spreading  of  the  same  fire. 
Upon  proof  of  these  facts  the  Circuit  Court  nonsuited  the  plaint- 
iffs and  the  judgment  was  affirmed  at  the  General  Term  of  the 
Supreme  Court  of  the  proper  district  The  cause  was  then  taken 
to  the  Court  of  Appeals,  where  the  judgment  was  again  affirmed 
by  the  unanimous,  as  well  as  exhaustive  opinion  of  that  court.  The 
statutes  of  6  Anne  and  14  Geo.  Ill,  supra^  were  not  referred  to  or 
relied  u]x>n  in  that  opinion,  but  the  conclusion  reached  was  based 
upon  the  inference  that  the  railroad  company's  negligence  was  only 
the  remote,  and  hence  not  the  proximate  cause  of  the  plaintiff's 
loss. 

Hunt,  J.,  delivering  the  opinion,  and  first  giving  some  illustra- 
tions, said:  '*  So  if  an  engineer  upon  a  steamboat  or  locomotive,  in 
passing  the  house  of  A.,  so  carelessly  manages  its  machinery  that 
the  coals  and  sparks  from  its  fires  f^l  upon  and  consume  the  house 
of  A.,  the  railroad  company  or  the  steamboat  proprietors  are  liable 
to  pay  the  value  of  the  property  thus  destroyed.  Field  v.  i\r.  F. 
ami.  R.,  32  N.  Y.  83d.  Thus  far  the  law  is  settled  and  the  prin- 
ciple  18  apparent.  If  however  the  fire  communicates  from  the 
house  of  A.  to  that  of  B.,  and  that  is  destroyed,  is  the  negligent 
party  liable  for  his  loss?  And  if  it  spreads  thence  to  the  house  of 
C,  and  thence  to  the  house  of  D.,  and  thence  consecutively  through 
the  other  houses,  until  it  reaches  and  consumes  the  house  of  Z.,  is 
the  party  liable  to  pay  the  damages  sustained  by  these  twenty-four 
sufferers?  The  counsel  for  the  plaintiff  does  not  distinctly  claim 
this,  and  I  think  it  would  not  be  seriously  insisted  that  the  sufferers 
could  recover  in  such  case.  Where  then  is  the  principle  upon 
which  A.  recovers  and  Z.  fails?  " 

The  answer  which  then  followed  to  the  inquiry  thus  suggested 
was  that  in  A.'s  case  the  damages  would  be  proximate,  while  in 
the  case  of  Z.  they  would  only  be  remote. 


76  INDIANA, 


PeniifljlTaiila  Compuij  ▼.  Whlilook. 


The  case  of  Pennsylvania  R.  Co.  r.  Kerr,  62  Penn.  St  353;  & 
€.y  1  Am.  Rep.  43  L,  was  an  action  by  Kerr  against  the  company 
for  the  loss  of  his  fornitnre  in  a  hotel  near  the  Pennsylvania  rail- 
road, which  was  destroyed  by  fire  through  the  alleged  negligence 
of  the  company's  servants  in  running  its  locomotive.  The  fire  was 
first  communicated  to  a  warehouse  and  from  that  to  the  hotel. 
The  verdict  and  judgment  were  in  favor  of  the  plaintiff,  but  upon 
an  appeal,  the  Supreme  Court  of  Pennsylvania  held  that  the  dam- 
ages were  too  remote,  and  referring  to,  recognizing  and  approving 
the  distinction  observed  between  proximate  and  remote  damages, 
in  the  case  of  Ryan  v.  Ifeto  Vork  C.  R.  Co.^  fn^pra,  reversed  the 
judgment.  Weeks  on  Damnum  Absque  Injuria,  at  §  118, 
states  the  accepted  doctrine  to  be,  that  where  by  the  negligence  of 
another,  a  building  was  burned,  and  the  fire  spread  to  and  destroyed 
an  adjoining  house,  the  negligence  was  considered  too  remote  to 
give  the  owner  of  the  latter  house  a  remedy  for  his  loss  against  the 
party  by  whose  negligence  the  fire  originated.  He  then  quotes 
from  the  case  of  Morrison  y.  Datris^  20  Penn.  St  171,  as  sustaining 
that  doctrine,  the  following:  ''There  are  often  very  small  faults 
which  are  the  occasion  of  the  most  serious  and  distressing  conse- 
quences. Thus  a  momentary  act  of  carelessness  set  fire  to  a  little 
straw,  and  that  set  fire  to  a  house,  and  by  an  extraordinaiy  concur* 
rcnce  of  vei7  dry  weather  and  high  winds,  with  this  fault,  one- 
third  of  a  city  (Pittsburgh)  was  destroyed.  Would  it  be  right  that 
this  small  act  of  carelessness  should  be  charged  with  the  whole 
value  of  the  property  consumed?''  And  continuing,  says  it  has 
also  been  asked,  ''  should  the  careless  act  of  the  woman  who  orig- 
inated the  great  fire  at  Chicago  make  her  liable  in  damages  for  all 
the  losses  that  resulted  therefrom?" 

Field,  in  his  work  on  the  Law  of  Damages,  at  §  50,  states 
the  doctrine  on  the  subject  of  spreading  fires  in  substantially  the 
same  language  used  by  Weeks,  and  given  as  above. 

Cooley  on  Torts,  at  page  76,  says:  "  How  far  one  may  be  charge- 
able with  the  spread  of  a  fire  negligently  started  by  himself,  is  one 
that  has  attracted  no  little  attention  in  judicial  circles  and  led 
to  some  difference  of  opinion.  In  New  York  it  is  held  that  while 
the  culpable  party  would  bo  liable  to  the  owner  of  an  adjoining 
house  to  which  the  fire  had  spread,  he  would  not  be  liable  to  one 
to  whose  house  the  fire  should  spread  from  the  burning  of  the  first; 
the  court  apparently  being  more  influenced  in  their  decision  by  the 
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fact  that  the  opposite  doctrine  would  subject  to  a  liability  against 
which  no  prudence  could  giuird,  and  to  meet  which  no  private  for- 
tune would  be  adequate,  than  by  a  strict  regard  to  the  logic  of  cause 
and  effect.  In  Pennsylvania  the  same  conclusion  has  been  reached 
and  from  similar  considerations.  But  a  diiferent  view  prevails  in 
England  and  most  of  the  American  States.  The  negligent  fire  is 
regarded  lis  a  unity;  it  reaches  the  last  building  as  a  direct  and 
proximate  result  of  the  original  negligence,  just  as  a  rolling  stone 
pnt  in  motion  down  a  hi.l,  injuring  several  persons  in  succession, 
inflicts  the  last  injury  as  a  proximate  result  of  the  original  force  as 
directly  as  it  does  the  first;  though  if  it  had  been  stopped  on  the 
way  and  started  anew  by  another  |)erson,  a  new  cause  would  have 
thus  intervened  back  of  which  any  subsequent  injury  could  not 
have  been  traced.  Proximity  (»f  caiuse  has  no  necessary  connection 
with  contiguity  of  space  or  nearness  in  time/' 

The  cases  of  liyaa  v.  New  York  Cent.  Ik,  6V>.,  stipra,  and  Penn- 
iyhttnia  Co.  v.  Kerr^  supnt^  are  cited  as  sustaining  the  doctrine 
recognized  in  New  York  and  Pennsylvania  respectively,  but  the 
learned  author  expresses  the  opinion  in  a  note  that  the  weight  of 
these  cases  is  somewhat  diminished  by  the  more  recent  cases  of  Oil 
Creeks  etc..  Jiff.  Co,  v.  Kcujkrun^  74  Penn.  St.  316;  I*ennsyloania 
U.  Co.  V.  Ilui^e,  bO  Penn.  St.  373;  s.  c,  21  Am.  Rep.  100;  Webb  v. 
llmiA^  etc.,  II  6'.*..  4!)  N.  if.  4:ej;  s.  c,  10  Am.  Rep.  38'J;  Pallet t  v. 
Lf*uj^  56  N.  i".  2).),  anJ  Warmer  v.  DcUuoarey  elc.y  It.  Co.,  80  N. 
Y.  •.'!:;  8.  c,  30  Am.  Rep.  60S. 

'i'his  implied  criticism  upon  the  Ryan  and  Kerr  cases  is  not  an 
unjust  one.  Both  of  those  Ciises  have  been  distinguished,  and  had 
assigned  to  them  a  rather  restricted  and  qualified  value  as  prece- 
dents, but  neither  one  has  been  held  to  have  been  wrongly  decided 
njion  the  facts  upon  which  it  especially  rested  by  any  of  the  crises 
above  enumerated,  or  to  have  been  without  'some  support  both  in 
reason  and  injustice. 

The  case  of  Milwaukee,  etc.,  Rij.  Co.  \.  Kellogg,  94  U.  S.  469,  was 
an  action  by  the  btter  agiinst  the  former  for  negligently  setting 
fire  to  its  elevator  standing  on  the  bank  of  the  Mississippi  river  in 
the  ^tate  of  Iowa,  bv  means  of  which  fire  was  communicated  to 
the  plaintiff's  saw-mill  and  lumber,  a  distance  of  five  hundred  and 
tiiirty-eight  feet,  and  such  mill  and  lumber  were  also  destroyed. 
The  Supreme  Court  of  the  United  States  held,  that  upon  the  facts 
as  presenteil  by  the  record,  the  railway  company  was  liable  foi  the 
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damages  sustained  by  Kellogg,  declaring  the  true  rule  to  be  that 
what  is  the  proximate  cause  of  an  injury  is  ordinarily  a  question 
for  the  jury,  and  not  one  either  of  science  or  of  legal  knowledge, 
and  disapproving  the  Ryan  and  Kerr  cases  in  so  far  as  they  might 
be  construed  as  enunciating  a  different  rule. 

The  facts  upon  which  the  case  of  Feai  v.  ToledOyetc^  Ry.  Co., 
59  111.  349;  s.  c,  14  Am.  Rep.  13,  was  based  were  as  follows:  On 
the  Ist  day  of  October,  1867,  a  locomotive  with  a  train  of  freight  cars 
attached,  all  belonging  to  the  defendant,  while  passing  eastwardly 
through  the  village  of  Fairbury,  threw  out  great  quantities  of  un- 
usually large  cinders,  and  by  that  means  set  fire  to  two  buildings 
and  a  lumber  yard.  One  of  the  buildings  thus  set  on  fire  was  a 
warehouse  near  the  track.  The  weather  being  very  dry,  and  the 
wind  blowing  freely  in  that  direction,  the  heat  and  flames  extended 
to  the  house  of  the  plaintiffs,  a  distance  of  about  two  hundred  feet, 
and  destroyed  it  and  most  of  its  contents.  The  evidence  tended  to 
establish  great  negligence  in  permitting  fire  to  escape  from  the  lo- 
comotive. The  defendant  demurred  to  the  evidence,  and  the  Cir- 
cuit Court  held  the  evidence  insufficient  to  sustain  the  action.  The 
Supreme  Court  of  Illinois,  declining  to  follow  the  Ryan  and  Kerr 
cases,  and  asserting  that  they  stood  alone  in  the  narrowness  of  the 
rule  they  prescribe  on  the  subject  of  proximate  damages,  reversed 
the  judgment  upon  the  evidence. 

In  the  case  of  Billman  v.  LidianapohSy  etc.,  Ji.  Co.,  76  Ind.  166; 
s.  c,  40  Am.  Rep.  230,  the  Ryan  and  Kerr  cases  were  also  strongly 
disapproved  by  this  court,  but  they  were  only  incidentally  referred 
to  in  that  case  as  bearing  on  the  general  subject  of  damages  result- 
ing from  negligence,  and  not  because  of  any  close  analogy  between 
them  and  the  case  then  in  hearing.  We  are  consequently  not  irre- 
vocably committed  to  any  particular  construction  of  those  cases  in 
their  application  to  the  class  of  cases  to  which  they  strictly  belong. 

In  the  Kerr  case,  the  court,  speaking  through  its  chief  justice, 
remarked  that  there  may  be  cases  in  which  the  causes  of  disaster, 
though  seemingly  removed  from  the  original  cause,  are  still  incapa- 
ble of  distinct  separation  from  it;  and  where  the  maxim  causa 
proxima,  nan  remota,  spectaiur,  is  not  controlled  by  either  time  or 
distance,  but  by  the  succession  of  events,  and  in  that  respect  at 
least,  that  case  is  in  harmony  with  the  great  weight  of  authority. 
See  also  the  cases  of  Oagg  v.  Vetter,  41  Ind.  228;  s.  c,  13  Am. 
Rep.  322;  Louisville,  etc,  Ry.  Co.  v.  Kritminy,  87  Ind.  351;  Perrjf 
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V.  S.  P.  R.  Co.,  60  Cal.  578;  BaUbmrey  etc.,  R.Oo.y.  Dorset/ ^  37 
Md.  19;  Baehelder  v.  Heagatiy  18  Me.  32;  Sluart  ▼.  Hawley,  22 
Barb.  619;  Calkins  y.  Barger,  44  id.  424;  Tourlellot  t.  Jiosebrook, 
11  Mete.  460;  Clark  y.  ^oo/,  8  Johna.  421 ;  Barnard  y.  Poor,  21 
Pick.  378;  1  Thomp.  Neg.  p.  147,  §§  1  and  2;  Higgiiis  y.  Dewe^^ 
107  Mass.  404. 

An  examination  of  the  authorities  we  haye  cited,  in  connection 
with  others  toaching  the  subject  under  consideration,  will  make  it 
apparent  that  railroad  companies  haye  generally  been  held  to  a 
stricter  accountability  for  the  negligent  setting  and  the  negligent 
spread  of  fires  than  merely  priyate  parties,  and  most,  if  not  all, 
other  corporations.  The  reason  of  this  is  the  extraordinary  use 
which  such  companies  are  permitted  to  make  of  fire  as  an  agency  in 
the  transaction  of  their  business.  By  their  locomotiyes  and  almost 
endless  succession  of  trains,  they  send  forth  in  all  directions  burn- 
ing, bristling,  breathing,  seething  streams  of  fire,  calculated,  often- 
times, to  inflict  irreparable  injury  upon  the  citizen,  if  not  inexor- 
ably restrained.  These  extraordinary  privileges  involVe  the  neces- 
sity of  yery  great  care  to  prevent  the  setting  or  spread  of  fire  from 
locomotiyea,  and  have  justified  the  courts  in  holding  railroad  com- 
panies  to  a  strict  accountability  for  any  neglect  of  proper  care  in 
that  respect.  Railroad  cases  are  therefore  not  always  safe  prece- 
dents in  cases  of  negligent,  but  not  intentional,  fires  in  dwelling- 
houses,  offices  and  other  similar  places  of  business,  where  the  risk 
of  the  owner  often  is  as  great,  if 'not  greater,  than  any  of  his  neigh- 
bors, and  where  such  unremitting  care  as  is  required  in  the 
management  of  locomotives  cannot  be  reasonably  expected. 

As  applicable  to  all  classes  of  the  spread  of  negligent  but  unin- 
tentional fires,  and  as  deduciblo  from  what  appears  to  us  to  be  the 
decided  weight  of  authority,  we  think  it  may  be  safely  stated,  as  a 
general  rule,  that  where  such  a  fire  as  the  natural,  immediate  and 
proximate  consequence  of  its  negligent  beginning,  extends  to  an 
adjoining  or  an  adjacent  building  and  consumes  it,  the  party 
responsible  for  the  commencement  of  the  fire  must  bear  the  loss, 
bat  where  some  new  and  independent  agency  has  intervened  and 
caused  the  extension  of  the  fire  to  other  buildings,  the  person 
originally  at  fault  cannot  be  held  liable.  Harrison  v.  Berkley ,  1 
Strobh.  525.  Whether  the  negligent  party  can  be  held  accountable 
for  the  burning  of  more  remote  buildings,  and  if  so,  under  what 
circumstances,  are  questions  we  have  not  fully  considered,  and  con- 
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oerning  which  this  case  requires  no  definite  expression  of  an 
opinion. 

We  construe  both  paragraphs  of  the  oomphiint  in  this  case  to 
mean  that  the  appellant's  servants  and  employees  negligently,  but 
nevertheless  accidentally,  set  fire  to  the  station-house  adjacent  to 
the  appellee's  hotel  building,  and  that  while  the  station-house  was 
on  fire  and  being  thereby  consumed,  the  wind  intervened  and  blew 
some  of  the  sparks  and  flames  over  on  to  the  hotel  building,  thus 
communicating  the  fire  also  to  it,  and  causing  it,  with  the  personal 
property  described,  to  be  also  burned  up  and  destroyed. 

As  thus  construed,  neither  paragraph  of  the  complaint  charged, 
either  in  direct  terms  or  in  equivalent  words,  that  the  destruction 
of  the  hotel  building  was  the  natural  as  well  as  the  immediate  and 
proximate  consequence  of  the  burning  of  the  station-house.  On 
the  contrary,  the  fair  inference  from  the  averments  in  both  para- 
graphs was,  that  if  the  wind  had  not  intervened  as  a  new  and 
independent  agency,  the  fire  would  not  have  extended  to  and  con- 
sumed the  hotel  building  and  other  property  connected  with  it. 

The  unexjiecfced  intervention  of  the  wind,  even  when  the  fire  is 
voluntarily  set  u^^n  the  premises  of  the  i)er8on  setting  it,  has  gen- 
erally been  accepted  as  the  intervention  of  a  new  and  independent 
agency,  and  this  inference  from  the  intervening  force  of  the 
wind  ought  we  think  to  have  a  much  stronger  and  more  general 
application  to  cases  of  merely  accidental  or  unintentional  fires.  It 
is  true  that  in  the  case  of  InstfraNce  Co.  v.  Tweedy  7  Wall.  44,  the 
Supreme  Court  of  the  United  States  refused  to  recognize  the  wind, 
which  had  carried  sparks  and  flames  from  one  building  to  another 
in  that  ciise,  as  the  intervening  of  a  new  force  or  power,  but  that 
conclusion  was  rcached  as  the  result  of  the  construction  of  a 
peculiarly  worded  policy  of  insurance,  and  not  as  an  incident  to  any 
qucRtion  of  negligence,  and  cannot  in  c<»n8equence  be  regarded  as  a 
precedent  of  any  gi*eat  value  in  a  case  like  this.  It  is  a  matter,  too, 
worthy  of  observation  that  the  fire  complained  of  in  this  action  did 
not  originate  in  any  defect  in  or  mismanagement  of  any  railroad 
maclnnery,  but  cume  from  a  stove  used  in  an  oflice  for  heating  pur- 
poses only,  and  that  in  that  resj^ect  this  case  stands  upon  a  better 
footing  than  most  of  the  railroad  cases  to  which  we  have  either 
generally  or  specially  referred. 

After  the  most  mature  consideration  of  every  feature  of  the  case 
before  us,  we  feel  constrained  to  hold  that  both  paragraphs  of  the 
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complaint  failed  to  aver  facts  sutiicient  to  justify  the  inference  that 
the  burning  of  the  hotel  bailding  and  other  property  of  the  appellee 
iBBulted  as  a  natural,  immediate  and  proximate  consequence  of  the 
fire  which  caught  in  the  station-house,  and  that  for  that  reason  the 
demurrers  to  both  paragraphs  ought  to  have  been  sustained. 

Although  the  two  cases  are  not  analogous  in  every  respect,  the 
conclusion  reached  is  in  general  harmony  with  our  holding  in  the 
case  of  PUMurghf  sic,  Ry.  Co.  v.  Culver y  60  Ind.  469,  and  other 
cases  resting  upon  it,  Piitsburgh,  etc.,  By.  Co.  v.  Hixon,  79  Ind. 
HI ;  Louisville,  etc.,  Ry.  Co.  v.  Ehlert,  87  Ind.  339. 

The  judgment  is  reversed*  with  costs,  and  the  cause  remanded 
for  further  proceedings. 

ZoLLJLBS,  C.  J.,  having  been  at  one  time  of  counsel  in  this  cause, 
expresses  no  opuuon  and  does  not  take  part  in  the  decision. 

Judgment  reversed. 

NoTB  BT  THS  Bbfobteb.— See  Hoag  ▼.  Lake  Shore,  etc.,  R.  Co,  (85  Penn. 
SL  906),  87  Am.  Rep.  868 ;  LeMgh  VaUey  B.  Co.  v.  MeKeen  (90  Penn.  St  182), 
35  Am.  Rep.  644,  and  note  649;  Johneon  ▼.  Chie€igo,  etc,,  R,  C^.,  81  Mmn.  67; 
Bmdr.  Penn.  R.  Co.,  44  N.  J.  L.  880. 

hkSmattr.  Chieoffo,  R,  LAP,  R.  (7<9.,66  Iowa,  698,  it  was  said  :  "  The  evidence 
diows  that  the  fire  was  communicated  from  the  Libbj  elevator  directly  to  the 
Unkm  elevator  and  the  property  of  plaintiff,  some  seventy  feet  distant  The 
oonrt  instmeted  the  jury  that  the  damages  claimed  in  the  action  were  not 
remote,  and  recovery  might  be  had  therefor.  Tins  instruction  was  excepted 
to.  li  is  nnqaestionably  correct  and  in  accord  with  the  great  vreight  of 
authority.  KeUogg  v.  MU.  d  Si.  P.  Co.,  94  U.  S.  469  ,  T.  P.  d  W.  Ry,  Co.  v. 
Pindar,  68  III.  447 ;  s.  c,  6  Am  Rep.  57  ;  Ins,  Co,  v.  Ttoeed,  7  Wall.  44  ;  P^nt 
▼.  T.  P,  d  W.  Ry,  Co,,  69  111.  849 ;  s.  c,  14  Am.  Hep.  18 ;  Kdhgg  v.  C,  d  N. 
W,R  Cb.,86  Wis.  884;s.c.,7Am.  Rep.  69;^.  T.dS.  F,  R,  Co,  y.  Stanford, 
18  Kans.  854 ;  s.  c,  16  Am.  Rep.  868 ;  Inger^M  v.  8,  d  P.  R.  Co,,  8  Allen,  488 ; 
Perkif  V.  Erie  R.  Co,,  98  Mass.  414  \  D.  L,  d  Weet  Ry,  Co.  v.  Salmon,  89  K. 
J.  Law.  889 ;  s.  c,  88  Am.  Rep.  814 ;  Clemens  v.  R,  Co,,  68  Mo.  866  ;  Poepers 
T,  M,  K.  d  T.  Ry.  Co.,  67  Mo.  715 ;  s.  c,  89  Am.  Rep.  618.'' 

In  R$iper  v.  Niehcie,  81  Hun,  491,  through  A's  negligence  cinders  escaped 
from  the  smoke-stack  of  his  factory,  setting  fire  to  a  building,  the  doors  of 
which  were  locked,  so  that  in  consequence  ot  a  want  of  proper  appliances,  the 
in  extended  to  another  building  some  distance  off.  HM  that,  A  could  not  be 
held  liable  for  the  burning  of  the  last  building. 

Yoh.  L— 11 
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c 

(»lBd.  J90i) 

A  devise  of  the  rente  end  profite  of  lands  to  M.  until  his  Tonn^ceet  child  shell 
become  of  age,  "  upon  the  happening  of  which  event  the  fee-simple  of  said 
lands  shall  then  vest  absolutely  in  said  M.  and  his  heirs,  and  may  by  him  at 
them  be  disposed  of  as  he  or  they  may  Judge  best  for  his  or  their  interest/* 
vests  in  M.  an  estate  in  fee-simple  when  his  youngest  child  reaches  majority. 
there  being  nothing  in  the  context  or  circumstances  plainly  showing  a  dif- 
ferent  intention. 

PARTITION.    The  opinion  states  the  caae. 

A.  0.  Ayers,  E.  A.  Brown  and  B,  C,  BuMrk^  for  appellant. 
0.  W,  Spahr  and  P.  W.  Smithy  for  appellee. 

Elliott,  J.  On  the  12th  daj  of  May,  1856,  Lydia  Latham 
executed  her  last  will,  containing  these  proTisions: 

'*  Item:  I  give,  devise  and  bequeath  to  my  late  husband's  nephew, 
Samuel  B.  Mann,  all  my  personal  estate,  except  my  family  Bible^ 
which  I  give  and  bequeath  to  my  niece,  Martha  Bane. 

"  Item:  I  give  and  bequeath  to  the  said  Samuel  B.  Mann  thd 
rents  and  profits  of  twenty  (20)  acres  of  land  situate,  lying  and 
being  in  Warren  township,  Marion  county,  Indiana,  near  and 
adjoining  to  the  lands  of  Esquire  Shimer,  until  the  youngest  child 
of  the  said  Samuel  B.  Mann  shall  become  of  age,  upon  the  happen- 
ing of  which  event  it  is  my  will  and  pleasure  that  the  fee-simple  of 
said  land  shall  then  vest  absolutely  in  the  said  Samuel  B.  Mann 
and  his  heirs,  and  may  by  him  or  them  be  disposed  of  as  he  or  they 
may  judge  best  for  his  or  their  interest." 

The  Samuel  B.  Mann  named  in  the  will  was  the  nephew  of  the 
testatnx,  and  at  the  time  the  will  was  executed,  had  three  childreii 
living,  Loren,  James  and  Harvey  L.  Mann.  Lydia  Lathan  died 
on  the  13th  day  of  June,  1857,  and  at  the  time  of  her  death  her 
nephew  and  devisee  had  no  other  children  than  those  named.  Of 
these  the  appellee  was  the  youngest.     In  February,  1865,  Samuel 
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B.  and  Loren  Maun  united  in  a  warranty  deed  purporting  to  cou- 
Tey  the  land  to  the  ap{)ellant.  The  apj^ellee  arrived  at  full  age  in 
Aagasty  1873,  and  instituted  this  suit  for  partition,  claiming  an 
uudiTided  one-third  of  the  laikl. 

The  right  of  the  appellee  to  maintain  his  claim  depends  upon 
the  oonstmction  of  the  will  of  Lydia  Lathan.  The  ruling  question 
in  the  case,  shortly  stated,  is  this:  Does  the  will  devise  to  Samuel 
B.  Mann  an  estate  in  fee  vesting  absolutely  when  his  youngest  child 
attains  fall  age,  or  does  it  vest  the  fee  jointly  in  him  and  his 
children  living  at  the  time  of  the  death  of  the  testatrix? 

Where  a  deed  or  a  will  uses  the  word  '*  heirs/'  and  uses  it  in  its 
ordinaiy  legal  signification,  a  fee  is  vested  m  the  first  taker.  This 
is  the  effect  and  force  of  the  rule  in  Shdley^s  case,  1  Co.  88,  and 
that  rule  enters  into  our  law  as  a  rule  of  proi)erty.  Sorden  v.  Oaie- 
wood,  1  Ind.  107;  Doe  v.  Jackmauy  5  Ind.  283;  Sicehff  v.  Redman^  26 
Ind.  261;  MeCtayy.  Lipp^  35  Ind.  IIG;  Andrews  v.  SpurUuj  35  Ind. 
262;  OonxaUs  v.  Barton,  45  Ind.  295,  Maxwell  v.  Raiherslon.  83  Ind. 
339.  If  the  will  under  discussion  is  governed  by  that  rule,  Samuel 
B.  Mann,  the  first  taker,  took  an  estate  in  fee.  Whetlicr  the  will 
is  or  is  not  governed  by  that  rule  depends  upon  the  answer  to  the 
question  whether  there  is  any  thing  in  the  situation  of  the  parties, 
or  in  the  context  of  the  instrument,  plainly  indicating  an  intention 
to  assign  to  the- words  of  limitation  a  meaning  different  from  their 
ordinary  legal  signification. 

There  is  a  material  difference  between  deeds  and  wills,  and  much 
more  liberality  is  exercised  in  the  construction  of  the  latter  instru- 
ments than  in  the  former,  for  where  a  will  is  presented  for  con- 
struction, the  chief  effort  of  the  courts  is  to  discover  and  carry  into 
execution  the  intention  of  its  author,  and  to  this  end  minor  consid- 
erations are  subordinated.  Brooke  v.  Bveits,  33  Tex.  732.  But 
while  this  is  true,  it  also  true,  that  where  words  of  deflnite  legal 
meaning  are  employed,  they  will  bo  assigned  that  meaning,  unless 
the  context  of  the  instrument  makes  it  plain  that  the  testator  em- 
ployed them  in  a  different  sense. 

In  Nelson  v.  Davie,  35  Ind.  474,  the  court  quoted  the  statement; 
of  Chanoellor  Walworth,  made  in  Scfioonmaker  v.  Sheely^  3  Denio> 
485,  that  ''The  word  'children,'  in  its  primary  or  natural  sense,  is 
always  a  word  of  purchase,  and  not  a  word  of  limitation;  and  the 
word  'issne'  is  very  frequently  a  word  of  purchase  also.  But  *  heirs,' 
and  '  heirs  of  the  Ijody,'  arc  in  their  primary  and  natural  sense  words 
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of  limitation,  and  not  of  purchaflc.'"    The  definition  adoptc^l  by 
the  chancellor  is  one  that  has  long  been  recognized  and  accepted 
by  the  courts,  and  the  strictness  with  which  they  have  adhered 
to  this  definition  has  exercised  a  potent  influence  upon  the  disposition 
of  lands  by  deeds  and  wills.     2  Redf.  Wills,  67;  3  Jarman  Wills  (5 
Am.  ed.),  115.     Tlie  word  ''heirs"  written  in  a  deed  or  will  is  one 
of  great  power,  and  its  force  is  not  impaired  by  the  mere  use  of 
negativing  or  restraining  words.     Fearnc  expresses  this  doctrine 
in  very  strong  words,  for  he  declares  that  ''  the  most  positive  direc-' 
tion "  will  not  defeat  the  operation  of  the  rule  in  SJidley^s  case. 
2  Feame  Remainders,  §  453.     It  may  be  that  this  statement  of  the 
law  18  somewhat  too  strong  under  the  doctrine  of  later  cases,  but 
certainly  the  law  is  that  mere  negativing  words  cannot  restrain  or 
impair  the  force  of  the  word  ^'heiis."    3  Jarman  Wills  (5th  Am. 
ed.),  115. 
We  have  no  doubt  that  the  word  '' heirs*'  may  be  construed  to 
»  mean  children,  where  it  is  plain  that  the  testator  employed  it  in  that 
sense.    Ridgewag  v.  Lanphear^  99  Ind.  251;  Hull  v.  Seals,  23  Ind. 
25;  Star  Olass  Co.  v.  Moretfy  108  Mass.  570;  Scoti  v.  Ouernsey,  48 
N.  Y.  106;  Urtch's  Appeal,  86  Penn.  St.  386;  s.  c  ,  27  Am.  Rep. 
707;  King  v.  Beck,  15  Ohio,  559;  Outhrie's  Appeal,  37  Penn.  St 
9;  Jordan  v.  AdamR,  9  0.  B.  (N.  S )  483;  NoHh  v.  Marhn,  6  Smi. 
266.     While  it  is  true  that  the  word  **  heira  "  may  be  explained  to 
mean  children,  it  is  also  true  that  this  meaning  cannot  be  assigned 
to  the  word  unless  it  very  clearly  apj^ears  that  it  was  employed  by 
the  testator  in  that  sense.     The  courts  have  nsed  very  strong  Itiu* 
guage  u)K)n  this  subject.    In  one  case   Lord    ItEDESDALB  said- 
'^The  rule  is,  that  the  technical  words  shall  have  their  legal  efFecc» 
unless,  from  subsequent  inconsistent  words,  it  is  very  clear  that  the 
estator  meant  otherwise.''    Jeeaon  v.   WrigJif,  2  Bligh  (II.  L.  Cas.) 
1,  56.     Stronger  still  is  the  statement  of  Lord  Den  max,  who  said: 
"Technical  woiils,  or  words  of  known  legjil  im[H)rt,  must  have  their 
legal  effect,  even  though  the  testator  uses  inconsistent  words,  unless 
those  inconsistent  words  are  of  such  a  nature  as  to  make  it  x^orfcctly 
clear  that  the  testator  did  not  mean  to  use  the  technical  words  in 
their  proper  sense.''    Doe  v.  UalUm,  5  B.  &  Ad.  G21.     Itedfield 
says:     '^  Conjecture,  doubt,  or  even  equilibrium  of  npimreut  inten- 
tion, will  not  suffice."    2  Redf.  Wills  (2d  ed.)  67;  Oulhne\^  Apfteitl^ 
Mupra ;  Jordan  v.  Adarn^,  supra  ;  Poole  v.  Poole,  3  B.  &  P«  62U; 
DoeUer^s  Appeal,  64  Penn.  St.  9. 
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The  iangnage  employed  by  the  testatrix  in  the  final  clause  of  the 
last  item  of  the  will  is  '*  npon  the  liappening  of  which  OTcnt  it  is 
my  will  and  pleasure  that  the  fee-simple  of  said  land  shall  then  vest 
absolutely  in  the  said  Samuel  B.  Mann  and  his  heirs,  and  may  by 
him  or  thorn  be  disposed  of  as  he  or  they  may  judge  best  for  his  or 
their  interest/' and  this  clause  certainly  does  not  evmre  an  intention 
to  use  the  word  **  heirs  "  as  meaning  children;  so  far  indeed  is  it 
from  doing  this  that  it  does  the  exact  opposite,  for  it  m  terms  vests 
a  fee  in  Mann  and  his  heirs  and  declares  that  he  may  dispose  of  the 
estate,  or  that  his  heirs  may  do  sa  If  we  ascribe  to  this  language 
its  usual  force  and  effect,  we  are  earned  to  the  conclusion  that  the 
testatrix  intended  that  upon  the  happening  of  the  designated 
event  Samael  B.  Mann  should  be  invested  with  an  absolute  power 
of  disposition,  but  that  if  he  died  without  exercising  this  right, 
then  his  heirs  should  be  investod  with  it,  and  this  conclusion  makes 
It  apparent  that  the  word  **  heirs'*  was  employed  in  its  technical 
sense.  Tlie  right  of  disposition  is  first  vested  in  Samuel  B.  Mann, 
and  this  is  in  exact  agreement  with  the  technical  import  of  the 
term  **  heirs,''  as  well  as  with  the  phrase,  **  the  fee-simple  of  said 
land  shall  then  Test  absolutely  in  the  said  Samuel  B.  Mann  and  his 
heirs."  The  language  employed  in  describing  the  power  of  aliena- 
tion does  not  import  a  joint  power,  but  a  several  one;  for  the  dis- 
junctive form  of  the  conjunction  is  used,  and  the  effect  is  to  declare 
that  either  may  dispose  of  the  estate,  postponing  however  the 
rights  of  those  who  may  become  heirs  to  those  of  the  person  first 
named.  As  Mann  could  have  no  heirs  during  his  life,  the  powei 
of  disposition  was  first  and  fully  m  him  as  the  first  taker,  and  in 
his  heirs  only  upon  his  decease,  and  without  any  express  proyision 
to  that  effec.t,  this  would  have  been  the  force  of  the  words  **  fee- 
simple"  as  well  as  of  the  word  ''heirs."  1  Preston  Estates,  71, 
72,73. 

Superadded  words,  which  merely  describe  or  specify  the  incidents 
of  the  estate  created  by  such  a  word  of  limitation  as  ''heirs,"  do 
not  cot  down  the  interest  of  the  devisee.  If  we  regard  as  explana- . 
tory  the  words  which  follow  the  term  "  his  heirs  "  in  the  will  under 
examination,  then  unless  we  wrench  them  from  their  natural 
meaning,  we  must  treat  them  as  more  specifically  describing  the 
duration  of  the  estate  devised,  for  these  words  do  not  detract  from 
the  force  of  the  word  "heirs,"  but  if  that  be  possible,  add  to  its 
loree,  because  they  describe  an  absolute  power  of  alienation,  which 
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18  one  of  the  chief  incidents  of  the  estate  which  the  use  of  the  word 
"  heirs  ^  operates  to  create.  It  may  not  have  been  necessary  to 
describe  a  power  incident  to  the  estate  created,  but  that  an  un- 
necessary thing  was  done  cannot  break  the  force  of  what  the  books 
often  say  is  ''  a  powerful  word."  '*  The  proper  and  technical  mode 
of  limiting  an  estate  m  fecHBimple,"  says  Mr.  Jarman,  ''  is  to  give 
the  property  to  the  devi«see  and  his  heirs  or  to  him,  liis  heir8  and 
assigns  forever."  3  Jarrn.  Wills,  30.  These  words  were  here 
used,  and  as  we  have  seen,  it  is  the  duty  of  the  courts  to  affix  to 
technical  words  their  usual  meaning,  unless  there  is  a  clear  mani- 
festation of  a  purpose  to  use  them  in  a  different  sense,  and  here  the 
explanatory  words,  instead  of  manifesting  such  a  contrary  inten- 
tion, exhibit  an  entirely  different  one,  for  they  particularize  inci- 
dents of  the  veiy  estate  which  the  technical  woixLs  describe  and 
devise. 

It  is  contended  that  the  word  ''or"  should  be  read  as  ''and" 
where  it  occurs  m  the  clauses  regarding  the  disposition  of  the  land 
devised  to  Samuel  B.  Mann  and  his  hen's.  It  is  unquestionably 
trae  that  the  word  '*  or  "  may  often  be  assigned  a  conjunctive  in- 
stead of  a  disjunctive  effect.  1  Redf.  Wills,  471;  1  Jarm.  Wills, 
419.  But  changes  of  this  nature  are  only  made  where  it  is  clcaily 
necessary  to  effectuate  the  intention  of  the  testator,  or  give  meaa- 
ing  and  force  to  the  will.  The  rule  has  long  been  settled  that  the 
word  "or"  will  be  read  "and"  when  it  is  necessary  to  give  effect 
to  the  words  creating  an  estate  of  inheritance,  but  we  know  of  uo 
case  holding  that  the  word  "or"  will  be-  read  "and"  for  the  pur- 
pose of  defeating  the  effect  of  words  accui*ately  and  clearly  devising 
an  estate  of  that  nature.  Jiighi  v.  Daj^y  IG  East,  67;  Ready.  Sitell^ 
2  Atk.  642;  Ilarfuson  v.  BowCy  3  Jones  Eq.  4T8.  The  word 
"heirs  "  is  one  of  dominating  foicc,  and  it  may  sometimes  comi>el 
a  change  of  subordinate  connective  words,  but  connective  wurds 
cannot  be  changed  when  they  arc  in  harmony  with  the  controlling 
provisions  of  the  will;  much  less  can  they  be  changed  when  the 
ruling  words  of  the  instrument  would  be  weakened  or  obscured  by 
the  change.  1  Preston  Estates,  367.  It  is  only  in  clear  cases  that 
courts  ever  venturo  to  make  clianges.  No  word,  great  or  small, 
can  bo  changed,  except,  to  borrow  a  phrase  from  BedAeld,  i]i'ti 
"  the  clearest  certainty."  1  Redf.  Wills,  471;  llulcombe  v.  Lnke^ 
24  N.  J.  L.  686. 

It  IS  no  slight  obstacle  to  the  success  of  the  appellee  that  it  be- 
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comes  neceesary  for  him  to  require  that  the  courts  wrench  the  well- 
known  term  '^  heirs  ''  from  its  legal  meaning,  and  also  change  the 
words  of  the  will  by  substituting  words  not  found  in  it  for  those 
that  are.  The  obstacle  is  all  the  greater,  because  the  explanatory 
words  of  the  instrument  fully  harmonize  with  its  technical  terms, 
and  add  to  their  force,  thus  tending,  with  great  power,  to  show 
that  the  intention  of  the  testator  was  to  devise  just  such  an  estate 
as  the  technical  words  employed  would  do  if  they  stood  alone. 

The  devise  of  the  income  of  the  land  to  Samuel  B.  Mann  until 
his  youngest  child  shall  become  of  ago  is  neither  unintelligible,  nor 
is  it  inconsistent  with  the  theory  that  the  testatrix  intended  that  he 
should  take  a  fee  upon  thehappeningof  that  event,  nor  does  it  even 
make  an  unreasonable  testamentary  disposi  tion  of  thi;  land.  It  is  per-, 
fectly  reasonable  to  presume  what,  in  truth,  the  language  plainly  im- 
ports, that  the  testatrix  meant  to  deprive  him  of  the  power  of  dispos* 
ingof  the.  property  £o  long  as  his  children  were  unable  to  make  their 
way  in  the  world,  ao  that  he  should  have  means  of  supporting 
them  that  he  could  not  fritter  away  or  lose  by  speculation  or  mis^ 
management.    It  may  well  be  that  she  meant  that  as  long  as  his 
children  were  not.of  age  the  power  of  disposition  should  be  fettered, 
and  that  as  soon  as  they  attained  f  iiU  age  he  should  have  complete 
poller  over  the  property  to  do  with  it  as  he  chose.    Such  a  scheme 
of  testamentary  disposition  is  quite  intelligible  and  perfectly  rear 
Bonable,  and  in  this  instance  entirely .  consistent  with  the  whole 
fiame  and  tenor  of  the  will.     More  apt  technical  words  to  vest  an 
estate,  ripening  into  an  absolute  and  unconditional  fee  upon  the 
happening  of  a  prescribed  condition,  coiild  not  have  been  chosen; 
than  those  adopted,  and  these  words  are  in  harmony  with  the  gen- 
eral scheme  evidenced  by  the  whole  tenor  of  the  instrument  by 
which  the  testatrix  declared  her  intention  regai*ding  the  disposition 
of  herland. 

The  only  persons  designated  as  devisees,  direct  or  remote,  are 
Samuel  B.  Mann  and  his  heirs.  There  is  not  a  word  expressive  of 
an  intention  to  give  to  him  and  to  his  children.  The  youngest 
child  is  not  mentioned  as  a  devisee,  nor  is  any  child;  the  reference 
to  the  youngest  child  is  simply  for  the  purpose  of  confining  the 
conditional  devise  to  a  fixed  time,  namely,  the  time  when  that 
chiid  attains  full  age.  It  is  only  in  this  connection  that  the  word 
"child  ^'  ia  used ;  it  is  not  used  as  descriptive  of  the  object  of  the 
testatrix's  bounty ;  it  is  simply  used  as  marking  the  time  when 'the 
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devisee's  estate  shall  ripen  into  an  absolute  fee-simple.  It  is  de- 
clared that  upon  the  event  of  the  youngest  child's  attaining  full 
age,  the  fee-simple  of  said  land  shall  then  vest  absolutely  in  said 
Samuel  B.  Mann  and  his  heirs;  but  it  is  not  intimated,  directly  or 
indirectly,  that  it  shall  vest  in  him  and  his  children.  It  would  be 
a  violent  stretch  of  judicial  power  to  thrust  in  devisees  neither 
named  nor  described  in  the  wiU.  Had  the  word  ''  child  "  been  used 
for  any  other  purpose  than  that  of  fixing  the  time  when  the  estate 
should  enlarge  into  a  fee,  there  would  be  much  more  force  in  the 
contention  of  the  appellee,  but  it  was  used  for  that  and  no  other 
purpose. 

It  is  by  no  means  uncommon  to  affix  conditions  to  a  devise,  and 
a  less  estate  may  be  granted  to  continue  until  the  happening  of  a 
prescribed  event,  then  to  enlarge  into  an  absolute  fee.  This  is  what 
the  will  now  before  us  does.  In  the  present  case  both  the  particu- 
lar estate  and  the  remainder  are  in  Samuel  B.  Mann,  and  the  only 
doubt  is  whether  the  estate  can  be  said  to  have  ever  been  a  defeasi- 
ble one.  Barasion^s  case,  3  Ooke,  19;  OoodfUle  v.  Whiiby,  1  Burr. 
328  ;  Doe  v.  Lea,  3  T.  R.  41 ;  Doe  y.  Ewari,  7  Ad.  ft  EIL  636 ; 
Roome  v.  PhiUips,  24  N.  Y.  463  ;  Phippe  v.  Ackers,  9  CL  ft  F. 
583;  Edwards  v.  Hammond,  3  Lev.  132. 

It  is  the  theory  of  the  law  that  the  particular  estate  and  the 
remainder  form  one  united  estate,  and  that  the  whole  estate  issuai 
out  of  the  grantor  at  the  same  time,  and  if  this  be  true,  as  it  un- 
deniably is,  it  would  seem  that  the  fee  vests  at  once  in  the  person 
to  whom  both  the  particular  estate  and  the  remainder  are  devised. 
2  Washb.  R.  P.  (4th  ed.)  582,  596;  4  Kent  Com.  (12th  ed.)  199  ; 
Bratth  Square  Church  v.  Orant,  3  Gray,  142 ;  2  BL  Com.  166. 

We  need  not  however  decide  the  question  whether  the  estate  in 
fee  vested  absolutely  in  Samuel  B.  Mann  at  the  time  of  the  testa- 
trix's death,  for  conceding  that  he  took  only  a  conditional  fee, 
still  as  the  condition  upon  which  the  estate  was  granted  had 
happened,  his  rights  became  absolutely  vested.  If  the  estate  was 
a  conditional  fee,  it  became  absolute  when  the  contingency  arose 
which  destroyed  the  force  of  the  condition.  1  Preston  Estates, 
476.  We  think  that  the  devise  must  be  regarded  as  creating  a  con- 
ditional or  limited  fee,  restricting  the  right  of  alienation  until  the 
youngest  child  of  the  devisee  arnves  at  full  age. 

A  conditional  fee  may  be  created  by  a  will  as  weU  as  by  a  deed, 
and  as  Preston  says,  ''  The  existence  of  the  condition  precludes 
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the  estate  of  that  simplicity  which  is  the  essential  qualitj  of  a 
fee-simple."  1  Preston  Estates,  475,  476.  The  existence  of 
a  condition  subsequent  does  not  however  destroy  the  inheritable 
character  of  the  estate.  In  the  devise  contained  in  the  will  before 
UB,  the  condition  is  one  restraining  the  power  of  alienation  until  a 
definite  and  specified  time.  Conditions  like  the  one  written  in  this 
will  are  effective,  for  they  do  not  unreasonably  restrict  the  power  of 
alienation.  Langdon  v.  Ingram^  28  Ind.  860;  1  Washb.  R  P.,  top 
page  80,  side  54. 

Counsel  for  appellee  assert  that ''  There  is  no  question  that  the 
will  gives  to  Samuel  B.  Mann  a  fee-simple  to  an  undivided  part. 
The  only  question  is  whether  Samuel  B.  Mann  became  vested  with  a 
fee-simple  title  to  the  whole."  The  difficulty  of  maintaining  the 
appellee's  position  is,  that  all  the  granting  or  devising  words  in  the 
will  import  a  several  right  in  the  devisee  named,  and  do  not  imply 
a  joint  estate  in  him  and  others.  O^Brun  v.  Heeney,  2  Edw.  Gh. 
2^.  To  sustain  this  position  all  the  words  importing  a  several 
estate  must  be  changed  so  as  to  make  them  descnbe  a  joint  estate. 
To  reach  this  conclusion  it  is  not  only  necessary  to  change  the 
word  ''or"  into  ''and,"  but  it  is  also  necessary  to  change  the 
singular  pronoun  " be  "  into  the  plural  "  they."  We  have  already 
seen  that  changes  are  never  made  unless  there  is  an  imperious 
necessity,  and  there  is  here  no  such  necessity,  for  the  general  frame 
of  the  will  indicates  an  intention  to  make  the  devisee  named  tlie 
recipient  of  the  bounty  of  the  testatrix.  But  there  are  also  the 
words  "  Samuel  B.  Mann  and  his  heirs,"  still  further  manifesting, 
and  in  the  most  appropriate  legal  terms,  the  int-ention  to  bestow 
the  est^  upon  one  person  and  not  upon  three  persons. 

It  is  said  that  no  one  can  have  an  heir  during  his  life,  and  there- 
fore that  the  worda  "  hia  heirs  "  mean  his  children.  The  premise 
is  true,  but  the  conclusion  does  not  follow.  A  devise  to  a  man  and 
his  heirs  vests  an  estate  of  inheritance  which  will  go  to  the 
hgal  heirs,  whether  they  are  children  or  other  kinsmen.  At  common 
law  the  word  "  heir  "  or  "  heirs  "  was  the  strongest  term  that  could  be 
used  to  create  a  fee,  aAd  m  many  cases  was  ind  ispensably  necessary  to 
create  such  an  estate.  It  cannot  therefore  be  logically  possible  that 
because  the  term  "  heirs"  is  used  the  devise  is  limited  to  children 
and  the  estate  of  the  first  taker  cut  down  to  an  estate  for  life.  If 
this  conclusion  be  just,  then  for  many  centuries  courts  and  authors 
have  given  a  radically  erroneous  meaning  to  the  words  "  his  heirs.** 
VoL.L  — 12 
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The  argument  that  because  the  devisee  named  has  living  childreu 
at  the  time  the  will  was  made,  the  words  "  his  heirs"  mean  his 
children,  proves,  if  it  proves  any  thing,  too  much,  and  thus  works 
its  own  overthrow.  If  this  argument  be  sound  then  all  devises 
using  those  words  create  only  a  life  estate  if  there  are  children  of 
the  devisee  living,  and  that  this  is  not  true  all  the  oases  upon  the 
subject  declare  in  most  emphatic  terms.  If  the  words  used  are 
such  as  create  an  estate  in  fee»  that  estate  the  devisee  takes,  no 
matter  whether  he  has  or  has  not  living  children.  The  argument 
finds  no  support  from  any  decision,  nor  can  it  be  supported  ou 
principle;  it  is  indeed  flatly  opposed  on  all  sides,  for  the  term 
/'  heirs  "  is  the  term  which  of  all  others  most  strongly  expresses  au 
intention  not  to  limit  tlie  estate  to  the  children,  but  to  bestow  it  in 
the  most  ample  manner  upon  the  devisee  who  first  takes  the  estate. 

In  the  case  of  VaniwradaU  v.  Van  Deventer,  51  Barb.  137,  the 
will  gave  to  the  wife  of  the  testator  all  of  his  real  estate  during  her 
life^time,  and  then  proceeded  as  follows:  '^  Fourth.  I  give  and 
bequeath  to  the  legal  heirs  of  my  brother,  Abram  Vannorsdall,  de- 
ceased. Fifth.  And  the  legal  heirs  of  my  sister,  Maria  Snyder, 
deceased.  Sixth.  I  give  and  bequeath  to  the  heirs  of  my  brother- 
in-law,  Wilham  Van  Deventer;  all  my  real  estate  at  the  death  of 
my  wife,  Elizabeth,  to  be  divided  equally  between  each  of  the  heirs 
above  named  after  the  decease  of  my  wife,  Elizabeth  Vannorsdall." 
The  court  held  that  the  woi-d  '*  heirs  "  should  be  hold  to  mean  child- 
ren of  the  persons  named.  There  are  several  points  of  difference  be- 
tween the  will  m  that  case  and  the  one  in  this,  but  it  is  only  neces- 
sary to  name  one  to  show  that  the  two  cases  are  governed  by  en- 
tirely different  principles.  In  the  case  cited  the  words  of  inherit- 
ance, ''legal  heira,"  did  not  follow  the  name  of  the  first  taker;  here 
they  do.  What  has  been  said  respecting  the  difference  between 
the  case  cited  and  the  present  is  equally  true  of  the  case  of  HfUfrd 
V.  Iforfon^  1  Denio,  165.  It  emphasizes  this  difference  to  note  that 
in  the  case  just  immed  the  contention  was  that  the  first  taker 
took  a  fee,  not  by  force  of  words  creatmsir  such  an  estate,  but  by 
implication  arising  out  of  the  fact  that  he  paid  a  legacy  charged 
upon  the  land  devised.  The  point  decided  in  Simttts  v.  Onrrof,  1 
Dev.  &  Batt.  Eq  393,  was  this:  **  A  legacy  to  the  lawful  heirs  of 
A.,  when  it  appears  in  the  will  that  he  is  living,  is  equivalent,  as  a 
de^icription,  to  a  legacy  to  his  next  of  kin,  or  to  his  clnldren.*' 
Here  the  devise  is  to  "Samuel  B.  Mann  and  his  heirs."  and  thi" 
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aUtement  of  itself  f uUj  exhibits  the  difference  between  the  two 
esses.  The  devise  in  BurcMi  y.  Durdtint,  2  Vent.  311,  was:  ^<I 
give  to  my  cousin  John  Uigden  and  his  heirs,  daring  the  life  only 
of  Bobert  Dardant,  my  kinsman,  all  those  my  messuages,  etc ,  in 
Chobham  in  the  county  of  Surrey;  upon  this  trust  and  coniBdence, 
that  he' the  said  John  Higden  and  his  heirs,  shall  permit  and  suffer 
the  said  Uobert  Durdant,  during  his  life,  to  have  and  receive  the 
rente  and  profits  thereof,  which  shall  yearly  grow  due  and  payable. 
*  *  *  And  from  and  after  the  decease  of  Robert  Durdant,  then 
do  I  give  said  lands  and  premises  in  Chobham  unto  the  heirs  males 
of  the  body  of  him  the  said  Uobert  Durdant  now  living,  and  to  such 
other  heirs  male  and  female  as  he  shall  hereafter  happen  to  have 
of  his  body;  and  for  want  of  such  heirs,  then  to  the  use  and  be- 
hoof of  my  cousin  Gideon  Durdant  and  the  heirs  of  his  body." 

The  holding  of  the  court,  as  the  reporter  gives  it,  was:  ^^That 
this  was  a  remainder  vested  in  George  Durdant;  for  the  remainder 
being  limited  to  the  heirs  of  the  body  of  Robeit  Durdant,  now  liv- 
ing, and  George  being  found  to  be  then  the  only  son,  it  was  a  suf- 
ficient designation  of  the  person,  and  as  much  as  if  it  had  been 
said  to  his  heir  apparent,"  and  that  ^'  George  Durdant  took  an 
estate  taiL"  In  the  case  under  immediate  mention  the  words  of 
inheritance  were  not  coupled  with  the  name  of  the  devisee,  but  the 
davise  was  definitely  and  expressly  to  him  during  his  life.  The 
words  '*  to  hid  heirs ''  are  found  in  a  distinct  clause,  reading:  '^  And 
from  and  after  the  decease  of  Robert  Durdant,  then  do  I  give  the 
said  lands  and  premises  in  Chobham  uiito  the  heirs  males  of  the 
body  of  him  the  said  Robert  Durdant  now  living."  There  was  no 
firrt  taker  of  the  fee  named  coupled  with  words  of  limitation,  but 
words  describing  persons  who  should  take  after  the  life  expired  are 
used.  It  is  plain  that  this  clause  described  a  person,  or  a  class,  who 
were  to  take,  and  that  as  the  devise  to  the  ancestor  was  during  life 
and  as  there  were  no  words  of  limitation  coupled  with  his  name, 
the  persons  described  as  devisees  of  the  fee,  took  by  virtue  of  the 
devise  and  not  by  inh*'ritance.  In  the  case  at  bar  the  words  of 
limitation  are  appropriately  coupled  with  the  name  of  the  devisee, 
and  there  are  no  words  descriptive  of  a  class  or  of  a  person,  except 
the  named  devisee;  all  the  words  employed  are  words  of  limitation 
directly  annexed  to  the  name  of  the  first  taker,  and  their  effect  is 
to  measure  the  extent  of  the  estate  devised  to  the  first  named  de- 
visee.   In  Parbisan  v.  Beaumont^  IP.  Wms.  220,  the  testator,  after 
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devising  the  estate  to  trustees  for  a  term  of  years,  settled  it  on 
'*  the  first  son  of  his  body  lawfully  begotten,  and  the  heirs  male  of 
such  first  son,  lawfully  issuing,"  and  this  was  held  to  be  a  descrip- 
tion of  the  person  entitled  to  take.  In  the  case  cited  there  was  no 
devise  with  words  of  limitation  to  a  designated  person.  There  was 
nothing  more  than  a  description  of  the  person  entitled  to  take  the 
inheritance,  and  this  distinguishes  the  case  from  the  class  to  which 
the  present  belongs.  It  would  have  been  very  different  if,  in  the 
case  cited,  a  first  taker  had  been  designated,  and  his  name  followed 
by  words  of  limitation,  but  there  was  nothing  of  the  kind  in  the 
will 

Where  the  appropriate  words  of  limitation  follow  and  are  appro- 
priately connected  with  the  name  of  the  firat  taker  an  estate  in  fee 
is  created  unless  the  superadded  words  clearly  cut  down  the  estate. 
This  IS  an  old  and  firmly  established  rule  and  we  have  not  travelled 
an  untrodden  path  in  reaching  the  conclusion  that  the  words  of 
limitation,  coupled  with  the  name  of  the  devisee,  do  not  describe  a 
class  who  are  to  take  by  devise,  but  operate  to  vest  in  the  first 
taker  an  estate  in  fee-simple.  In  the  case  of  Jack  v.  Felhersiony  9 
Bligh,  237,  the  subject  received  a  thorough  discussion.  Tihdal, 
C.  J.,  in  the  course  of  his  opinion,  said  :  ''  The  words  which  first 
occur  in  the  devise,  ^  I  give  to  my  kinsman,  William  Fetherston 
and  his  heirs  male,  my  real  estates,'  do,  in  a  will,  give  to  the  devisee 
a  clear  and  unequivocal  estate  taiL  The  only  question  therefore  is 
whether  the  words  which  follow  do  with  equal  clearness  and  cer- 
tainty cut  down  the  estate  tail  so  given  to  the  devisee  into  an  estate 
for  life,  and  make  his  sons  to  take  estates  tail  as  purchasers, 
instead  of  by  limitation .''  In  Poole  y.  Pooh,  3  B.  ft  P.  620,  Lord 
Altanlet  said:  '^The  first  taker''  shall  be  held  to  have  an 
estate  tail  **  where  the  devisee  to  him  is  followed  bv  a  limitation  to 
the  heirs  of  his  body,  except  where  the  intent  of  the  testator  has 
appeared  so  plainly  to  the  contrary  that  no  one  could  misunder- 
stand it."  The  case  of  Toller  v.  AUtoood,  15  Q.  B.  929,  is  not 
unlike  the  present ;  there  the  devise  was  to  E.  for  her  separate  use 
for  life,  with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  to  the  heirs  male  of  the  body  of  E.  to  be  begotten, 
who  shall  live  to  attain  the  age  of  twenty-one  years,  and  to  his 
heirs  and  assigns  forever,  and  it  was  held  that  the  words,  ^'  who 
shall  live  to  attain  the  age  of  twenty-one  years,"  could  not  restrict 
the  force  of  the  words  of  limitation  contained  in  the  devise,  and 
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that  &  took  an  estate  tail     There  are  very  many  other  cases 
declaring  this  doctrine.     Mills  y.  Seward,  1  J.  &  U.  733  ;  OriMsan 
y.  Dawning,  4  Drew.  1;!5 ;  Anderson  y.  Anderson,  30  Beay.  209 ; 
Moore  y.  Brooks,  12  Oratt  135 ;  Tipfon  y.  LaRose,  27  Ind.  484 ; 
8maU  y.  Htnoland,  14  Ind.  592.     In  attaching  great  weight  to  the 
words  of  limitation,  '^his  heirs,"  used  as  they  are  in  close  conjunc- 
tion with  the  name  of  the  first  taker  in  the  derise  before  us,  we  do 
no  more  than  obey  a  rule  which  has,  as  Chancellor  Kent  says,  for 
more  than  fiye  hundred  years  formed  part  of  the  law,  and  upon 
which  this  oouri;  has  again  and  again  built  its  judgments.     In  thus 
regarding  the  words,  we  bring  this  class  within  the  great  class  of 
cases  found  in  the  books,  and  distinguish  it  from  the  class  of  cases 
represented  by  BurcheU  y.    Durdant,  supra,   and  Darbison  y. 
Beaumoni,  supra.     The  class  represented  by  these  cases  is,  in 
numbers,  yery  limited  and  in  character  somewhat  anomalous,  but 
there  is  nothing  in  the  decisions  in  the  cases  belonging  to  that  class 
which  antagonizes  the  great  rule  of  property  which  controls  cases 
like  the  one  at  bar.     In  all  of  the  cases  represented  by  BurcheU  y. 
Durdant,  supra,  and  Dirbison  y.  Beaufnont,  supra,  the  words  of 
the  devise  were  to  the  heirs  of  a  person  named,  not  to  a  named 
person  and  his  heirs,  as  '^  to  the  heirs  of  Robert  Durdant,"  and  this 
phrase  is  rightly  construed  to  mean  kinsmen,  for  otherwise  there 
would  be  no  one  capable  of  taking,  because  no  man  can  haye  heirs 
daring  life ;  but  where  tlie  deyise  is  to  A.  and  his  heirs  there  is  a 
person  capable  of  taking  the  whole  estate,  and  with  his  name  are 
connected  words  of  limitation  describing  such  an  estate.     If  in  the 
case  of  Burdielt  y.  Durdant,  supra,  the  deyise  had  read  to  Robert 
Durdant  and  his  heirs,  then  the  case  would  have  been  in  principle 
like  the  one  in  hand  ;  but  there  was  no  such  proyision.     There  was 
a  prorision  essentially  different,  describing  a  class  who  were  to  take, 
and  excluding,  in  unmistakably  plain  terms,  the  first  taker  from 
any  thing  more  than  a  life  estate. 

Judgment  of  the  General  Term  of  the  Superior  Court  reyersed, 
with  costs. 

Petition  for  rehearing  oyemiled. 

JudgmmU  reversed. 
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(W  Itod.  290.) 
BMemo0 — iimpeaehmefU  —  erasisxamination. 

On  a  criminal  trial  the  State  had  introdnoed  eyidence  impeaching  the  general 
moral  cliaracter  of  the  defendant's  witness,  Lee.  The  defendant  introduced  a 
witness,  Stapp,  who  swore  tliat  Lee*s  reputation  for  truth  and  Teracity  was 
good.  HM^  tliat  the  State  might  on  cross-examination  of  Stapp  show  that 
Lee  had  been  reputed  to  haye  been  arrested  for  felony.*    {Set  noU,  p.  08.; 

/^ONVICTION  of  larceny.     The  opinion  states  the  case.  i 

R.  B.  Duncan,  J.  3.  Duncan,  C.  W.  Smith,  J.  K  Wihon,  J,  W. 
Gordon,  L.  0.  Bailey,  J,  II.  Cropiey  and  C.  Af.  Cooper,  for  appellant. 

F.  T.  Herd,  attorney-general,  W.  71  Brown,  prosecuting  attor- 
ney, and  0.  F.  Bobbins,  for  the  State. 

HowK,  J.  [Omitting  other  matters.]  The  last  error  com- 
plained of  by  appellant's  counsel  is  the  action  of  the  trial  court  in 
permitting  the  State's  attorney  to  propound  certain  questions,  upon 
cross-examination,  to  two  of  the  appellant's  witnesses,  Thomas  Stapp 
and  Frank  Wilson.  One  William  Lee  had  testified  on  behalf  of  the 
appellant,  and  the  State  had  introduced  evidence  tending  to  im- 
peach Lee,  by  showing  that  his  general  moral  character  was  bad^ 
Stapp  and  Wilson  were  then  caUed  as  witnesses  by  the  appellant 
for  the  purpose  of  sustaining  his  witneas  Lee,  by  preying  that  Lee*s 
reputation  for  truth  and  yeracity  was  good.  On  cross-examination 
of  Stapp,  the  State's  attorney  propounded  to  him,  of  and  concern- 
ing Lee,  the  following  questions: 

1.  '^  Did  you  hoar  of  him  being  arrested  in  Hamilton  county, 
Ohio,  for  grand  larceny,  and  giving  the  name  of  William  Smith  ? 
Ans-  No." 

2.  *^  Do  you  know  of  his  being  in  the  station-house  that  week,  in 
connection  with  a  man  here  ?    Ans.  No." 

To  the  witness  Wilson    the  State  also  propounded,  upon  cross- 
examination,  of  and  concerning  Lee,  the  following  questions: 
1.   '^I  will  ask  you,  if  you  remember  hearing  his  truth  and  yerac- 
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ity  digcossed  in  connection  with  a  circnmstance  like  this:  In  1877 
or  1878«  do  jon  remember  of  hearing  it  said,  generally  said,  that 
lie  was  connected  with  a  number  of  men  here  who  were  knocking 
men  down  on  the  street,  and  a  man  was  knocked  down  from  Conr 
iierBTilley  and  the  man  arrested  in  Lee's  cellar,  with  a  lot  of  prop- 
erty, and  Lee  was  arrested,  and  his  story  in  regard  to  the  transact? 
tion  cansed  his  reputation  to  be  talked  of  among  the  policemen 
and  people  generally?"  : 

%,  ''Yon  never  heard  a  discussion  of  the  charges  of  rob))eFy 
against  him,  and  the  story  he  told  about  them,  and  in  that  conneor 
tion,  a  discussion  of  his  reputation  for  truthfulness?"  •) 

Negative  answers  were  returned  by  the  witness  Wilson  to  each 
of  these  questions.  .; 

Of  the  questions  propounded  to  the  witness  Stapp,  appellant'iS 
counsel  say:  ''  The  State  had  no  right,  upon  cross-examination,  tcO 
ask  the  witness  what  be  had  heard  as  to  Lee's  honesty,  or  whether 
he  had  heard  of  his  having  been  arrested  for  larceny  in  Hamilton 
county,  Ohio,  or  of  his  having  been  in  the  station-house."  It  is 
claimed  that  the  State's  questions  to  Stapp  were  improper,  and  that 
the  court's  ruling  thereon  was  error,  because  ''  the  only  inquiry 
nade  by  defendant  was  as  to  Lee's  reputation  for  truth  and  verac* 
'ty.     No  other  particular  trait  of  character  was  inquired  into." 

In  Led/ord  v.  Led/ard,  95  Ind.  283,  this  court  said:  ''A  very 
wide  latitude  is  necessarily  allowable  in  the  cross-examination  of  an 
adverse  witness,  and  just  how  far  it  may  be  extended  in  any  parr 
ticular  case  is  a  question  largely  in  the  discretion  of  the  trial 
judge."  Of  course  it  is  not  meant  by  this,  that  it  will  not  be  error; 
in  any  case  where  the  trial  court  miay  allow  a  party,  upon  cross- 
examination,  to  propound  questions,  clearly  and  palpably  illegal 
and  incompetent,  to  an  adverse  witness.  But  it  was  meant,  that 
in  every  case,  the  error  must  be  shown  to  be  of  such  a  wrongful 
and  injurious  nature  and  tendency  as  to  amount  to  an  abuse  of 
the  court's  discretion.  In  the  case  in  hand,  the  argument  of  appelt 
lant's  counsel,  against  the  competency  of  the  State's  questions  to 
the  witness  Stapp,  is  based  upon  the  assumption  that  the  evidence 
in  chief  of  the  witness,  that  ''Mr.  Lee's  general  reputation  for 
truth  and  veracity  among  his  associates  is  good,"  did  not  open  ths 
door  to  a  croaa-examination  by  the  State  in  regard  to  Lee's  reputa^ 
tion  for  integrity  or  honesty.  In  other  wwds,  counsel  imply,  if 
they  do  not  assert,  that  there  is  no  proper  or  legal  connection  be^ 
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tween  a  man's  reputation  for  trntli  and  reracitj  and  his  reputation 
for  integrity  or  honesty;  that  while  he  may  have  the  reputation 
of  being  a  thief  and  a  highwayman,  his  reputation  for  truth  and 
Teracity  may  still  be  good. 

Wo  are  not  inclined  to  adopt  this  view  of  the  question  under 
consideration.  Truth  or  yeracity  is  a  trait  of  the  man  of  integrity  or 
honesty;  it  is  never  a  trait  of  the  thief  or  robber.  The  reputation 
for  dishonesty  or  criminal  conduct  is,  we  think,  utterly  inconsistent 
with  a  good  reputation  for  truth  and  yeracity.  We  mean,  of  course, 
such  dishonesty  or  criminal  conduct  as  was  imputed  to  Lee  in  the 
questions  propounded  by  the  State  to  Stapp  and  Wilson,  and  com- 
plained of  by  the  appeUant.  When  Stapp  and  Wilson  had  testified 
that  the  reputation  of  Lee  for  truth  and  veracity  was  good,  it  was 
oompetent  for  the  State  to  show,  upon  cross-examination,  that  Lee 
had  been  reputedly  under  arrest,  or  in  the  station-house,  on  a 
charge  of  felony.  If  the  witness  Stapp  had  answered  the  questions 
propounded  to  him  by  saying  that  he  had  heard  of  Lee's  arrest  for 
grand  larceny,  and  of  his  giving  the  name  of  William  Smith,  and 
of  his  being  in  the  station-house,  such  evidence  would  have  been 
as  inconsistent  and  as  completely  at  variance  with  his  evidence  in 
chief,  as  it  would  have  been  if  he  had  testified,  on  cross-examina- 
tion, that  he  bad  heard  that  Lee's  general  reputation  for  truth  and 
veracity  was  not  good.  If  Stapp  had  answered  the  questions  put  to 
him  by  the  State  in  the  affirmative,  his  testimony  would  not  of 
course  have  proved  that  Lee  was  guilty  of  the  larceny  mentioned 
therein ;  but  such  answers  would  have  strongly  tended  to  show  that 
Stapp's  evidence  in  chief  was  unworthy  of  belief. 

In  McDonel  v.  StatSj  90  Ind.  320,  it  was  held  by  this  court  that 
where  a  witness  testifies  in  chief  that  tlic  reputation  of  a  party  is 
good  with  respect  to  some  quality  or  disposition,  it  is  competent  to 
show,  on  cross-examination,  that  he  has  heard  reports  at  variance 
with  the  reputation  he  has  given  the  party.  Truth  is  so  nearly 
allied  to  honesty  or  moral  soundness,  it  seems  to  us,  that  where  a 
witness  has  testified  in  chief  that  the  reputation  of  a  party  for 
truth  and  veracity  is  good,  it  is  competent  to  ask  him,  on  cross- 
examination,  if  he  has  not  heard  of  a  certain  matter  which  would 
seriously  affect  the  reputation  of  the  party  for  honesty  and  moral 
soundness,  as  being  necessarily  inconsistent  and  at  variance  with 
the  reputation  he  had  given  the  party.  According  to  the  best  lexi- 
cographers of  our  language  at  least  in  this  country,  the  words 
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*^ truth,*'  ^*  Yetmdtj'*  and  '^  honesty "'  are  almost  synonyms  eiieli  of 
ihe  other,  very  nearly  the  same  definitions  being  given  to  each  of 
rach  words.  We  are  of  the  opinion  therefore  that  the  qncstions 
propoonded  by  the  State  to  the  witnesses,  Stapp  and  Wilson,  were 
germane  to  the  subject-matter  of  their  evidence  in  chief,  to  such  an 
extent  that  they  were  clearly  competent  on  cross-examination. 

In  Oliver  v.  Pate,  43  Ind.  132,  in  discussing  a  similar  question  to 
the  one  we  have  been  considering,  this  court  said  :  "  It  is  difficult, 
if  not  impossible,  to  lay  down  specific  rules  to  control  or  limit  the 
cross-examination  of  witnesses.  The  judge  before  whom  the  c^ise 
is  tried  must,  to  a  considerable  extent,  determine  it,  and  in  doing 
80  must  be  governed  by  the  circumstances  attending  the  examina- 
tion." Accordingly,  in  that  case,  the  trial  court  having  sustained 
objections  to  cross-examining  questions  somewhat  simi  ar  to  those 
proiiounded  to  Stapp  and  Wilson,  and  there  being  *'  no  statement 
in  the  bill  of  exceptions  showing  tlie  circumstiinces  under  which 
the  proof  was  offcrbd,"  it  was  held  by  this  court  that  in  sustaining 
the  objections  to  such  questions  thci'c  Wiis  no  error  shown  by  the 
record.  This  is  all  that  wiis  decided  upon  the  question  now  under 
consideration  in  the  case  hist  cited,  and  although  it  is  cited  and 
relied  upon  by  ap[^>elhint*s  counsel  in  support  of  their  position  in 
the  case  at  hand,  yet  we  211*6  of  opinion  that  there  is  no  substsmtia) 
conflict  between  the  decision  in  that  case  and  what  we  here 
decide. 

Our  Criminal  Code  provides,  in  §  1803,  R.  S.,  1881,  that  "in, 
all  questions  affecting  the  credibility  of  a  witness,  his  gcnonil  moral 
chamctcr  may  be  given  in  evidence."  Integrity  or  honesty,  and 
truth  or  veracity,  are  all  essentiad  and  constituent  elements  of  good 
moral  character.  In  the  impeachment  of  a  witnesh,  the  subject- 
matter  of  the  inquiry,  whether  upon  the  examination  in  chief  or 
the  cross-examination,  is  his  moral  character.  It  would  seem  to 
f'»Ilow  therefore,  where  an  impeaching  witness  has  testified  in  chief, 
that  as  to  one  of  the  elements  of  moral  character  the  rcputiition  of 
the  party  sought  to  be  im[)eachcd  is  good,  it  would  be  competent  to 
cross-examine  the  witness  in  regard  to  the  reputation  of  such  party 
as  to  any  other  or  all  of  the  essential  and  constituent  elements  of 
good  monil  chanicter. 

Wo  find  no  error  in  the  record  of  this  cause  which  authorizes  or 
requires  the  reversal  ot  the  judgment 

The  judgment  is  affirmed,  with  costs. 
Vol.  L—  13 
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ZoLLARS,  C.  J.,  thinks  that  too  mach  latitude  was  allowed  on 
the  cross-examination  of  the  witness  Thomas  Stapp. 
Petition  for  rehearing  denied. 

Judgment  affirmed. 

NoTB  BT  THB  Rbportbr.—  Compare  HoQand  t.  Barnes^  08  AU  88  ;  a.  a, 
SO  Am.  Rep.  090 

In  (Hif>er  ▼.  Pale,  48  Ind.  182,  cited  in  principal  case,  it  was  held  incompetent 
to  ask  a  sustaining  witness,  on  cross-examination,  if  he  had  heard  his  neightiorB 
say  that  the  sheriff  had  come  to  arrest  him  for  larceny.  The  coart  said :  *'  The 
prooi  offered  was  not  legitimate  as  a  cross-examination  and  would  haye  laid  no 
foundation  for  impeaching  the  witnesses.  No  time,  place,  or  names  of  persons 
were  mentioned.  It  was  a1x>ut  a  collateral  and  irrelevant  matter,  not  affecting 
the  general  character  of  the  appellee.  It  was  a  naked  proposition  to  prove 
that  the  witnesses  had  heard  the  statement  and  nothing  more.  There  was  not 
even  a  charge  that  he  was  guilty,  or  that  anybody  in  his  neighborhood  ever 
cliarged,  suspected  or  l>elieved  that  he  was.  We  are  at  a  loss  to  see  on  wha4 
ground  the  proof  was  admissible.  Its  only  effect,  we  think,  would  have  been 
to  improperly  prejudice  the  jury  against  the  appellee.  The  right  to  ask  the 
witnesses  whom  they  had  heard  speak  about  the  character  of  the  appellee,  and 
whether  what  they  had  heard  said  was  for  or  against  him,  is  not  denied  by  the 
appellee.  Under  some  drcumstanoes  he  might  go  further  and  ask  other  ques- 
tions.** 

In  McDonel  v.  State,  90  Ind.  820,  the  court  distinguish  Oliver  v.  Pate,  saying: 
**  There  the  questions  asked  the  witnesses  on  cross  examination  were  as  to  what 
they  had  heard  the  neighbors  say  as  to  the  honesty  of  a  party  whose  reputation 
for  truth  and  veracity  they  had  testified  was  good.** 

In  Johneon  ▼.  Sttite,  17  Tex.  Ct.  App.  060,  the  charge  being  assault  with  in- 
tent to  commit  a  rape,  the  court  said:  *'Onthe  trial  defendant  introdaoed 
testimony  to  the  effect  that  his  general  reputation  was  that '  of  a  peaceable 
negro,  and  one  who  was  always  polite  to  white  people,  and  especially  to  ladies, 
—  the  prosecutrix  being  a  white  lady.  Afterward*  the  State  placed  a  witness 
upon  the  stand  and  asked  him  the  question*  '  What  was  the  reputation  of 
defendant  in  Denton  county  for  l>eing  a  peaceable,  law-abiding  man  ? '  That 
portion  of  the  question  which  called  for  defendant*s  reputation  as  a  '  law-abid- 
ing man '  was  objected  to  by  defendant,  for  the  reason  that  evidence  of  his 
reputation  should  be  confined  to  those  qualities  which  had  reference  to  the  kind 
and  class  of  offenses  as  the  one  on  trial,  and  that  evidence  of  reputation  as  to 
violations  of  the  law  in  other  respects  than  with  regard  to  cognate  crimes  was 
calculated  to  mislead  and  prejudice  the  jury.  The  objection  was  overruled, 
and  evidence  of  his  general  reputation  'as  a  law-abiding  man'  was  allowed. 

"  It  is  a  well-established  rule  that  *  when  a  criminal  intention  is  of  the  essence 
of  the  offense  charged,  the  accused  may,  as  relevant  to  the  question  of  his 
guilt  or  innocence,  put  in  issue  and  prove  his  general  character  in  that  respect 
which  is  impugned  by  the  accusation.*  Coffee  v.  State,  1  Tex.  Ct.  App.  548; 
Loekhart  v  State,  8  Tex  Ct.  App.  067.     But  the  evidence  should  be  restricted 
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to  the  trait  of  character  which  is  in  issue,  that  is,  it  ought  to  have  some  analogj 
aod  reference  to  the  nature  of  the  charge.  8  Qreenl.  Ev.,  §  25:  Leader  y.  State, 
4  Tex.  Gt.  App.  182;  Jomb  ▼.  State,  10  Tex.  Ct.  App.  552;  Whart.  Grim  TSr 
<8th  ed.),  S  00  and  note.  It  was  error  to  permit  the  prosecution  to  investigate 
defendant's  general  reputation  as  *  a  law-abiding  man '  when  he  had  not  put  it 
M  such  in  issue." 

In  Kee  v.  State,  28  Ark.  155,  on  a  charge  of  murder,  evidence  was  held  ad- 
miasible  to  show  that  the  prisoner  was  a  quiet  and  peaceable  dUzen. 

In  People  v.  Fair,  43  Cal.  187,  a  charge  against  a  woman,  of  murder,  it  was 
held  that  evidence  that  her  general  character  for  chastity  was  bad  was  incom- 
petent. The  court  said:  "  The  natnre  of  the  charge  against  the  prisoner  cer- 
tainly did  not  per  ee  involve  an  inquiry  into  her  character  for  chastity.  A  good 
reputation  for  that  virtue,  had  it  been  hers,  and  had  she  even  offered  to  show, 
as  part  of  her  defense,  that  she  possessed  that  reputation,  must  have  been  ex- 
dnded  upon  objections  of  the  prosecution,  inasmuch  as  it  involves  a  trait  of 
diaraeter  not  in  the  slightest  degree  involved  in  the  alleged  commission  of  the 
crime  with  which  she  stood  charged.  It  is  inexact  to  say  that  proof  of  the 
general  character  of  the  prisoner  is  received,  even  on  his  own  behalf,  in  eonrls 
of  common  law,  in  trials  for  felonious  homicide.  The  inquiry  in  such  cases  is 
wnfined  to  the  general  character  as  to  the  trait  involved  in  the  offense  charged. 
Tlie  chastity,  or  general  character  for  chastity,  of  a  female  charged  with  the 
cnmmlsBJon  of  such  an  offense,  is  no  more  necessarily  involved  thereby  than  is 
ber  general  character  for  honesty  of  dealing  in  pecuniary  transactions.  The 
rales  of  evidence  in  criminal  cases  limit  the  inquiry  to  the  characteristic  im- 
pugned in  the  alleged  commission  of  the  offense  under  investigation.** 

See  People  v.  Orapo,  76  N.  Y.  288;  8.  c.  82  Am.  Bep.  802. 


Sixs  v.  Smith. 

(99  Ind.  499.) 
li^lmoif  —  dud — deUtery  by  hxuband — ratifieaiion. 


If  an  infant  wife  with  her  husband  executes  and  acknowledges  a  deed  of  bar 
land,  and  authorises  him  to  deliver  it,  and  he  delivers  it  after  she  comes  of 
age,  without  objection  by  her,  and  she  says  she  is  satisfied  with  the  con- 
dderation,  she  is  bound.* 


ACTION  to  qaiet  title.    The  opinion  states  the  case.     The  d^ 
fendant  had  indgment  below. 

J.  F.  ShtriSy  O.  Shirts^  and  W.  IL  Feriig,  for  appellant. 


*Gdmpaie  BoMueon  v  Aiken  (102  lU.  284),  40  Am.  Rep  502. 
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D.  Mom,  It.  R.  HhpfieiMOth^  //.  A.  Lee,  W.  Aeal,  and  </.  /'.  Neai^ 
for  appellee. 

GoLERiCKy  G.  This  action  was  brought  by  the  appellant  against 
the  appellees  to  quiet  her  title  to  certain  real  estate  in  Hamilton 
county,  Indiana.  Iler  husband,  John  F.  Sims,  united  with  her 
as  a  plaintiff,  in  the  institution  of  che  action,  but  during  its  pend* 
ency  he  died,  and  by  reason  thereof  it  was  thereiif ter  prosecuted  by 
her  alone.  It  was  averred  in  the  complaint  that  on  the  24th  day 
of  July,  1844,  and  prior  to  that  time,  the  appellant  was  the  owner 
in  fee-simple  of  the  west  half  of  the  south-west  quarter  of  section 
six  (6),  township  nineteen  (19)  north,  of  ran(;e  five  (5)  east,  con- 
taining eighty  acres;  that  on  said  day  she,  with  her  said  husband, 
executed  a  deed  to  Henry  Bardoner,  jmrporting  to  convey  said  land 
to  him,  and  that  he  by  divers  mesne  conveyances  conveyed  the 
same  to  the  appellee  Martha  Smith;  that  at  the  time  of  the  con- 
veyance to  Bardoner  the  apjxillant  was  a  minor,  under  the  age  of 
twenty-one  years,  and  then  was  and  ever  since  has  been  the  wife  of 
said  John  F.  Sims;  that  on  the  —  day  of  March,  1881,  before  the 
commencement  of  the  action,  she  and  her  husband  disaffirmed  tlio 
conveyance  to  Bardoner  on  account  of  her  minority  and  notified 
the  apj)ellees  of  the  fact;  that  tlie  appellees  were  denying  the  right 
of  the  plaintiffs  to  disaffirm  said  deed,  and  asserting  that  they  were 
the  absolute  owners  of  said  real  estiite.  AVherefore  the  phiintiffs 
prayed  that  said  deed  be  declared  void  as  to  the  appellant,  and  that 
her  title  to  said  land  be  quieted,  etc. 

To  this  complaint  a  demurrer,  alleging  insufficiency  of  facts  to 
constitute  a  cause  of  action,  was  sustained,  to  which  ruling  the 
plaintiffs  excepted,  and  refusing  to  amend  their  complaint,  final 
judgment,  on  demurrer,  w»s  rendered  against  them,  from  which 
they  appealed  to  this  court,  where  the  judgment  was  reversed.  It 
was  then  held  by  this  court  that  the  complaint  was  sufficient.  See 
SwtM  v.  Smithy  86  Ind.  577.  On  the  remanding  of  the  cause  to 
the  court  below,  the  appellees  filed  an  answer  of  general  denial  to 
the  complaint  and  also  filed  a  cross  complaint,  m  which  many  facta 
were  averred,  for  the  puqiose  of  showing  that  the  appellant  had  by 
certain  acts  therein  recited,  ratitied  and  confirmed  the  deed  so  exe 
cuted  by  her  and  her  husband  to  Bardoner,  or  that  she  was  by  said 
acts  and  by  omissions  to  act,  lK)und  at  least,  by  an  estoppel  i//  ftai^ 
against  disaflHrming  it,  and  it  was  also  therein  averred  that  the  ap- 
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peUant  was  in  public  speeches,  declaring  that  she  was  owner  of  said 
real  estate,  which  declarations  were  false,  and  cast  a  cloud  upon 
the  appellees'  title  to  said  real  est-ate,  and  prayed  th:it  the  title  of  the 
appellee  Martha  Smith  to  the  land  might  be  quieted  as  against  the 
appellant,  etc. 

A  demurrer  to  the  cross  complaint  was  overruled  and  thereupon 
•a  answer  thereto  in  three  paragraphs  was  filed,  to  the  second  and 
third  paragraphs  of  which  a  reply  in  denial  was  filed.  The  first 
paragraph  of  said  answer  was  a  general  denial.  The  issues  so 
formed  were  tried  by  the  court,  who  made  a  special  finding  of  the 
facts  in  the  case. 
[Omitting  this,  the  point  being  sufficiently  stated  in  the  head-note.] 
The  sole  ground  on  which  the  appellant,  in  her  complaint, 
assailed  the  validity  of  the  conveyance  in  dispute  was  that  at  the 
time  of  its  execution  she  was  an  infant.  To  entitle  her  to  a  judg- 
ment in  the  action,  it  was  essential  for  lier  to  establish,  by  proofs 
that  fact.  The  court  in  it^  epecml  finding  of  the  facts  found  that 
she  was  an  infant  at  the  tinie 'she;  Sighed'  i%rd^  acknowledged  the 
deed,  but  was  an  adult  at  the  time  of  its  ddi/t^r^./  Upon  the  facte 
80  found,  the  court  as  a  conclusion  of  law  thereon  cdid*ebtiy  de*-  • 
dared  that  the  appellant  was  not  entitled  to  the  relief  demanded  ^ 
by  her.  It  is  well  settled  by  the  authorities  that  the  delivery  of  a 
deed  is  a  part  of  its  executjon  (Gray  v.  State^  9  Ind.  25),  and  such 
delivery  is  essential  to  pass  the  legal  title  to  the  property.  Fleivher 
V.  Mansur,  5  Ind.  267.  A  deed  takes  effect  from  its  delivery. 
Hoadley  v.  Iladley,  48  Ind.  452.  And  it  may  be  written,  signed, 
acknowledged  and  certified,  and  still  be  ino^^erative  for  want  of 
delivery,  whether  the  grantor  be  an  infant  or  an  adult.  Bnrk' 
holdur  V.  Casady  47  Ind.  418.  The  alleged  infirmity  of  the  deed  in 
question  grew  out  of  the  appellant's  supposed  disability  of  infancy, 
and  not  of  coverture.  So  if  the  first  disability  did  not  exist,  the 
second  could  not  overthrow  the  appellee*s  title.  BucJiatian  v.  I/ttb- 
hard^  !>C  Ind.  1.  The  language  used  by  this  court  in  the  case  last 
dted  may  be  appropriately  applied  to  this  case.  It  was  there  said: 
'' It  is  assumed  by  the  appellee's  counsel  that  although  the  deed 
was  made  on  the  3d  of  October,  the  conti*act  was  not  complete  until 
the  loth  of  that  month,  when  ix)sscssion  was  delivered,  and  that 
as  Mrs.  Buchanan  was  of  age  at  that  time  she  cannot  now  avoid 
the  deed.  We  are  strongly  inclined  to  agree  with  counsel  that  if 
the  concruct  was  not  complete  until  the  15th  of  October,  and  was 
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then  consummated  by  the  voluntary  delivery  of  possession,  the 
deed  must  be  sustained.  There  is  much  reason  for  this  conclusion. 
The  deed  was  not  voidable  because  the  grantor  was  a  feme  covert^ 
but  because  she  was  an  infant,  and  if  the  contract  was  not  executed 
until  after  Mrs.  Buchanan  arrived  at  full  age,  and  was  then  con- 
summated, the  fact  that  she  was  a  /wm  covert  will  not  impair  its 
force."  In  this  case  the  execution  of  the  deed  was  not  consum- 
mated until  the  deed  was  delivered,  and  as  it  was  not  delivered,  or 
the  possession  of  the  property  conveyed  surrendered  to  the  appellee, 
as  found  by  the  court,  until  aftier  the  appellant  became  an  adult, 
the  deed  was  valid,  although  she  was  then  a  feme  covert.  The  ap- 
pellant, when  she  signed  and  acknowledged  the  deed,  allowed  her 
husband  to  control  its  delivery  and  authorized  him  to  deliver  it, 
but  no  time  was  specified  for  its  delivery.  For  that  purpose  he 
acted  as  her  agent,  and  his  act  in  subs^uently  delivering  it  was 
effective  against  her.  The  court  specially  found  that  after  the  de- 
livery of  the  deed,  and  after  talking  priss^jimon  of  the  land  that  was 
received  in  excha(^^:f«ATllx)e;ptc^ctJr  \d  dispute,  the  appellant 
''expi3^39e4*Jie^efi!  as^Mr^lBatisfie'd  with  the  trade,"  which  indicated 
,  • -".a^illd^t^-by  her  of  the  act  of  her  husband,  in  consummating 
*•;  '/ tfie  trit^e  by  the  delivery  of  the  deed.  A  husband  may  act  as  the 
agent  of  his  wife,  and  his  authority  to  so  act  may  be  given  by  her 
to  him  before  he  acts  or  his  acts  may  be  afterward  ratified  by  her. 
Lichtenberger  v.  Oraham,  50  Ind.  288. 

As  the  judgment  was  dearly  right  on  the  merits  of  the  case,  and 
as  no  error  affecting  the  substantial  rights  of  the  appellant  occurred 
in  the  proceedings  of  the  court  below,  the  judgment  ought  to  be 
aflSrmed. 

Per  Ouriam.    The  judgment  of  the  court  below  is  affirmed,  at 

the  costs  of  the  appellant. 

Judffimwl  affinnsd. 


9^A9BVihiM  AND  Terrb  Haute  Railroad  Gohpakt  V.  HcKsE. 

(W  Ind.  U9.) 
Matter  and  tertani  --ceurm  i^  emploifmetU^  tori, 

Whn9  a  railroad  oompanj  employs  a  deteeUve  to  arrest  and  proeeeate  panona 
obitnioting  its  track,  and  he  airesta  an  innocent  person,  the  company  ia 
NQiooaiUe.    {See  naU,  p,  1Q8.) 
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ACTION  for  false  imprisonment.     The  opinion  states  the  ciise. 
The  plaintiff  had  judgment  below. 

A,  IgJekari,  J.  B,  IgUhart  and  E,  Taylor^  for  appellant 

G.  O.  Rmly,  W.  C.  Nihtaehy  W.  R.  Gardiner  and  S.  H.  Tayhr, 
for  appellee. 

Ellxott,  J.  The  complaint  of  the  appellee  contains,  among 
others,  the  following  allegations  . 

**  Plaintiff  farther  says  that  the  defendant  Dwyer  was  at  the  day 
aforesaid,  and  for  more  than  a  year  prior  thereto  had  been,  the 
agent  and  employee  of  said  railroad  company  for  the  purpose  of 
detecting,  arresting  and  prosecuting  all  persons  who  should  in  any 
way  unlawfully  ol)struct  the  railroad  aforesaid  in  said  county. 

That  on  the day  of  November,  1882,  the  lailroad  track  afore- 

aaid  was  obstructed  by  some  person  or  persons  unknown  to  this 
plaintiff,  and  without  his  knowledge,  direction  or  consent,  and 
thereupon  said  railroad  company  directed  the  defendant  Dwyer  to 
arrest  the  persons  who  had  so  obstructed  said  road  and  cause  them 
to  be  criminally  prosecuted  for  such  obstructions  in  the  courts  of 
Baid  ooonty ;  that  pursuant  to  said  direction  so  received  from  said 
company,  and  in  the  discharge  of  his  authority  as  the  agent  and 
employee  of  said  railroad  company  as  aforesaid,  the  defendant 
Dwyer  thereupon  proceeded  to  detect  and  arrest  and  prosecute 
criminally  in  the  courts  of  said  county  the  person  or  persons  who 
had  BO  obstructed  the  railroad  aforesaid,  and  in  so  doing  said 
Dwyer  assaulted,  arrested  and  falsely  imprisoned  planitiff  at  said 
county  on  the  ^^  day  of  December,  1SS2,  without  any  legal 
authority  so  to  do,  upon  the  charge  made  by  said  Dwyer  against 
him,  said  plaintiff,  of  unlawfully  obstructing  said  railroad  in  said 
county  at  the  day  the  same  was  obstructed,  as  aforesaid,  to-wit,  on 

the day  of  November,  1882  ;  that  thereupon  said  Dwyer  placed 

handcuffs  upon  his  wrists,  and  in  company  with  othere  in  said 
Dwyer's  employ,  by  threats  of  personal  violence  to  him,  said 
plaintiff,  and  by  catching  hold  of  the  plaintiff's  person,  compelled 
the  plaintiff  to  go  with  him,  said  Dwyer,  from  his  home  in  Enox 
county,  Indiana,  distant  from  Emison's  Station  about  three  miles,  to 
said  station,  in  the  night  over  a  dark  road,  in  the  woods  where  it 
cold  and  diqpreeable,  at  which  station  said  Dwyer  compelled 
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flaid  plaintiff  to  get  into  a  car  on  said  railroad  provided  by  said  ml- 
road  company  for  that  purpoee,  and  said  Dwyer  thereapoiiB  bj 
means  of  said  car^  carried  said  plaintiff  upon  said  railroad  a  ditteAoe 
of  ten  miles,  at  which  point  said  Dwyer  put  said  plaintiff  ofit  of  8»d 
car  in  the  woods,  m  the  middle  of  the  night,  and  in  the  dmrkosi 
kind  of  a  night,  from  which  point  said  plaintiff  was  compeBad  to 
and  did  wander  home,  a  distance  of  twelve  miles,  on  foot,  m  beat 
he  could." 

The  appellant,  in  support  of  its  assault  upon  the  complainant, 
invokes  the  general  rule  that  a  prlnciixil  is  not  responsible  for  the 
torts  of  an  agent  unless  committed  while  engaged  in  the  perform- 
ance of  duties  within  the  scope  of  his  agency.  This  general  rule 
is  too  well  settled  and  too  firmly  grounded  in  principle  to  be  the 
subject  of  debate,  and  if  this  case  is  within  it  there  is  no  necessity 
for  discussion.  But  whether  the  case  is  within  the  rule  is  the 
question,  and  not  whether  there  is  such  a  rule  as  that  asserted. 

The  liability  of  the  principal  is  not  affected  by  the  fact  that  the 
tort  was  willfully  committed,  for  it  is  now  firmly  settled  that 
whether  the  wi*ong  results  from  negligence  or  is  the  product  of  wil- 
fulness, the  principal  is  responsible  if  it  was  committed  within  the 
line  of  the  agent's  duty.  Indiajia,  etc..  By.  Co.  v.  Burdge,  94  Ind, 
46 ;  Louisville^  eic,  B.  Co.  v  Ketty,  92  Ind.  371 ;  8.  c,  47  Anu 
Rep.  149 ;  Terre  Haute,  eic,  B.  Co.  v.  Jackson,  81  Ind.  10 ;  Am. 
Ex.  Co.  M.  Patterson,  73  Ind.  430;  Piiishurgh,  etc.,  B.  Co.  v. 
Theobald,  51  Ind.  246 ;  Indianapolis,  etc..  By.  Co.  v.  AntJwny^  43  Ind. 
183 ;  Jeffersanville  B.  Co.  v.  Bogers,  38  Ind  116 ;  8.  c,  10  Am. 
Rep.  103  ;  Stewart  v.  Brooklyn,  etc.,  B.  Co.,  90  N.  Y.  588 ;  8.  c,  43 
Am.  Rep.  185 ;  Hoffman  v.  New  York  CetU.,  etc.^  B.  Co.,  87  K.  Y. 
25  ;  s.  c,  41  Am.  Rep.  337  ;  Qiiigley  v.  Central  Pacific  B.  Co.,  11 
Nev.  350,  364  ;  Chicago,  etc,  B.  Co.  v.  Flexman,  103  IlL  546  ;  s.  c, 
42  Am.  Rep.  33. 

A  principal  is  responsible  foi  the  acts  of  the  agent  performed 
within  the  line  of  his  duty,  whether  the  particular  act  was  or  was 
not  directly  authorized.  Lomsmlle,  etc.,  B  Co.  v  Kelly,  supra; 
Terre  Haute,  etc.,  B.  Co  v.  Jackson,  supra;  Am.  Ex.  Co.  v.  Pat- 
terson, supra;  Noblesville,  etc,  0.  B.  Co.  v.  Cause,  77  Ind.  142;  a. 
c,  40  Am.  Rep.  224.  In  speaking  of  a  question  like  the  one  before 
us,  the  Court  of  Appeals  of  New  York  said:  ''It  matters  not  that 
he '^  (the  agent)  ''exceeded  the  powers  conferred  upon  him  by  hia 
principal,  and  that  he  did  an  act  which   the   principal  was   not 
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anthorizpd  to  do,  ao  long  as  he  acted  in  the  line  of  his  duty,  or  be- 
mg  engaged  in  the  iorvice  of  the  defendant,  attempted  to  per- 
fonn  a  duty  pertaining,  or  which  he  believed  to  pertain  to  that 
seirice.^  LjifUih  v.  MdropoUiaa^  etc,^  Ry.  Co.y  90  N.  Y.  77;  s.  c, 
43  Am.  Bep.  141.  It  may  be  that  the  statement  we  have  quoted 
needs  some  qualification,  for  we  suppose  that  the  belief  of  the  agent 
would  not  make  the  principal  responsible  if  it  was  in  fact  not  well 
founded,  but  in  the  main  the  statement  correctly  states  the  law. 

The  rules  we  have  stated  lead  to  the  conclusion  that  the  princi- 
pal IS  liable  for  the  tort  of  the  agent,  where  the  particular  act,  al- 
though wilful  and  not  directly  authorized,  was  within  the  line  of 
the  agent's  duty;  but  if  the  act  was  an  independent  one,  and  not 
within  the  scope  of  the  agency,  the  person  injured  cannot  compel 
the  principal  to  respond  in  damages.  It  results  from  these  funda- 
mental doctrines,  that  where  the  principal  confers  a  general  author- 
ity upon  the  agent  to  make  arrests  for  injuries  to  property,  and  the 
agent,  in  exercising  that  general  authority  forcibly  and  wrongfully 
arrests  an  innocent  person,  the  principal  who  conferred  the  general 
aathority  is  liable  for  the  injury  consequent  upon  the  wrongful  act. 
There  are  cases  fully  recognizing  the  principle  upon  which  this  con- 
closion  is  founded.  The  English  statute  authorizes  the  servants 
of  railway  companies  to  make  arrests  in  certain  cases,  and  it  was 
held  in  Ooffy.  Great  Nortliern  Ry.  Co.,  30  L.  J.  C.  L.  148,  that  a 
railway  corporation  was  responsible  for  the  tort  of  its  servants  in 
arresting  and  imprisoning  an  innocent  man.  Addison,  in  com- 
menting upon  the  general  doctrine  says:  '^  In  the  ordinary  course  of 
affairs,  the  company  must  determine  whether  they  will  submit  to 
what  they  believe  to  be  an  imposition,  or  use  this  summary  i>ower 
for  their  protection;  and  as  the  decision  whether  a  particular  pas- 
senger shall  be  arrested  or  not  must  bo  made  without  delay,  it  must 
be  presumed  that  the  officers  of  the  company  charged  with  the 
management  of  traffic  have  authority  to  determine  whether  pas- 
sengers arc  to  be  taken  into  custody  for  this  offbnse;  and  if  bj 
mistake  an  innocent  person  is  apprehended  by  order  of  the  super- 
intendent, the  company  will  be  answerable  for  the  wrong  done.^ 
2  Add.  Torts,  §  817. 

This  principle  applies  here,  for  the  question  is  not  as  to  the  name 

or  station  of  the  agent,  but  whether  the  particular  agent  was  within 

the  line  of  his  agency.     Where  the  particular  act  is  within  the 

aoopcof  the  agency,  then  it  is,  in  legal  contemplation,  the  act  of 
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the  principal,  no  matter  by  what  name  the  agent  is  designated. 
The  material  element  is  the  authority  of  the  agent,  and  not  his 
mere  name  or  position.     Terre  Haute,  etc.,  R.   Oo.  v.  Mc Murray, 
98  Ind.  358;  Chicago,  etc.,  Ry.  Co.  v.  Rose,  112  U.  S.  377.     In 
Chicago  City  Ry.  Co.  y.  McMahon,  103  111.  485;  8.  c.^  42  Am.  Rep. 
29,  a  man  was  employed  to  gather  up  evidence  for  the  company  in 
a  pending  action,  and  while  engaged  in  that  service  offered  a  bribe 
to  a  witness,  and  it  was  held  that  his  act  was  that  of  his  employer. 
In  the  course  of  the  opiuion  it  was  said:  ''He  was  empowereil 
generally  to  perform  that  duty,  without  special  directions.     That 
part  of  the  busmess  of  the  company  was  placed  in  his  charge,  with 
the  general  authority  to  use  his  judgment  in  its  performance.     Hi;^ 
acts  therefore  were  the  acts  of   the  company,  within  the  scopes 
of  his  employment      His  legal  authority,   of   course,  but   ex- 
tended to  lawful  acts.    So  it  is  true  of  all  agencies,  as  they  are  not 
appointed  for  the  purpose  of  committing  wrongs,  or  the  perform- 
ance of  illegal  acts,  except  in  rare  cases.     Few  actions  would  be 
maintainable  if  a  recovery  could  be  had  only  in  cases  where  express 
authority  is  given,  or  the  agent  required,  to  commit  the  wrong.'* 
The  case  of  Oalveeton,  etc.,  Ry.   Co.  v.  Donohoe,  56  Tex.  162,  as- 
serts the  same  general  doctrine  in  a  very  emphatic  way.     There  the 
conductor  caused  the  arrest  of  a  passenger  who  had  offered  in  pay- 
ment of  his  fare  what  the  conductor  supposed  to  be  a  counterfeit 
bank  note,  and  it  was  held  that  the  company  was  liable.     The  case 
of  Lynch  v.  Metropolitan,  etc.^  Ry.  Co.,  supra,  holds  that  a  ruilway 
company  is  liable  to  an  action  for  false  imprisonment,  where  its 
servants  wrongfully  caused  the  arrest  and  imprisonment  of  a  person 
who  was  endeavoring  to  enter  one  of  the  stations  of  the  company 
in  violation  of  its  rules.     The  decision  m  Am.  Ex.  Co.  v.  Patter- 
son,  supra,  is  fully  in  point  here,  and  really  rules  the  case.     It  was 
there  said  in  speaking  of  the  authority  of  the  corporation  to  em- 
ploy agents  to  make  arrests,  and  of  the  liability  of  the  corporation 
for  the  torts  of  the  person  so  employed,  that  ''  Such  companies  must 
be  deemed  to  be  empowered  to  employ  agents  to  do  such  work,  as 
much  as  to  accomplish  its  ordinary  purposes  and  business.     It  8uf> 
ficiently  appears  that  the  defendant  corporation  did  employ,  insti- 
gate and  procure  the  action  of  Hazen,  as  set  forth.     From  this  it 
necessarily  follows  that  the  company  must  be  held  liable  for  any 
trespass  committed  by  her  said  agent  m  the  prosecution  of  that 
employment."    A  corporation,  which  selects  an  agent  and  gives 


NOVEMBER  TERM,  1884  107 

Brtosville  and  Terre  Haute  Railroad  CompaDj  v.  McKee. 

oharge  of  a  special  department  of  its  a£Fairs,  is  responsible  for 
the  i^cts  of  the  agent  performed  while  engaged  in  the  line  of  his 
duties,  although  the  particular  act  may  not  have  been  authorized. 
This  responsibility  is  not  confined  to  acts  rightfully  performed,  but 
extends  to  such  as  are  wrongfully  done.  The  test  of  responsibility 
is  not  whether  the  particular  act  was  rightfully  done  and  spe* 
cifically  authorized,  but  whether  it  was  within  the  scope  of  the 
agent's  authority.  Where,  as  here,  the  corporation  employs  an 
sgent  for  the  purpose  of  arresting  persons  who  do  injury  to  its 
pfoperty,  it  is  answerable  for  the  tort  of  the  agent  who  wrongfully 
inests  one  who  has  committed  no  offense.     22  Alb.  L.  J.  484. 

The  case  of  Hel/rieh  y.  WilliamSy  84  Ind.  553,  so  much  relied 
on  by  the  appellant,  does  not  antagonize  our  conclusion.  In  that 
case  tho  point  decided  was  that  a  complaint  against  the  principal 
was  not  good  unless  it  alleged  that  the  negligent  act  was  com- 
mitted by  the  agent  within  the  line  of  his  duty.  So  we  hold  here. 
We  do  not  hold  the  appellant  responsible  for  tho  tort  of  Dwyer, 
simply  because  he  was  its  agent,  but  we  hold  it  liable  for  tlie  reason 
that  he  committed  the  tort  while  engaged  in  his  pnucipal's  service, 
and  within  the  b'ne  of  his  duty. 

Dwyer  testified,  among  other  things,  that  '^  Mr.  Hepbuni,  su* 
perintendent  of  defendant,  directed  me  to  go  and  hunt  up  any 
person  I  found  guilty; "  and  there  was  other  evidence  tending  to 
diow  the  employment.  The  fact  that  the  agent  arrested  a  pci^sou 
not  guilty  does  not  relieve  the  principal  from  liability,  for  the  dele- 
gation of  authority  to  arrest  persons  deemed  guilty  by  the  agent 
committed  to  him  a  broad  general  powep,  and  if  the  agent,  in  at- 
tempting to  exercise  that  power,  did  another  injury,  the  principal 
most  answer  in  damages.  It  was  not  necessary  for  the  appellee  to 
proTe  that  the  injury  resulted  from  a  rightful  attempt  to  exercise 
the  anthority  conferred,  for  whether  the  attempt  was  rightful  or 
wrongful  the  injured  person  may  compel  the  principal  to  respond 
in  damages  for  an  illegal  injury  inflicted  in  the  exercise  of  the  gene- 
ral authority.  The  question  is  not  whether  the  act  of  the  agent  was 
a  nghtful  exercise  of  the  duty  he  owed  his  principal,  but  whether 
it  was  within  the  general  line  of  his  employment. 

The  evidence  very  satisfactorily  shows  that  the  arrest  of  the  ap- 
pellee was  made  while  Dwyer  was  engaged  in  the  general  line  of  his 
duty,  for  it  shows  that  he  was  at  the  time  searching  for  persons  who 
had  illegally  obstructed  the  appellant's  track.    There  arc  facts  from 
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which  it  may  well  be  inferred  that  the  arrest  of  McKee  was  not  for 
an  independent  crime,  but  for  an  offense  against  the  corporation. 
It  is  sufficient,  if  the  facts  proved  supply  reasonable  grounds  for 
the  necessary  inferences,  and  here  the  evidence  does  supply  such 
grounds.  It  is  not  necessary  to  make  out  a  case  by  positive  evi- 
dence.  Indianapolis^  ele^  R.  Co,  v.  OolUngioood^  71  Ind.  476;  In- 
dianajMn^  etc^  Py.  Co.  v.  Tliomas,  84  Ind.  194;  Uedrick  v.  /).  if. 
Osbonie  di  Co.,  99  Ind.  143. 

Judgment  affirmed. 

NoTB  BT  rme  Rbfortbr  —  In  Oeraty  ▼.  Stem,  80  Han,  4d6,  tbe  plaintiff 
went  to  the  defendant's  store  in  New  York  citj  to  purchase  an  ulster  for  her- 
self. After  she  had  examined  one  and  put  it  on  preparatory  to  its  purchase, 
a  floor  walker  in  the  employ  of  the  defendant  approached  and  told  her  that  she 
did  not  wish  to  purchase  the  ulster,  but  was  a  spy  from  a  rival  establishment, 
and  told  the  saleswoman  to  take  the  cloak  from  the  plaintiff,  which  was  done. 
Held,  that  this  constituted  an  actual  assault,  and  that  the  defendants  were  lia 
ble  for  it.  The  court  said:  "  The  liability  of  masters  is  not  measured  entirely 
by  their  instructions  to  their  servants.  If  the  act  of  the  servant  be  within  the 
scope  of  his  authority,  and  committed  in  his  master's  business,  the  latter  is  re 
sponsible.  Higgitis  v.  WatervUel  Turnpike  Cb.,  40  N.  T.  28;  s.  c  ,  7  Am.  Rep. 
233.  In  this  case  there  can  be  no  claim  that  the  employees  of  the  defendant 
were  prompted  by  malicious  motives  or  selfish  aims.  Their  action  was  in  their 
line  of  duty  as  they  understood  it.  The  duty  to  act  was  cast  on  them  then  and 
there.  Their  instructions  were  not  to  show  styles  or  give  prices  to  persons 
who  came  from  other  stores  to  look  at  styles  or  obtain  prices.  Here  an  emer- 
gency arose,  where  such  a  case  was  presented  as  the  employees  believed,  and 
the  duty  of  deciding  was  imposed  on  them.  They  may  have  decided  unwisely, 
but  their  decisuon  and  action  was  clearly  within  the  line  of  their  duty,  and  the 
defendants  are  responsible  for  the  resulting  consequences.  It  was  for  no 
selfish  purpose  that  they  submitted  the  plaintiff  to  indignity,  but  to  serve  the 
defendants  only,  and  if  they  devolved  the  duty  of  carrying  out  their  instruc- 
tions on  their  employees  they  must  be  held  responsible  for  the  manner  in 
which  it  is  done;  no  other  rule  would  meet  the  requirements  of  public  poHey 
or  public  convenience.' 

bee  Chicago  dk  Ekutem  L.  Co,  v.  Flexman,  108  111.  546;  s.  c,  43  Am.  Rep. 
83.  and  note,  86,  WiUiams  v.  Planten'  Ins  Co,  (57  Miss.  759),  84  Am.  Rep. 
494,  and  note,  495.  Compare  McCarthy  v.  De  ArnaU,  99  Penn.St  68,  holding 
that  a  city  is  not  liable  for  the  arrest  of  an  innocent  person  in  good  faith  by 
the  mayor  and  police,  same  principle,  TrammeU  v.  Town  nf  RuMeUmUe,  9i 
Ark  105;  8.  c,  86  Am.  Rep.  1. 
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City  of  Looansport  y.  Uhl. 

(90  Ind.  631^ 
la  junction  — laehe$. 

Where  the  owner  of  a  water-power  suffers  a  city  to  erect  water- works  designed 
to  be  fed  from  the  same  stream,  without  objection  and  without  the  assess- 
ment and  prepayment  of  his  damages  he  may  not  have  an  injunction 
agamst  their  use,  on  the  ground  of  injury  to  his  water-power.  {^Su  iwte, 
p,  117.) 

SUIT  for  injunction.     The  opinion  ."itatcs  tho  case.     The  injuno- 
tiou  was  granted  below. 

D.  r.  Baldwin,  D.  D.  Dykeman,  W.  T.  Wihoiiy  0.  C.  Tabor,  J. 
C.  SeUott,  and  Q.  A.  Myer^y  fur  a])peHant. 

Z).  B.  McConnell,  R.  Maguey  S.  T  McGonnell,  D.  C.  Justice,  and 
CB.  'fader,  for  ai)])ellees. 

NiBLACK,  J.     I'his  was  a  suit  for  an  injunction. 

[Omitting  first  paragraph  of  complaint.] 

The  second  paragraph  reiieated,  in  a  gcncml  way,  but  more  in 
detail,  the  facts  contained  in  the  first  paragraph,  with  the  additional 
STcnnents  that  the  plaintiffs  never  became  aware  of  the  extent  of 
the  injury  inflicted  upon  them  until  a  shurt  time  before  the  com- 
meucement  of  this  suit,  and  ihat  the  city  of  Ljjansport  had  never 
by  resolution,  ordinance  or  otherwise,  fixed  or  determined  the 
amount  of  water  it  desired  or  intended  to  divert  from  Eel  river  to 
npply  its  water-works,  so  that  the  i)laintiffs  hud  been  unable  to 
take  the  initiative  to  have  their  damages  assessed. 

Uemurreis  to  both  paragraphs  of  the  complaint  were  severally 
overruled,  and  issues  were  then  formed  upon  them. 

At  the  hearing,  the  Cii*cuit  Court  made  a  genei'al  finding  for  the 
plaintiffs,  and  decreed  that  unless  the  city  of  Logansport  should 
withm  the  period  of  one  year  thereafter,  cause  the  plaintiffs'  dam- 
ages to  their  mill  property  to  be  assessed,  the  defendants  would, 
after  the  expiration  of  that  time,  stand  and  be  enjoined  from  di 
Terting  water  from  Eel  river,  except  for  the  purpose  of  extmguish- 
ir.g  fires. 
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Error  is  first  assigned  upon  the  oyerrulmg  of  the  demurrer  to 
the  first  paragraph  of  the  complaint,  and  in  support  of  that  as- 
signment of  error  it  is  argued  that  upon  the  facts  averred  in  that 
paragraph  the  appellees  have  been  guilty  of  laches  in  the  enforc(>- 
ment  of  their  right  to  an  undisturbed  flow  of  water  in  Eel  river, 
and  have  practically  estopped  themselves  from  all  claim  to  relief  by 
injunction  by  their  delay  m  the  commencement  of  this  action. 

In  response  to  that  argument,  it  is  contended  that  the  appellees' 
Tight  to  an  unobstructed  flow  of  water  in  the  channel  of  Eel  river, 
above  their  mill,  is  one  so  firmly  secured  to  them  by  the  Constitu- 
tion that  it  can  neither  be  abridged  nor  taken  away  from  them  ex- 
cept by  proper  proceedings  to  assess  their  damages,  or  by  the 
adverse  use  of  the  water  for  a  period  of  twenty  years,  and  that 
hence  no  laches  can  be  imputed  to  them  in  consequence  of  their 
delay  in  bringing  this  action.  It  is  also  contended  that  the  para- 
graph in  question  is  good  as  a  complaint  for  at  lea^t  nominal 
damages,  as  well  as  a  complaint  to  have  the  appellees'  title  quieted. 
But  the  paragraph  made  no  demand,  and  did  not  purport  to  be  a 
complaint  for  damages;  neither  was  any  question  of  adverse  title 
presented  by  the  facts  it  contained.  The  appellees  and  the  city  of 
Logansport  are  shown  to  be  riparian  proprietors  of  land,  under  un- 
disputed titles,  upon  the  same  water-course.  As  applicable  to  such 
riparian  pi*oprietorships,  Washburn  on  Easements  and  Servitudes, 
at  page  286  (3d  ed.),  says:  "  Now  the  rights  of  a  riparian  proprietor 
of  land,  over  which  there  is  a  flowing  stream  of  water,  are  to  use  it 
for  any  and  all  lawful  purposes,  while  it  is  passing,  in  its  natural 
current,  over  his  land.  But  the  specific  water  that  may  be  thus 
passing  is  not  his  property  except  through  its  use;  nor  has  he  a 
right  to  detain  it  otherwise,  since  the  rights  of  all  riparian  proprie- 
tors upon  any  stream,  in  respect  to  the  waters  thereof,  are  in  the 
eye  of  the  law,  equal  and  the  same.  The  obligation  of  any  one  of 
these  to  suffer  it  to  flow  to  the  proprietor  below  is  equally  stringent 
and  imperative  as  his  right  was  to  have  it  flow  to  him  from  the 
proprietor  above." 

The  right  of  a  riparian  proprietor  to  have  the  water  in  the  stream 
above  flow  to  him  is  usually  denominated  a  ''natural  easement, ** 
but  it  is  not  strictly  an  easement,  since  an  easement  rests  upon 
some  supposed  grant  or  title  by  prescription.  It  is  lather  a  natural 
right  incident,  and  not  appurtenant,  to  the  land.  It  is  howoTer 
an  absolute  and  inseparable  incident  to  the  land,  which  can  only 
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be  lost  by  grant  or  by  twenty  years'  adverse  possession.  Washb. 
supra^  21,  287. 

The  city  of  Logansport,  by  its  purchase  of  the  upper  mill-dam, 
mill-race,  water-power  and  appurtenances,  which  had  formerly  be- 
longed to  Hamilton  &  Taber,  succeeded  to  all  the  rights  pertaining 
to  an  upper  mill-owner  on  the  same  stream  with  the  appellees. 
Where  two  or  more  owners  of  mill  property  upon  the  same  stream 
shall  have  severally  occupied  their  premises  with  hydraulic  works 
of  art,  each  has  the  right  to  make  use  of  the  water  in  a  reasonable 
manner,  having  reference  to  a  like  right  in  the  other  or  others,  and 
to  the  rights  of  other  riparian  proprietors,  and  when  a  question 
arises  as  to  what  ought  to  be  considered  such  a  reasonable  use,  it 
becomes  a  matter  for  judicial  inquiry. 

Washbam,  referring  to  these  relative  rights  of  mill-ownei*s,  on 
page  347,  further  says:  ''A  large  proportion  of  the  cases,  where 
conflicting  rights  are  set  up  by  such  mill-owners  to  the  use  of  water, 
will  be  found  to  have  been  determined  by  the  application  of  this 
broad  role  of  what  is  a  reasonable  use  in  view  of  the  circumstances  of 
each  particular  case.  What  a  reasonable  use  of  water  may  be,  in 
any  given  case,  depends  upon  the  subject-matter  of  the  use;  the 
occasion  and  manner  of  its  application;  its  object,  extent,  necessity 
and  duration;  and  the  established  usage  of  the  country,  the  size  of 
the  stream,  the  fall  of  water,  its  volume  and  velocity  and  prospect- 
ive rise  and  fall, —  all  of  which  are  important  elements  to  be  taken 
into  account  in  determining  the  question."  We  have  said  thus 
much  on  the  subject  of  the  rights  of  riparian  proprietors  and  mill- 
owners  upon  the  same  stream  to  illustrate  more  thoroughly,  that 
upon  the  facts  stated  in  the  paragraph  of  complaint  under  consid- 
eration, no  question  of  title  was  presented,  but  that  the  only  ques- 
tion which  arose  npon  those  facts  was  whether  the  city  of  Logans- 
port  had  made,  and  was  likely  to  continue  to  make,  an  unreasonable, 
and  hence  wrongful  use  of  the  water  flowing  in  Eel  river  above  the 
appellees'  mill-privileges,  which  the  parties  were  and  are  entitled 
to  use  in  common  between  them.  Oould  Waters,  §§  205,  20U,  207, 
208,  200;  Godd.  Easem.  296  et  seq.;  Ang.  Water-courses,  §g  93  a, 
444  ei  seq. 

It  has  been  held,  and  oftentimes  reiterated  by  this  court,  that  the 
rafBciency  of  a  complaint  must  be  judged  of,  and  issues  upon  it 
formed,  with  reference  to  some  particular  theoretical  right  of 
recovery,  and  that  the  theory  upon  which  a  pleading  has  been 
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framed  must  be  determined  from  the  general  tenor  and  scope  of  its 
averments.  W.  U.  Tei.  Co.  y.  Reed,  'j6  Ind.  195 ;  Sims  y.  Smith, 
99  Ind.  469. 

The  general  tenor  and  scope  of  the  paragraph  before  us  show  it 
to  be  in  the  nature  of  a  complaint  for  an  injunction,  and  the  relief 
granted  at  the  final  hearing  was  upon  the  theory  that  the  complaint 
as  a  whole  constituted  a  complaint  for  an  injunction.  The  para- 
graph therefore  must  be  considered  as  a  complaint  for  an  injunction, 
and  an  injunction  only. 

The  granting  or  refusal  of  an  injunction  rests,  m  each  particular 
case,  in  the  sound  discretion  of  the  court  An  injunction  ought  not 
therefore  to  be  granted  when  it  would  be  against  good  conscience, 
or  productive  of  great  hardship,  oppression  or  injustice,  or  of  pub- 
lic or  private  mischief.  1  High  Inj.,  §  15 ;  Godd.,  supra,  '^68 ; 
Sheldon  v.  Rockioellj  9  Wis.  158 ;  Petfibone  v.  LaOrosse,  etc.,  /J. 
Co.,  14  Wis.  479 ;  Cobb  v.  Smith,  16  Wis.  661  ;  2  Barb.  Ch.  Pr., 
§  608,  n.  4 ;  Omn  v.  Field,  lit  Allen,  457 ;  Reddall  v.  Bryan,  14 
Md.  444. 

The  discretion  thus  conferred  in  proceedings  for  an  injunction 
must,  it  is  true,  be  exercised  according  to  the  recognized  princi|)le8 
of  equity  jurisprudence,  but  it  is  nevertheless  a  discretion  to  be 
used  in  promoting  tlie  ends  of  justice  and  a  sound  public  policy. 

As  regards  the  effect  of  unreasonable  delay  in  bringing  suits  of 
the  class  to  which  this  belongs,  Pomcroy,  in  his  work  on  Equity 
Jurisprudence,  states  the  doctrine  to  be,  '^  Acquiesc"nce  in  the 
wrongful  conduct  of  another,  by  which  one's  rights  are  invaded, 
may  often  operate,  upon  the  principles  of  and  in  analogy  to  estoppel, 
to  preclude  the  injured  party  from  obtaining  many  distinctively 
equitable  remedies  to  which  he  would  otherwise  be  entitled.  This 
form  of  qnnsi  estoppel  does  not  cut  off  the  party's  title,  nor  his 
remedy  at  law ;  it  simply  bars  his  right  to  equitable  relief,  and 
leaves  him  to  his  legal  actions  alone."    §  817. 

Tliis  doctrine  of  acquiescence  as  a  qHoai  estoppel  is  one  of  general 
application  in  proceedings  to  restrain  the  wrongful  acts  of  another 
and  to  which  effect  has  been  given  in  numerous  cases  arising  out  of 
controversies  concerning  the  use  of,  or  rigiit  to  use.  water  in  flowing 
streams.  But  to  make  ticquiescence  effective  to  such  an  extent  it 
must  necessarily  have  been  voluntary,  and  with  knowledge  of  the 
wrongful  acts  complained  of  and  of  their  probably  injurious  conse* 
quences. 
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High  on  Injunction  states  the  rule  to  T>e  that  ^*  one  who  has  by 
his  own  acts  consented  to  or  acquiesced  in  the  use  of  water  in  a 
particnlar  manner  will  be  estopped  from  afterward  enjoining  its 
ase  in  that  manner.  Thus  where  complainant  without  objection 
has  stood  by  and  allowed  defendant  to  erect  a  mill  m  violation  of 
the  terms  of  his  grant  to  defendant  of  the  right  to  use  the  water  m 
a  particular  manner,  he  is  by  his  silence  debarred  from  any  relief 
against  such  diversion  of  the  water.        •        ♦        * 

"  Upon  similar  principles  it  is  held  that  long  acquiescence  on  the 
part  of  the  proprietors  of  a  water-power  in  a  certain  measurement 
of  water  to  which  defendants  are  entitled,  will  preclude  the  pro- 
prietors from  obtaining  relief  by  injunction  against  such  measure- 
ment or  use  of  the  water,  especially  where  erections  have  been  made 
by  defendants  at  considerable  expense,  which  would  be  almost  a 
total  loss  in  case  the  injunction  should  be  granted*  So  acquiescence 
on  the  part  of  plaintiffs  in  the  deprivation  of  water,  which  they 
afterward  seek  to  enjoin,  may  stop  them  from  obtaining  relief  in 
equity.  Thus,  where  defendants  were  entitled  by  an  act  of  Parlia- 
ment to  use  water  from  plaintiffs'  canal  for  a  particular  purpose, 
bat  for  no  other,  and  they  had  been  for  many  years  permitted  by 
plaintiffs  to  use  the  water  for  other  purposes,  and  [who  ?J  then 
sought  to  enjoin  such  use,  an  interlocutory  injunction  was  refused, 
even  though  plaintiffs  had  established  their  right  by  an  action  and 
judgment  at  law.  And  when  it  is  sought  to  enjoin  defendants  from 
keeping  their  dam  closed  in  such  manner  as  to  prevent  the  flow  of 
water  to  plaintiff's  mill,  but  plaintiff  has  delayed  proceedings  for  a 
period  of  more  than  three  years  after  the  erection  of  the  dam,  he 
will  not  be  allowed  an  injunction.  And  the  fact  that  the  damnges 
sustained  may  be  recovered  at  law  affords  additional  ground  for 
refusing  equitable  relief  in  such  case."     1  High  Inj.,  §g  884,  885. 

In  the  case  of  Aitorney-Oenerdl  v.  New  Yorky  eic,  R,  Co.,  24  N. 
J.  Eq.  49,  it  was  held  that  where  the  construction  of  an  important 
public  work  has  been  permitted  to  proceed  almost  to  completion, 
in  full  view  of  all  the  parties  who  could  be  affected  by  its  construc- 
tion, and  large  expenditures  have  been  made,  and  liabilities  incurred, 
and  iM>  action  is  taken  to  prevent  the  progress  of  the  work  for  more 
than  fourteen  months,  a  court  of  chancery  would  not  enjoin  the 
further  proaecution  of  the  work. 

In  the  case  of  Traphagen  v.  Jersey  CUy,  29  N.  J.  Eq.  206,  it  was 
further  held  that  where  a  suitor  seeks  to  have  a  public  improvement 
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enjoined,  he  must  not  only  show  that  some  right  secured  to  him 
has  been  violated,  and  that  he  has  no  other  adequate  remedy,  but 
he  must  also  apply  promptly,  and  that  where  by  his  laches  he  has 
made  it  impossible  for  the  court  to  enjoin  his  adversary  without 
inflicting  great  injury  upon  him,  an  injunction  will  be  refused,  and 
he  will  be  left  to  pursue  his  ordinary  remedy  at  law.  A  similar 
doctrine  was  announced  in  the  cases  of  Slaie  v.  Paterson,  40  N.  J. 
L.  244,  and  Beilinger  v.  Poisaic,  45  N.  J.  L.  146.  Kerr  on  In  jano- 
tions  (*  p.  201)  declares  that  ^*  Parties,  who  possessing  full  knowl- 
edge of  their  rights,  have  lain  by,  and  by  their  conduct  have  en- 
couraged Others  to  expend  moneys  or  alter  their  condition  in  con- 
travention of  the  rights  for  which  they  contend,  cannot  call  upon 
the  court  for  its  summary  interference." 

This  doctrine  has  been  recognized  by  this  court  in  general  terms 
by  the  cases  of  Palmer  v.  Stumph,  29  Ind.  329;  HeUenkamp  v.  OHy 
of  Lafayette,  30  Ind.  192,  and  City  of  Lafayette  v.  Fowler,  34  Ind. 
140.  See  also,  the  case  of  Ricketts  v.  Spraker,  77  Ind.  371,  and 
the  authorities  there  cited. 

In  commenting  however  upon  the  first  three  of  these  last-named 
cases,  it  is  insisted  by  the  appellees  that  they  are  in  principle,  and 
hence  in  legal  effect,  overruled  by  the  more  recent  case  of  Cox  v. 
LouisvilUy  etc,  R.  C%>.,  48  Ind.  178,  in  which  it  was  held  that  a 
land-owner,  abutting  upon  a  street  in  the  city  of  Lafayette,  was 
entitled  to  an  injunction  against  a  railroad  company  to  restrain  it 
from  the  use  of  the  street  until  hh  damages  were  assessed  and  paid, 
where  the  application  was  made  many  years  after  the  appropriation 
of  the  street  and  the  construction  of  the  company's  line  of  road. 
But  in  that  case  no  question  was  made  upon  the  delay  in  bringing 
the  suit,  and  nothing  was  either  said  or  decided  touching  the  effect 
of  Cox's  long  acquiescence  in  the  wrongful  acts  of  which  he  com- 
plained. The  case  was  made  to  turn  upon  another  and  wholly 
different  question.  It  is  only  fair  to  assume  that  if  Cox's  acqui- 
escence had  been  interposed  as  an  objection,  it  would  have  been 
held  that  his  application  came  too  late.  It  is  further  insisted  that 
under  our  Code,  the  question  of  the  plaintiff's  unreasonable  delay  in 
the  commencement  of  his  action  cannot  be  raised  by  a  demurrer  to 
the  complaint,  and  the  case  of  Harper  v.  Terry,  70  Ind.  204.  is  re- 
lied upon  as  sustaining  that  construction  of  the  Code.  In  that  case, 
it  was  reaffirmed  that  where  lapse  of  time  is  relied  on  as  a  defense 
to  an  action,  it  must  generally,  under  our  Code  of  Procedure,  be 
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])leaded  as  a  defense,  and  be  based  upon  some  statute  limiting  the 
action.  That  is  undoubtedly  the  proper  construction  of  the  Code 
when  lapse  of  time  is  relied  upon  in  an  ordinary  action  as  a  defense, 
bat  the  enforcement  of  a  right  by  injunction  constitutes  what  is 
known  as  an  *- extraordinary  remedy,"  and  the  rules  governing 
ordinary  civil  actions  are  not  in  all  respects  applicable.  In  a  case 
like  this,  lapse  of  time  is  neither  technically  nor  in  any  proper  sense 
%  matter  of  defense.  It  is  of  the  essence  of  the  application,  that  it 
has  been  made  within  proper  time,  and  when  it  is  shown  upon  the 
face  of  the  complaint  that  there  has  been  unreasonable  delay, 
advantage  may  be  taken  of  that  infirmity  in  the  application  by 
demurrer. 

It  is  further  insisted  that  as  the  right  of  the  api)ellees  to  have 
their  damages  assessed  before  any  water  could  be  lawfully  diverted 
from  the  channel  of  Eel  river  was  a  right  reserved  to  them  by 
the  Constitution,  it  was  one  which  could  not  have  been  impaired  by 
any  lapse  of  time  less  than  twenty  years,  and  that  in  consequence, 
the  doctrine  of  the  text- writers  and  decided  cases  on  the  subject  of 
acquiescence  in  the  deprivation  of  ordinary  property  rights,  to  which 
we  have  referred,  has  no  application  to  this  or  any  similar  case. 

Any  merely  personal  right  reseil^ed  by  the  Constitution  may  be 
as  readily  waived  as  any  oiher  well-recognized  right.  Every  suitor 
is  entitled  under  the  Constitution  to  a  speedy  trial,  but  it  is  a  right 
which  may  be  waived  by  asking  for  and  obtaining  a  continuance  of 
his  cause.  In  all  criminal  prosecutions,  the  accused  had  a  consti- 
tutional right  to*a  public  trial  by  an  impartial  jury  in  the  county 
in  which  the  ofiFcnse  with  which  he  is  charged  may  have  been  com- 
mitted, and  yet  he  might  consent  to  secret  trial  and  to  be  tried  by 
a  jury  entertaining  prejudices  against  him.  A  failure  to  object  to 
a  juror,  at  the  proper  time,  on  account  of  his  partiality,  operates 
as  a  waiver  of  the  accused^s  right  to  complain  that  the  juror  was 
not  impartial  Adams  v.  SkUe^  99  Ind.  :^44;  Murphy  v.  SiaUy  97 
Ind.  579. 

[Minor  points  omitted.] 

Upon  the  facts  stated,  to  which  we  are  required  to  give  a  con- 
traction, the  appellees  have  been  and  are  likely  hereafter  to  be  in- 
jured by  the  diversion  of  water  by  the  appellants  from  the  channel 
of  n?er  above  them.  This  right  of  a  riparian  proprietor  or  mill- 
owner  to  have  the  water  flow  to  him  from  the  stream  above  is  one 
which  may  be  taken  into  account  in  the  assessment  of  damages  to 
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real  estate  to  which  it  is   incident.     Washb.  supra,  -4(6;    Gould 
Waters,  §  245. 

The  appellees  might  therefore  at  the  proper  time,  have  caused 
the  city  of  Logansport  to  be  enjoined  from  diverting  water  from 
their  mills  until  their  damages  were  assessed  and  paid.  Sidener  v. 
Nbmstown,  etc.,  Turnpike  Co.y  23  Ind.  623;  Cox  v.  Louisville^  etcy 
R.  C'f.y  supray  and  authorities  there  cited.  How  long  this  equita- 
ble remedy  remained  open  to  them  we  need  not  now  inquire,  since 
such  an  inquiry  is  not  necessarily  involved  in  the  decision  of  this 
cause.  The  inference  is  plain  that  the  appellees  had  knowledge  of 
every  step  taken  by  the  city  of  Logansport  looking  to  the  erection 
and  maintenance  of  its  water- works,  and  of  the  consequent  diver- 
sion of  water  which  was  likely  to  ensue.  With  this  knowledge  no 
resistance  seems  to  have  been  made.  This  justifies  the  conclusion 
that  the  acquiescence  of  the  appellees  in  all  that  was  done  pertaining 
to  the  water-works  was,  in  all  respects,  a  voluntary  acquiescence, 
and  has  been  for  a  length  of  time  and  under  circumstances  which 
utterly  preclude  any  claim  of  equitable  relief  by  injunction.  Noth- 
ing therefore  of  a  remedial  character  remains  to  the  appellees  except 
their  right  to  compensation  for  damages  presumably  already  and 
hereafter  to  be  sustained. 

This  right  to  compensation  may  be  enforced  either  by  actions  for 
damages  or  by  causing  their  damages  to  be  assessed  under  section  909, 
R.  S.  1881,  which  in  its  general  scojYe  and  spirit  extends  to  both  lands 
and  water  taken  for  water- works  under  the  right  of  eminent  domain. 
As  to  the  measure  of  damages  in  a  case  like  this  reference  is  made 
to  the  case  of  Cowdrei/  v.  Itihabilaiiis  of  Wobunif  13G  Mass.  401K 

The  following  cases  are  also  cited  as  having  a  bearing  on  some 
of  the  questions  discussed  in  this  opinion:  Guotlui  v.  CinciinmU^ 
etc. J  Caiud  Co.,  18  Ohio  St.  169;  BirminfflMm  Canal  Co.  v.  Lloyd, 
18  Ves.  Jr.  514;  Rockdale  Canal  Co.  v.  King,  2  Sim.  (N.  S.)  78; 
T/MftiasY.  Woodinany  23  Eans.  217;  s.  c,  33  Am.  Rep.  156;  Bnr^ 
den  V.  Slein^  27  Ala.  104;  Morris,  etc.,  R.  Co.  v.  Pnulden,  20  N. 
J.  Eq.  530;  Jones  v.  City  of  Newarky  11  N.  J.  Eq.  452;  Bowman  v. 
Wnihen,  1  How.  180;  Blanchard  v.  Doenng,  23  Wis.  200;  Mc^ 
Qniddy  v.  Ware,  20  Wall.  14;  HniglU  v.  Price,  21  N.  Y.  241;  City 
of  Logansport  v.  LaRoMS,  99  Ind.  117. 

No  argument  has  been  submitted  upon  the  sufficiency  of  the  sec- 
ond paragraph  of  the  complaint.  We  consequently  make  no  formal 
ruling  upon  its  sufficiency. 
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As  the  jadgment  appealed  from  seemiugly  rests  npon  both  para- 
graphs, it  will  in  auy  ev^ent  have  to  be  reversed  for  error  in  over- 
ruling the  demurrer  to  the  first  paragraph. 

If  the  Circuit  Court  shall  be  called  upon  to  consider  the  question 
of  the  sufficiency  of  the  second  paragraph,  it  will  keep  in  view  the 
principles  and  conclusions  hereinabove  announced. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded 

for  farther  proceedings  not  inconsistent  with  this  opinion. 

Petition  for  rehearing  denied. 

Judgment  reversed. 

NoTB  BT  THB  Rkfortbr.— In  State  ▼.  Paterean,  40  N.  J.  L.  246,  it  U 
nid  :  "  It  is  admitted,  in  behalf  of  the  city  of  Paterson,  that  there  have  been 
irregularities  in  these  proceedings,  and  it  is  also  conceded  that  if  the  prose- 
cntors  had  acted  promptly  the  defects  are  such  that  the  grading  and  curb- 
ing of  this  avenue  could  have  been  stopped.  But  it  is  also  contended  that  the 
prosecutors  had  actual  notice  of  these  Improvements  before  they  were  made 
and  during  their  progress ;  that  with  this  knowledge  they  permitted  the  work 
to  go  on  to  completion,  and  after  the  city  had  expended  and  actually  paid  the 
whole  cost  thereof,  now  re/use  to  pay  their  respective  assessments  because  of 
these  preliminary  defects.  All  the  proofs  in  the  case  show  that  they  had  such 
notice,  and  there  is  no  denial  on  their  part.  They  were  not  in  a  position  to  be 
olent  if  the  city  was  acting  with  a  misapprehension  of  its  right  and  under 
color  of  authority  given  it  by  the  charter  to  grade,  pave  and  curb  the  streets. . 
The  first  work  done  upon  the  land  of  each,  or  affecting  it,  with  tiieir  knowl- 
edge, was  noUce  to  them  that  the  city  authorities  were  there  with  a  claim  of 
right  to  make  a  public  improvement,  and  if  they  neglected  to  make  the  proper 
inquiries,  or  to  object  with  an  assertion  of  their  rights  as  land  owners  until 
the  work  was  done  and  paid  for.  such  conduct  is  a  waiver  of  all  objections  te 
the  right  to  make  such  improvement  This  has  become  the  settled  law  in  our 
State  relating  to  such  improvements.  State  v.  Oitp  of  PaUreon,  36  N.  J.  L. 
ISO;  StaU  V.  Morrietawn,  S4  N  J.  L.  445. 

"  After  such  acquiescence  in  the  acts  of  the  city  officers  and  delay  in  enforcing 
their  legal  remedy  the  objections  that  may  be  made  by  land-owners  affected  by 
the  improvements  must  relate  only  to  the  apportionment  and  amount  of  the 
assessment  made  upon  them  for  the  damages  and  benefits  resulting  from  such 
improvements.** 

In  Eaeton  v.  N.  T„ete.,  B.  Co.,  2i  N.  J.  Eq.  57,  the  chancellor  said .  **  A  mere 
objection  or  protest,  on  a  mere  threat  to  take  legal  proceedings,  is  not  sufficient 
to  exclude  the  consequence  of  laches  or  acquiescence  in  such  a  case  as  the 
present.  A  notice  was  indeed  held  to  be  sufficient  in  the  case  of  Attomeff- 
Oeneral  v.  Hudeon  River  R  Cb.,  9  N.  J.  Eq.  527  ;  but  in  that  case  the  notice  was 
given  before  the  work  began,  and  the  bill  was  filed  in  a  very  few  days  after 
the  notice  was  served.  If  acquiescence  cannot  be  imputed  to  the  complainants, 
they  certainly  are  chargeable  with  delay  which,  though  it  may  not  amount  to 
proof  of  acquiescence,  may  be  sufficient  to  disentitle  the  complainants  to  the 
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sammary  interferenoe  of  the  court  by  interloeatory  injanction ;  and  this 
principle  applies  with  peculiar  force  where  the  act  complained  of  is  caused  by 
a  public  company  in  the  execution  and  construction  of  their  worlcs.  The  extent 
of  the  expenditure  is,  to  a  certain  degree,  the  measure  of  the  aoquiescenoe.'* 

See  also  New  Tork,  etc.,  M.  Co.  v.  DentUt,  40  N.  J.  L  868. 

In  Traphoffen  v.  Mayor,  etc.,  29  N.  J.  £q.  206,  the  vice-chancellor  said: 
'*  This  court  ¥rill  even  refuse  to  exert  its  prohibitory  power  in  aid  of  rights 
asserted  on  behalf  of  the  State,  when  it  appears  that  its  representatives,  by 
silence  and  inaction,  have  presumably  encouraged  the  outlay  of  large  sums  of 
monev  in  the  prosecution  of  an  important  public  enterprise,  undertalcen  in 
good  faith,  and  which,  if  arrested,  would  bring  disaster  upon  its  projectors." 
Atiomey-Oeneral  v.  Delatoare,  etc.,  R  Co.,  27  N.  J,  £q.  1.  The  complain- 
ants,  by  laches,  if  not  by  acquiescence,  have  lost  all  right  to  have  the  use  of 
this  street  forbidden.  By  delay  they  have  made  it  impossible  for  the  court  to 
give  them  the  special  relief  they  ask,  without  doing  great  and  irreparable  in- 
jury to  the  public;  they  have  therefore  no  claim  to  such  relief  as  it  is  the 
peculiar  province  of  courts  of  equity  to  give,  but  must  be  left  to  pursue  their 
ordinary  legal  remedy.  A  court  of  equity  cannot  permit  them  to  speculate 
apon  the  chances.  The  public  authorities  doubtless  when  they  took  posses- 
sion believed  the  publis  had  acquired  a  right  to  the  use  of  this  land  as  a  pub- 
lic highway  by  dedication.  If  the  complainants  were  not  willing  it  should  be 
taken  for  a  public  highway,  for  all  purposes,  without  compensation  first  being 
made,  their  remedy  was  clear,  and  the  course  to  Im  pursued  plain.  It  may  be 
that  if  the  alternative  had  been  promptly  offered  to  the  municipality  to  pay 
for  the  land  before  taking  possession  of  it,  or  to  let  it  alone,  they  would  have 
let  it  alone;  but  ^he  complainants,  instead  of  adopting  that  course,  have  know- 
ingly permitted  their  land  to  lie  appropriated,  at  great  expense,  to  public  use, 
and  now  when  the  public  authorities  have  reached  a  point  in  the  prosecution 
of  the  work  where  retreat  is  impossible,  this  court  is  asked  to  stretch  forth  its 
mnn.  The  appeal  comes  too  late;  besides,  there  is  reason  to  believe  the  com 
plainants'  delay  was  designed." 

To  the  same  effect,  Nosser  v.  SeeUy,  10  Neb.  460;  also  Th&maa  v.  Wood- 
man, 28  Kans.  217;  s.  c,  88  Am.  Kep.  156;  HaiUiii  v.  Cfiic.,  etc.,  R.  Co.,  61 
Wis.  515. 

In  Oriffin  v.  Angiuta  and  KnoxviUe  Rnllroad,  70  Ga.  164,  it  was  said:  "  This 
record  brings  before  us  the  sole  point  of  the  refusal  of  the  injunction  by  the 
chancellor  to  enjoin  a  railroad  company,  which  had  completed  and  equipped 
its  road  at  the  cost  of  hundreds  of  thousands  of  dollars,  from  running  its  road 
through  the  complainant's  land,  which  was  part  of  the  road-bed  so  completed 
and  used  by  it,  until  the  damage  for  the  right  of  way  and  cutting  down  and 
osing  the  timber  thereon  was  assessed  —  the  entry  of  the  company  thereon 
and  use  thereof  as  a  right  of  way  and  the  appropriation  of  the  timber  on  the 
right  of  way  not  having  been  legally  objected  to  until  the  whole  road  was 
built  and  equipped  We  think  it  would  have  been  inequitable  to  grant  the 
injunction  praved  for.  under  the  facts     *    •    • 

*'  It  is  true  tha^,  under  the  (Constitution  of  1877.  private  property  cannot  he 
taken  or  damaged  for  public  use,  unless  Just  and  adequate  compeusatiou  be 
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flnt  paid.  An.  1,  %  8,  Par.  1;  Code,  5024;  but  if  the  owner  allow  it  to  be 
taken  or  damaged  withoat  legal  opposition  thereto  until  an  immense  snm  of 
monej  has  been  expended  in  completing  and  equipping  an  entire  road,  of 
which  his  land  is  bnt  a  fractional  part,  of  comparatively  little  valae,  it  would 
not  do  to  enjoin  the  franchise  to  the  use  of  the  entire  road  until  that  damage 
•nd  occupancj  were  assessed  and  settled.  One  cannot  stand  by  and  suffer  an- 
other to  expend  money  to  large  amounts  on  his  land,  as  pait  of  a  great  system 
of  improrement,  and  then  stop  by  injunction  the  entire  system  until  he  is  paid. 
He  most  move  in  limine.  He  most  defend  at  the  threshold.  VigUantilnu  non 
demientiOnu  Jura  tubveniuTit.  Laches  is  a  lock  to  the  door  of  equity,  which 
few  keys,  if  any,  are  strong  enough  to  open.  Certainly  none  will  open  it  when 
it  has  caused  the  expenditure  of  money  which  cannot  be  repaid,  and  cansed 
injury  which  cannot  be  repaired.  Pierce  on  Kallroads,  168  and  cases  cited; 
Wood  V.  Maeon,  eie.,  B.  Oo ,  98  i^t^  689." 
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Morrison  y.  Statk. 

(Tte.  Gt.  App.  M.) 
(himinal  km — laireen/if  —  eontertion  of  Mred  korm. 

Where  one  hires  a  horse  end  sabsequently  conyerts  it,  sn  indictment  for  lar- 
ceny will  not  lie  unless  it  is  shown  that  the  felonious  intent  existed  at  tlie 
time  of  the  hiring. 

pONVIGTION  of  larceny.     The  opinion  states  the  ease. 

Broumy  Ramsay  A  Craney  for  appellant 

/.  H.  BurUt  assistant  attomey^general,  for  State. 

White,  P.  J.  Appellant  was  tried  and  conyicted  in  the  lower 
oonrt  on  an  indictment  charging  him  in  the  ordinary  form  with 
the  theft  of  a  horse,  the  property  of  one  E.  H.  BlackwelL  At  the 
last  Austin  term  his  appeal  from  the  judgment  of  conyiction  was 
affirmed  by  this  court  in  an  oral  opinion.  A  motion  for  rehearing 
was  submitted  by  appellant's  counsel,  accompanied  by  a  most  able 
argument  upon  the  law  and  the  facts. 

As  stated  above,  the  indictment  was  an  ordinary  indictment  for, 
and  simply  alleging  the  theft  of  the  horse.  The  evidence  in  behalf 
of  the  State  showed  a  hire  of  the  horse  by  defendant  from  the 
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owner,  and  a  subBequeiit  sale  of  the  horse  by  the  defendant  without 
the  knowledge  and  consent  of  the  owner;  and  the  theory  upon 
which  the  conviction  rests  is  that  the  possession  of  the  horse  was 
originally  acquired  by  defendant  with  false  pretenses,  and  with  a 
fraudulent  intent  to  steal  at  the  time  he  hired  him.  ^*  It  is  well  set- 
tied  in  this  State  that  under  an  ordinaiy  indictment  for  theft  a  con- 
Tiction  may  be  had  on  proof  which  shows  that  the  taking,  though 
with  the  owner*s  consent,  was  obtained  by  false  pretext  or  with 
intent  to  deprive  the  owner  of  the  value  of  the  property  and  appro- 
priate it  to  the  use  and  benefit  of  the  taker."  Dow  v.  Slaie,  Vi 
Tex.  Ct  App.  343,  and  authorities  there  cited.  See  also,  Slaie  v. 
OombSy  55  Me.  477;  Waison  v.  Siate,  70  Ala.  13;  s.  c,  45  Am. 
Rep.  70. 

But  it  is  also  equally  as  well  settled  that  in  order  to  sustain  a 
prosecution  for  theft  where  the  taking  was  originally  lawful,  the 
proof  must  show  that  the  taking  was  obtained  by  means  of  some  false 
pretext  or  with  intent  to  deprive  the  owner  of  the  value  of  the 
property  and  appropriate  it  to  the  use  and  benefit  of  the  taker. 
Hornbeek  v.  Stale^  10  Tex.  Ct.  App.  408;  Doto  v.  StcUe^  supra. 
Our  statute  is  that  to  constitute  theft,  the  taking  must  be  wrongful, 
80  that  if  the  property  came  into  the  possession  of  the  person 
accused  of  theft  by  lawful  means,  the  subsequent  appropriation  of 
it  is  not  theft;  but  if  the  taking,  though  originally  lawful,  was  ob- 
tained by  any  false  pretext  or  with  any  intent  to  deprive  the 
owner  of  the  value  thereof  and  appropriate  the  property  to  the  use 
and  beneAfc  of  the  person  taking,  and  the  same  is  so  appropriated^ 
the  offense  of  theft  is  complete."  Penal  Code,  art.  727.  But  the 
febnious  intent  is  the  very  gist  of  the  offense,  and  is  essential  to 
the  crime  of  theft  in  all  its  phases,  and  this  intent  must  exist  at 
the  very  time  of  the  taking;  no  subsequent  felonious  intent  will 
render  the  previous  taking  felonious.  Billiard  v.  5/a/d,  30  Tex. 
368;  Quiizow  v.  SiaiSj  1  Tex.  Ct.  App.  65;  8.  c,  28  Am.  Rep.  396; 
Johnson  v.  Siaie,  1  Tex.  Ct.  App.  118;  Dow  v.  Stale,  12  Tex.  Ct. 
App.  343. 

**  It  ma  J  at  one  time  have  been  considered  the  law  of  larceny, 
that  although  a  hiring  and  taking  in  the  first  place  might  have 
been  bona  flite,  yet  if  the  time  for  which  the  hiring  was  made  had 
expired,  and  the  property  is  afterward  converted,  it  is  larceny. 
But  such  has  not  for  a  long  time  been  the  law,  which  is  now  stated 
correctly  as  follows:  Where  the  horse  was  delivered  on  hire  or  loan, 
Vol.  L  —  16 
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and  such  delivery  was  obtained  bofia  fide,  no  subsequent  wrongful 
conversion  pending  the  contract  would  amount  to  a  felony.  2  Kuss. 
Grimes  (9th  ed.),  2J7.  Where  the  possession  was  obtained  bona  fide, 
the  mere  fact  of  the  subsequent  existence  of  the  animus  furandi 
does  not  make  the  offense  larceny.  2  Whart  Or.  Law,  §  1860. 
If  one  hires  a  horse  and  sells  it  before  a  journey  is  performed,  or 
sells  it  after  before  it  is  returned,  he  commits  no  larceny  in  a  case 
where  the  felonious  intent  came  upon  him  subsequently  to  his  re- 
ceiving it  into  his  possession."  2  Bish.  Or.  L.,  §  864;  Hill  v.  SitUe, 
57  Wis.  877. 

In  Rex  V.  Banks,  Russ.  &  Ryan,  441,  it  was  held  that  "  if  A.  bona 
fide  hire  a  horse  for  a  particular  purpose,  and  after  that  purpose  is 
accomplished  sell  the  horse,  it  is  no  larceny;  for  unless  he  had  an 
original  felonious  intention,  the  subsequent  withholding  or  dispos- 
ing of  the  horse  does  not  constitute  a  new  felonious  taking."  This 
subject  is  most  ably  and  elaborately  discussed  in  many  of  the  lead- 
ing authorities  cited  in  the  editor's  note  to  ComnionioeaUh  v.  James^ 
1  Pick.  375,  which  case  is  reported  in  full  in  2  Lead.  Grim.  Gasea 
(Bennett  &  Head,  2d  ed.),  p.  18 L  et  seq.  It  must  be  carefully  ob- 
served however  that  the  rule  we  have  been  considering  applies  only 
where  in  the  first  instance,  the  goods  were  obtained  rightfully,  as 
well  as  without  the  anirno  furandi.  Every  thing  depends  upon 
the  intent,  or  existence  or  non-existence  of  the  animus  furandi  at 
the  time  of  the  original  taking.  Where  one  has  come  into  possession  of 
personal  property  by  consent  of  the  owner,  to  warrant  his  convic- 
tion for  the  theft  of  the  same,  this  fraudulent  intent  or  animus 
furandi  at  the  time  of  its  acquisition  should  be  established  clearly 
and  beyond  a  reasonable  doubt. 

[Omitting  examination  of  facts.] 

JSmmrsed  and  remanded. 


Eekry  v.  State. 

(17  Tex.  Ct.  App.  11&) 

Criminal  law  ~~  indietme/U — prioatdy  iteaUngfrom  Mtf  peirson. 

Under  a  statate  defining  **  privately  stealing  from  the  person  "as  '^tbefl 
committed  without  tlie  knowledge  of  tlie  person  from  whom  the  property  is 
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taken,  or  so  suddenly  as  not  to  allow  them  to  make  resistaooe  before  the 
property  is  carried  away,*'  an  indictment  simply  charging  stealing  and  carry- 
ing away  privately  from  the  person  is  bad. 

CONVICTION  of   privately  stealing  from  the  person.     The 
opinion  states  the  point. 

B.  O.  Johnwn,  for  appellant 

«/•  J7.  BurtSy  assistant  attomey-genpral,  for  State. 

Whtt B,  P.  J.  f  Omitting  minor  considerations.  ]  A  most  serious 
question  is  raised  upon  the  sufficiency  and  validity  of  the  indictment. 
Defendant's  motion  to  quash  and  motion  in  arrest  were  both  over- 
ruled. We  copy  the  charging  i>ortion  of  the  indictment  in  these 
words,  viz. :  that  defendant.  '*  with  force  and  arms^  did  unlawfully 
and  fiHuduIently  take,  steal  and  carry  away  privately  from  the  person 
of  one  Luke  Brewer  two  silver  dollars,  current  silver  coin  of  the 
United  States  of  America,  of  the  value  of  one  dollar  each,  which 
said  silver  coin  the  grand. jury  cannot  more  fully  describe,  then  and 
there  the  corporeal  personal  property  of  said  Luke  Brewer,  from 
and  out  of  the  possession  of  said  owner,  without  his  consent,  with 
intent  to  deprive  said  owner  of  the  value  of  said  property  and  to 
appropriate  it  to  the  use  and  benefit  of  him,  the  said  Lou  Kerry, 
contrary  to  the  form  of  the  statutes  in  such  cases  made  and  pro* 
vided  and  against  the  peace  and  dignity  of  the  State.'' 

The  objection  urged  is  that  the  indictment  alleges  in  general 
terms  the  offense  of  '' privately  stealing"  from  the  person  of 
another,  without  setting  out  the  mode  or  ingredient  of  the  offense. 
These  are  the  exact  statutory  words  used  in  declaring  the  offense  m 
article  744  of  the  Penal  Code. 

Ilie  statute  expressly  defines  in  the  next  'succeeding  context 
article  what  circumstances  must  concur  to  constitute  the  offense  of 
theft  by ''  privately  stealing  "  from  the  i)erson  of  another.  "  1.  The 
theft  must  be  from  the  person  ;  it  is  not  sufficient  that  the  property 
be  merely  in  the  presence  of  the  person  from  whom  it  is  taken. 
2.  The  theft  must  be  committed  without  the  knowledge  of  the  jier- 
8on  from  whom  the  property  is  taken,  or  so  suddenly  as  not  to  allow 
time  to  make  resistance  before  the  property  is  carried  away.  3.  It 
is  only  necessary  that  the  property  stolen  should  have  gone  into  the 
possession  of  the  thief  ;  it  need  not  be  carried  away  in  order  to  com- 
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plete  the  ofFense/'  Penal  Code,  art.  745.  The  question  is,  is  it 
essential,  in  charging  this  crime,  that  the  indictment  should  tiUege 
the  mode  and  manner  of  its  commission  ;  that  is,  that  it  was  **  com- 
mitted without  the  knowledge  of  the  person  from  whom  the  prop- 
erty is  taken,  or  so  suddenly  as  not  to  allow  time  to  make  resistance 
before  the  property  is  carried  away?  "  There  can  be  no  doubt  but 
that  the  State  must  establish  the  one  or  other  of  these  two  modes 
as  a  fact,  in  order  to  support  the  charge  by  the  evidence;  because 
it  takes  one  or  the  other  of  these  two  facts  to  constitute  the  crime. 
With  regard  to  criminal  pleading  our  statute  declares  as  a  general 
rule  that  ''every  thing  should  be  stated  in  an  indictment  which  it 
is  necessary  to  prove,  but  that  which  it  is  not  necessary  to  prove 
need  not  to  be  stated.''    Code  Crim.  Proc.,  art.  Aril. 

Mr.  Bishop  says:  ''The  omission  of  any  fact  or  circumstance 
necessary  to  the  constitution  of  the  offense  —  in  other  words 
made  by  law  essential  to  the  punishment  —  renders  the  indictment 
bad."  2  Bish.  Crim.  Proc.  (3d  ed.),  §  3*^5.  Again  says  the  same 
author:  "  As  a  rule  for  the  indictment  it  is  that  every  fact  in  law 
essential  to  the  punishment  shall  be  plainly  and  distinctly  stated  in 
terms  sufficiently  minute  and  technical  to  identify  the  offense  and 
the  offender."  2  Bish.  Crim.  Proc.  (3d  ed.),  §  325.  "But  how 
far  need  the  allegation  descend  into  detail  ?  It  should,  as  far  as 
may  be,  identify  the  particular  transaction,  and  thus  become  spe- 
cific in  a  manner  to  give  the  defendant  all  reasonable  notice  of  what 
is  to  be  produced  against  him."  2  Bish.  Crim.  Proc.  (3d  ed.), 
§  526;  Williams  v.  Siaie,  12  Tex.  Ct.  App.  395;  HunismanY.  StaU, 
12  Tex.  Ct.  App.  619. 

"  The  general  rule  in  criminal  pleading  is  that  if  an  offense  may 
be  committed  in  various  modes,  the  party  charged  is  entitled  to 
have  that  mode  stated  in  the  indictment  which  is  proven  at  the 
to'al,  and  when  a  mode  is  stated  and  proof  of  the  commission  of  the 
offense  by  a  different  mode  is  offered,  such  evidence  is  incompetent 
by  reason  of  variance."    Kennedy  v.  States  9  Tex.  Ct.  App.  403. 

In  setting  out  a  statute  offense,  it  is  in  general  sufficient  to 
describe  it  in  the  very  words  of  the  statute,  because  ordinarily  no 
allegation  of  any  thing  more  than  the  words  of  the  statute  neces- 
sarily import  is  required  in  order  to  show  that  the  statute  offense 
has  been  committed  by  the  defendant.  Clark's  Crim.  Law  of  Texas, 
pp.  419-20,  and  note,  §  7.  But  there  are  many  exceptions  to  this 
general  rule.     As  for  instance,  "  if  extrinsic  facts  be  niH^e&aacy  to 
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lirmg  the  act  within  the  statate,  they  must  be  averred."  Burch  v 
SatCy  1  Tex.  608;  West  y.  State,  10  Tex.  553;  Brewer  v.  State,  5 
Tex.  Gt  App.  248;  Vaughn  v.  State,  9  Tex.  Ct.  App.  563.  .\nd 
if  a  penalty  be  denounced  for  the  commission  or  omission  of  an  act 
under  certain  circumstances,  the  indictment  must  charge  the  com- 
mission or  omission  under  the  circumstances  specified.  Slate  v. 
Wuppermaay  13  Tex.  33.  And  if  a  statute  creates  an  offense  com- 
posed of  different  constituents,  each  constituent  being  in  itself  an 
offense,  the  indictment  must  specify  the  particular  constituents 
relied  on,  with  accuracy.  State  v.  Williams,  14  Tex,  98;  s.  c,  46 
Am.  Sep.  237. 

"  According  to  the  rule  of  pleading  as  laid  down  in  Hawkins 
Fleas  of  the  Crown,  it  is  not  'always  suBQcient  to  pursue  the  very 
words  of  the  statute  unless  by  so  doing  you  fully,  directly  and  ex- 
pressly allege  the  fact  in  the  doing  or  not  doing  whereof  the  offense 
consists,  without  any  the  least  uncertainty  or  ambiguity.'  2  Hawk. 
P.  C.  chap.  25,  §  111.  A  statute  must  often  use  general  terms  and 
eomprehensive  descriptions;  whereas  an  indictment  requii*es  cer- 
tainty in  charging  the  offense  so  specifically  as  to  give  the  party 
notice  of  what  he  is  to  meet  and  enable  him  to  traverse  tlic  facts 
averrecL  This  class  of  statute  offenses  are  not  sufficiently  described 
in  the  indictment  by  being  set  out  in  the  words  of  the  statute,  with- 
out more;  because  those  words  do  not  ex  vi  terminonim  import  all 
that  is  necessary  to  a  legal  description  of  the  offense."  2  Lead. 
Orim.  Cases,  p.  174,  and  note. 

In  Q^mm.  v.  Bean,  11  Cush.  414;  s.  c,  2  Lead.  Crim.  Cases,  172, 
it  is  said:  ''The  meaning  of  words  in  a  statute  may  be  and  not 
mfrequently  must  be  ascertained  by  examination  of  the  context. 
In  the  present  case  it  is  from  the  context  that  the  words  '  glass  in  a 
building'  are  understood  on  uil  hands  to  mean  glass  which  is  part 
of  a  building.  But  the  court  in  ascertaining  the  offense  with  wliich 
the  defendant  is  charged  cannot  look  beyond  the  words  of  the  in- 
dictment itself.  If  those  words  do  not  sufficiently  charge  the 
offense  which  the  statute  was  meant  to  punish,  the  indictment  is 
fatally  defective."  Citing  2  Hawk.  P.  C,  chap.  --JS,  §  111;  19  Pick. 
304;  8  Cush.  215;  7  B.  Monr.  247. 

"  When  an  indictment  follows  the  words  of  a  statute,  it  does  not 
necessarily  follow  that  those  woids  have  the  same  meaning  in  the 
indictment  which  they  have  in  the  statute.  If  therc  is  nothing  in 
the  context,  or  in  the  other  parts  of  the  statute  in  pari  materia,  to 
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control  or  modify  the  sense  and  meaning  of  the  terms  in  which  the 
o£Fense  is  defined,  then  it  may  be  presumed  that  the  terms  in  the 
indictment  are  ased  in  the  same  sense  with  those  in  the  statute,  and 
whatever  that  prohibits  the  indictment  charges.  In  such  case  the 
ofiense  may  be  described  and  charged  in  the  words  of  the  statute. 
Otherwise,  it  may  be  necessary  to  frame  the  indictment  in  such 
terms  as  to  designate  the  offense  intended  with  precision.''  Comm, 
V.  McCarron^  2  Allen,  167;  Cknnnu  v.  Cox,  7  Allen,  577;  Cmmn.  v. 
O^ Connor,  7  Allen,  583.  "  The  tests  are  these,"  said  Wells,  J., 
in  a  very  recent  case:  ''If  every  allegation  may  be  taken  as  true 
and  yet  the  defendant  be  guilty  of  no  offense,  then  it  is  insufficient 
although  in  the  very  words  of  the  statute."  Comm.  v.  Squire,  1 
Mete.  258;  2  Lead.  Grim.  Gas.  174. 

Now,  in  article  744  of  our  Penal  Gode,  the  words  used  do  not  set 
forth,  and  were  not  intended  to  set  forth  fully,  directly  and  ex- 
pressly, all  that  is  necessary  to  constitute  the  offense  thereby  in 
tended  to  be  punished.  It  is  only  by  reference  to  the  next  succeed- 
ing context,  article  745,  that  we  can  ascertain  the  constituents  of 
the  offense  intended,  and  the  indictment  must  allege  one  of  the 
constituents.  To  illustrate  the  necessity  of  a  charge  of  the  par- 
ticular mode  in  which  this  offense  must  be  committed,  take  the 
charge  as  stated  in  the  indictment,  which  is,  ''privately  stealing." 
Wonld  that  charge  be  sustained  by  proof  that  the  property  was 
taken  not  only  from  the  person  but  in  his  presence  and  when  he 
knew  that  it  was  so  taken?  Surely  not;  such  a  taking  could  not 
and  would  not  be  a  private  taking.  A  private  taking  is  one  in 
which  the  party  deprived  of  his  property  does  not  know  of  the 
theft.  If  he  does  know  of  it,  then  the  offender  can  only  be  guilty 
if  the  taking  was  so  suddenly  done  that  the  injured  party  had  no 
time  to  make  resistance  before  the  property  was  carried  away. 

Now,  while  the  words  used  in  article  744  are  "privately  stealing," 
yet  in  order  to  make  them  cover  a  case  of  theft  from  the  person, 
where  the  theft  was  in  the  presence  and  knowledge  of  the  party 
deprived  of  his  property,  it  was  absolutely  necessary  to  declare,  as 
coming  within  the  purview  of  the  statute,  what  otherwise  could  not 
possibly  have  been  imported  by  the  words  used;  and  the  next  suc- 
ceeding article  of  the  Gode,  which  does  declare  the  constituents  of 
the  offense,  becomes  consequently  a  necessary  part  of  its  definition. 
But  for  this  second  article  745,  it  would  be  no  offense  to  take  prop- 
erty from  another  **  so  suddenly  as  not  to  allow  time  to  make  resii^- 
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ance  before  the  property  was  carried  away."    Without  a  provision 
engrafting  that  upon  the  offense  as  an  element  or  constituent  of 
it^  proof  of  that  mode  of  acquiring  property  from  another  would 
not  sustain  an  allegation  of  **  privately  stealing."    The  very  case 
we  are  considering  only  sustains  a  case  of  theft  from  the  person 
upon  the  presumption  that  the  crime  can  be  committed  by  taking 
the  property  so  suddenly  that  the  owner  had  no  time  to  make  resist- 
ance ;  for  the  money  was  not  taken  from  his  person  **  privately/' 
but  with  his  knowledge  —  suddenly  —  and  before  he  could  make 
resistance.    The  allegation  of  this  indictment  is  not  supported  by 
the  evidence  adduced  in  the  case.     In  the  ease  of  Woodward  v. 
Siate,  9  Tex.  Ot  App.  412,  it  is  said,  ''  the  act  of  privately  steal- 
ing from  the  person  of  another  is  made  eo  nomine  an  offense  against 
the  law  when  the  thing  stolen  was  taken  privately  —  was  taken 
from  the  person  and  not  merely  in  his  presence;  and  the  theft  must 
be  committed  without  the  knowledge  of  the  i)erson  from  whom  the 
property  is  taken,  or  so  suddenly  as  not  to  allow  time  to  make  resist- 
ance before  the  property  is  carried  away.     Penal  Code,  arts.  744, 
745.     An  indictment  which  contains  these  essential  averments,  and 
which  otherwise  charges  or  embraces  the  general  definition  of  theft 
as  defined  in  article  724,  would  satisfy  the  demands  of  the  law  and 
sufficiently  describe  the  offense  of  theft  from  the  person. "    We 
have  examined  the  record  in  Woodward's  case,  and  the  indictment 
charges  that  the  property  was  taken  so  suddenly  as  not  to  allow 
time  to  make  resistance  before  it  was  carried  away. 

Oar  conclusions  from  these  authorities  are  that  the  indictment  is 
fatally  defective,  and  does  not  charge  the  crime  of  theft  from  the 
person  as  defined  by  our  statute.  The  court  therefore  erred  in 
overruling  defendant's  motions  to  quash  and  in  arrest  of  judgment. 
The  judgment  is  reversed,  and  because  the  indictment  is  fatally  de- 
fsctive  the  proeecation  is  dismissed. 

Rmfemd  and  dismissed. 
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en  The.  Ct.  4pp.  mj 

Criminal  ksm  ^  iateenif  ^  of  mentift»  be  ehanffed. 

Hie  prooecntoT  banded  tlie  defendant  a  twenty-dollar  bill  to  change,  and  he» 
pretending  that  be  could  not  change  it,  f raudnlentlj  gave  her  a  one-dollar 
bill  Instead  of  the  twenty,  and  conTerted  the  twenty.  JBM  a  larceny  of 
twenty  dollars.    (See  note,  p.  128.) 

pONVICTION  of  theft    The  head-note  states  the  case. 

Abemaihy  A  Bro.^  for  api)ellaiit 

/.  H.  Burls,  assistant  attorney-genera!,  for  State. 

White,  P.  J.  [Omitting  other  matters.]  In  reversing  the  oase 
upon  this  ground  it  is  perhaps  well  that  we  should  consider  another 
question  earnestly  insisted  upon  by  appellant's  counsel  as  conclusive 
of  the  fact  that  in  no  event  could  defendant  be  found  guilty  of  a 
felony  under  the  evidence  adduced  in  behalf  of  the  prosecution,  but 
that  his  offense,  if  any,  was  but  a  misdemeanor,  the  amount  stolen, 
if  any,  by  him  being  less  than  $20.  As  shown  by  the  testimony, 
defendant  proposed  to  give  the  prosecuting  witness  change  for  a 
twenty-dollar  currency  bill.  She,  the  witness,  handed  the  defend- 
ant the  twenty-dollar  bill,  and  when  he  pretended  he  did  not  have  a 
sufiBcicncy  of  change  he  handed  her  back,  instead  of  the  twenty,  a 
one-dollar  bill.  It  is  insisted  that  if  he  l^tole  any  money  at  all,  he 
only  stole  $19,  because  he  gave  her  back  $1. 

The  argument  is  specious,  but  not  sound.  He  is  charged  with 
stealing  the  twenty-dollar  bill;  the  evidence  shows  he  got  the 
twenty-dollar  bill.  The  owner  evidently  never  intended  to  part 
with  tlie  twenty-dollar  bill;  for  the  only  condition  upon  which  she 
agreed  to  part  with  the  possession  and  title  was  that  he  would  give 
her  $20  in  change.  This  condition  was  not  complied  with,  and  his 
taking  the  twenty-dollar  bill  was  fraudulent,  even  though  he  gave 
her  the  one-dollar  bill  in  return.  His  object  was  to  get  the  twenty- 
dollar  bill  —  not  $19  — and  in  order  to  do  that,  he  had  to  give  her 
$1.     The  twenty-dollar  bill  was  what  she  lost  and  what  he  took. 
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That  is  the  chairge  in  the  iudietmeat,  and  if  he  is  guilty  of  any 
offense^  it  is  the  theft  of  the  twenty-dollar  bill. 

Becaose  the  court  en*ed  in  oveiTuIing  defendant's  application  for 
s  continuance,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  reniafided. 

NoTB  BT  THB  REPORTER. —  In  Reg.  V  Bird,  12  Cox  C  C;  s c,  4  ling. 
(Moak>  533,  the  indictment  charged  tbe  stealing  of  nineteen  sliillmgs.  In  fact 
the  prisoner  received  a  sovereign  to  talce  pay  to  the  amount  oi  Id  and  give 
back  the  change,  but  gave  back  only  lid.  at  first,  and  later,  1«.,  and  refused  to 
give  back  the  I9s.  change.  Cockburn,  C  J,  said-  "The  majority  of  the 
judges  ire  of  the  opinion  tliat  the  prisoner  was  not  properly  convicted  of  steal- 
ing the  ISM.  charged  in  the  indictment,  for  she  had  not  taken  them  from  the 
prosecutrix,  and  could  not  therefore  be  convicted  on  this  indictment.  The 
majority  of  the  judges  do  not  say  that  she  might  not  have  been  convicted  on 
an  indictment  charging  her  with  stealing  the  sovereign,  if  the  issue  had  been 
properly  left  to  the  Jury.*' 


Hawkins  v.   Statb. 

(17  Tez.  Ct.  App.  688.) 
Criminal  law  —  auauU  —  etutom. 

On  a  trial  for  araault  with  a  pistol,  it  is  incompetent  to  prove  t^  cnstom  of  th^ 
defendant  and  his  associates,  when  controversies  or  disputes  arose  among 
them,  to  curse,  abuse  and  denounce  one  another  in  obscene,  msulting  and 
violent  language,  and  flourish  knives  and  pistols,  with  threatening  gestures^ 
as  a  mere  matter  of  jest  and  without  any  intention  to  use  them  to  the  injuxy 
of  any  one. 

pONVIGTIO.V  of  assault.     The  opinion  states  the  case 

John  Balhwey  for  appellant. 

J.  //.  Btirhy  assistant  attorney-general,  for  State. 

White,  P.  J.  [Omitting  other  points.]  Defendant  proposed 
to  prove  by  each  of  the  several  witnesses  the  customs  and  habits  of 
defentlant  and  his  associates,  on  occisions  when  controversies  or 
dispates  would  arise  amongst  them,  of  cnrsinor.  abusing  and 
denoaodng  each  other  in  insulting,  violent  and  obscene  language. 
Vol.  L— 17 
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frequently  drawing  their  knives  and  pistols  and  flourishing  them  in 
fun  and  with  threatening  gestures,  without  any  intention  to  use 
them  to  the  injury  of  any  one.  This  testimony,  on  objection  by  the 
prosecution,  was  exchided  by  the  court  as  inadmissible  and  incom- 
petent. In  this  ruling  the  court  was  correct.  Whilst  it  might 
perhaps  have  been  entirely  legitimate  to  show,  if  possible,  that 
defendant,  in  the  circumstances  inquired  about,  was  simply  indulg- 
ing in  characteristic  though  m  only  harmless  fun,  notwithstanding 
his  language  was  violent  and  insulting  and  his  actions  threatening 
and  dangerous,  and  whilst  he  was  entitled,  if  he  so  desired,  to  put 
in  issue  his  character  as  a  man  of  peace,  notwithstanding  he  was 
''  full  of  strange  oaths,''  overbearing  and  desperate  in  demeanor, 
and  apparently  utterly  reckless  in  his  fondness  for  the  handling  and 
display  of  dangerous  and  deadly  weapons,  still  the  evidence,  we 
apprehend,  would  not  be  permitted  to  extend  beyond  his  individoal 
acts  and  conduct  at  the  particular  time,  or  his  individual  general 
reputation  as  a  man  of  peace  and  good  will.  Evidence  of  custom, 
usage  or  habit  amongst  the  select  class  of  his  associates  was  not 
admissible  or  competent. 

Evidence  of  usage  or  custom  in  those  circumstances  where  they 
have  otherwise  become  firmly  fixed  and  established  is  never  ''per- 
mitted to  have  effect  when  they  contravene  any  established  general 
rule  of  law ;  and  therefore  evidence  in  proof  of  any  such  usage  is 
ordinarily  inadmissible."  2  Greenl.  Ev.  (13th  ed.),  §  249.  We  are 
aware  of  no  principle  of  law  which  would  tolerate  a  usage,  custom 
or  prescription  that  would  confer  upon  a  citizen  the  right  to  act 
the  rowdy  to  the  disturbance  of  the  peace  and  carry  a  six-shooter  in 
violation  of  the  general  statutes. 

We  have  found  no  error  for  which  the  judgment  in  this  caae 
should  be  reversed,  and  it  is  therefore  aflSrmed. 

JudgmmU  affiffMi. 


CASSIS 
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Button  v.  Hoffmah. 

(81  wig. ».) 
Corporation  —  oole  ownor  of  otoek — ropio9ti^ 

(Hw  wlio  baoomes  the  owner  of  all  the  capital  stock  of  a  private 
does  not  therebj  become  owner  of  its  property,  and  cannot  maintain  nplaite 
forit. 

REPLEVIN.    The  opinion  states  the  facts.    The  plaintifl  htd 
judgment  below. 

^.  R  Ainsworih,  and  8.  U.  Pinnetfy  for  appellant 
f  ViW  C.  Pope,  for  respondent 

Obton,  J.  This  is  an  action  of  replevin  in  which  the  title  of  the 
plaintiff  to  the  property  was  put  in  issue  by  the  answer. 

Id  his  instructions  to  the  jury  the  learned  judge  of  the  Circuit 
Court  said:  ''I  think  the  testimony  is  that  the  plaintiff  had  the 
title  to  the  property."  The  evidence  of  the  plaintiff's  title  was 
that  the  property  belonged  to  a  corporation  known  as  **  The  Hay- 
den  ft  Smith  Manufacturing  Company/'  and  that  he  purchased  aod 
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became  the  sole  owner  of  all  of  the  capital  stock  of  said  coiporation. 
As  the  plaintiff  in  his  testimony  expressed  it,  ''I  bought  all  the 
stock.  I  own  all  the  stock  now.  I  became  the  absolute  owner  of 
the  mill.  It  belonged  at  that  time  to  the  company,  and  I  am  the 
company."  There  was  no  other  evidence  of  the  condition  of  the 
corix>ration  at  the  time.  Is  this  sufficient  evidence  of  the  plaint- 
iff's title?  We  think  not.  The  learned  counsel  of  the  respondent 
in  his  brief  says:  '*Thc  property  had  formerly  belonged  to  the 
Hayden  &  Smith  Manufacturing  Company,  but  the  resiK>ndent  had 
purchased  and  become  the  owner  of  all  the  stock  of  the  company, 
and  thus  became  its  sole  owner.'' 

From  the  very  nature  of  a  private  business  corporation, or  indeed  of 
any  corporation, the  stockholder  ai*e  not  the  private  and  joint  owners 
of  its  property.  The  coriK)ration  is  the  resil  though  artificial  person 
substituted  for  the  natural  pei*sons  who  procured  itscreation  and  have 
pecuniary  interests  in  it,  in  which  all  its  pro)>erty  is  vested,  and  by 
which  it  is  controlled,  managed  and  dis}>osed  of.  It  must  purchase, 
hold,  grant,  sell  and  convey  the  corporate  proi)erty,  and  do  business, 
sue  and  besued,plead  and  be  impleadedjor  corporate  purposes,by  its 
corix>rate  name.  The  corporation  must  do  its  business  in  a  certain 
way,  and  by  its  i*egularly  appointed  officcra  and  agents,  whose  acts 
are  those  of  the  corporation  only  as  they  are  within  the  powers  and 
puq)oses  of  the  corix>ration.  In  an  ordinary  copartnership  the 
members  of  it  act  as  natural  ]X)rsous  and  as  agents  for  each  other, 
and  with  unlimited  liability.  Hut  not  so  with  a  coriioration;  its 
members,  as  natunil  persons,  are  merged  in  the  corponite  identity. 
Aug  &  A.  Corp.,  §§  40.  46,  100,  591,  5!»5.  A  sliai-e  of  the  capital 
stock  of  a  cori)oration  is  defined  to  b'^  a  right  to  partake,  according 
to  the  amount  subscribed,  of  the  surplus  |irofits  obtained  from  the 
use  and  disposal  of  the  capital  stock  of  the  company  to  those  pur- 
poses for  which  the  company  is  constituted.  Aug.  &  .\.  Corp.,  § 
5i7.  The  corporation  is  the  trustee  for  the  management  of  the 
projierty,  and  the  stockholder  are  the  mere  cesftn  que  tnii^tn, 
Omy  V.  Portland  Rank.  3  .Mass.  365;  Enlman  v.  Hommati^  58  Ills. 
444;  s.  c,  II  Am.  Hep.  9o;  4  Am.  t  orp.  Cms.  -{50.  The  right  of 
alienation  or  assignment  of  the  proi^erty  is  in  the  corporation  aIone» 
and  this  nght  is  not  affected  by  making  the  stockholders  individu- 
ally liable  for  the  corpomte  debts.  Aug.  &  A.  (*orp.,  §  llil;  Pupe 
V.  Hrawhn,  2  Stew.  (Abu)  4  1;  Wluiwell  v.  \^'arnrr.i^)  Vt.  444. 
The  property  oi  ilie  coriK)i'ation  is  the  mere  instrument  whereby 


AUGUST  TERM,  1884.  133 

Batton  ▼.  Hoffman. 

the  Stock  is  made  to  produce  the  profits,  which  are  the  dividends  to 
be  declared  from  time  to  time  by  corporate  authority  for  the  benefit 
of  the  stockholders,  while  the  property  itself,  which  produces  them> 
continues  to  belong  to  the  corporation.  Bradley  v.  Huldsworth^  3 
H.  A;  W.  422;  Waliham  Bank  v.  WaWuim,  10  Met  334;  Tippeis 
T.  WitlkeTy  4  Mass.  505.  The  corporation  holds  its  property  only 
for  the  purposes  for  which  it  was  permitted  to  acquire  it,  and  even 
the  corporation  cannot  divert  it  from  such  use,  and  a  shareholder 
haa  no  legal  right  to  it,  or  the  profits  arising  therefrom,  until  a 
lawful  division  is  made  by  the  directors  or  other  proper  officers  of 
the  corporation,  or  by  judicial  determination.  Aug.  &  A.  Corp.,  §§ 
160,  IIH),  657;  HyaU  v.  Allen,  56  N  Y.  553;  8.  c,  15  Am.  \\e\y.  449; 
4  Am.  Corp.  Cas.  624.  A  conveyance  of  all  the  capital  stock  to  a 
purchaser  gives  to  such  purchaser  only  an  equitable  interest  m  the 
property  to  carry  on  business  under  the  act  of  incorporation  and  in 
the  corporate  name,  and  the  corporation  is  still  the  legal  owner  of 
the  same.  Wilde  v.  Jenkins,  4  Paige,  481.  A  legal  distribution  of 
the  property  after  a  dissolution  of  the  cor^ioration  and  settlement 
of  its  affairs  is  the  inception  of  any  title  of  a  stockholder  to  it,  al- 
though he  be  the  sole  stockholder.     Aug.  &  A.  Corp.,  §  779a. 

These  general  principles  sufficiently  establish  the  doctrine  that 
the  owner  of  all  the  capital  stock  of  a  corporation  does  not  therefore 
own  its  property,  or  any  of  it,  and  does  not  himself  become  the 
corporation,  as  a  mitural  person,  to  own  its  property  and  do  ita 
business  in  his  own  name.  AVhile  the  corporation  exists  he  is  a 
mere  stockholder  of  it,  and  nothing  else.  The  consequences  of  a 
violation  of  these  principles  would  be  that  the  stockholders  would 
be  the  private  and  joint-owners  of  the  corporate  property,  and  they 
could  assume  the  powera  of  the  corporation,  and  supersede  its  func- 
tions in  its  use  and  disposition  for  their  own  benefit  without 
personal  liability,  and  thus  destroy  the  coqioration,  terminate 
the  business  and  defraud  its  creditors.  The  stockholders  would  be 
the  owners  of  the  property,  and  at  the  same  time  it  would  belong 
to  the  corporation.  One  stockholder  owning  the  whole  capital 
stock  could  of  course  do  what  several  stockholders  could  lawfully 
da  It  is  said  in  Ufim  v.  C1i*trchill,  33  N.  Y.  161,  **  the  interest  of 
a  stockholder  is  of  a  collateral  natui'e,  and  is  not  the  interest  of  an 
owner;  **  and  in  Ilfia'l  r.  Allen y  ^ftpra,  that  "  a  shareholder  in  a 
corporation  has  no  legal  title  to  its  property  or  profits  until  a  divi- 
sion is  made."      In    Winona,   etc..   It.    Co,  v.   St.   P.,   etc.,  R. 
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Co.y  23  Minn.  359,  it  is  held  that  the  corporation  is  still  the  abso- 
lute owner,  and  vested  with  the  legal  title  of  the  property,  and  the 
real  party  m  interest,  although  another  party  has  become  the  owner 
of  the  sole  beneficial  interest  in  its  rights,  property  and  imnmni- 
ties.  In  Baldwin  v.  Canfiehl,  26  Minn.  43,  it  was  held  that  the  sole 
owner  of  the  stock  did  not  own  the  land  of  the  corporation  so  as  to 
convey  the  same.  In  BartUtt  v.  Brickeit,  14  Alien,  62,  an  action  of 
replevin  was  brought  by  A.,  B.  and  C,  as  the  **  Trustees  of  the 
Ministerial  Fund  in  the  North  Parish  in  Haverhill,"  which  was  the 
corporate  name.  In  portions  of  the  writ  the  plaintiffs  were  referred 
to  as  '^  the  said  trustees  "  and  **  the  said  plaintiffs."  In  the  bond, 
'^A.,  B.  and  C,  trustees  as  aforesaid,"  became  bound,  and  the 
oflBcer  in  his  return,  certified  that  he  had  taken  a  bond  ''  from  the 
within-named  A.,  B.  and  C,"  and  the  property  was  receipted  by 
''A.,  B.  and  C.  plaintiffs.  *  It  was  held  that  the  action  was  not  by 
the  corporation,  as  it  should  have  been,  and  judgment  was  rendered 
for  the  defendant.  It  is  said  in  Van  Alien  v.  Assessors,  3  Wall. 
584,  **  the  corporation  is  the  legal  owner  of  all  the  property  of  the 
bank,  both  real  and  personal."  In  Wilde  v.  Jenkins,  supra,  where 
a  copartnership  bought  all  the  property  and  effects,  together  with 
the  franchises  of  a  coqjoration,  and  elected  themselves  trustees  of 
the  corporation,  it  was  held  that  the  corporation  was  not  dissolved, 
and  that  the  legal  title  to  the  real  and  personal  property  was 
still  in  the  corporation  for  their  benefit.  In  MickUs  v.  R.  C.  Bank^ 
11  Paige,  118,  it  was  held  that  although  a  corporation  was  deemed 
to  have  surrendered  its  charter  for  non-user,  it  was  not  dissolved, 
and  would  not  be  until  its  dissolution  was  judicially  declared,  and 
that  until  then  its  property  could  be  taken  and  sold  by  its  judgment 
creditors.  In  Benneit  v.  Am,  Art  Union,  5  Sandf.  614,  it 
was  held  that  '^  as  a  general  rule,  the  whole  title,  legal  and  equi- 
table (to  its  property),  is  vested  in  the  corporation  itself,"  and  that 
the  individual  members  have  no  other  or  greater  interest  in  it  than 
is  expressly  given  to  them  by  the  charter,  and  the  prayer  of  the 
complainant  as  a  shareholder  in  the  Art  Union,  for  an  injunction 
against  a  certain  disposition  of  its  property  was  denied,  because  he 
had  no  interest  in  it.     See  also  Goodwin  v.  Hardy,  57  Me.  143. 

It  is  true  that  none  of  the  above  cases  are  precisely  parallel  with 
the  present  case  in  facts,  but  they  ai*e  sufficiently  analogous  to  be 
authority  upon  the  principle  that  the  plaintiff,  as  the  sole  stock- 
holder of  the  corporation,  is  not  the  legal  owner  of  its  property.  He 
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may  have  an  equitable  interest  in  it^  but  in  this  action  he  must 
fihow  a  legal  title  to  the  property  in  himself  in  order  to  recover^ 
and  he  has  shown  that  such  title  is  in  another  parson.  Timp  v. 
Dockkam,  32  Wis.  146;  Sensenbrenn&r  v.  Matlieios,  48  Wis.  250;  s. 
c,,  33  Am.  Rep.  809.  In  analogy  to  the  above  principle  it  was  held 
in  Murphy  v.  Hanrahan,  50  Wis.  485^  that  the  sole  heirs  of  an 
estate  did  not  have  such  a  legal  title  to  a  promissory  note  given  to 
their  father  as  would  entitle  them  to  sue  the  maker  upon  it^  be* 
cause  the  title  to  it  was  in  the  administrator,  and  they  could  obtain 
the  title  only  by  administration  and  distribution  according  to  law. 
The  heirs  in  that  case  certainly  had  as  much  equitable  interest  in 
that  note  as  this  plaintiff  has  in  the  property  in  controversy.  The 
want  of  title  to  the  property  being  fatal  to  the  plaintiff's  recovery 
in  the  action  between  the  present  parties,  other  alleged  errors  will 
not  be  considered. 

Bt  thb  Coubt.     The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Rev&rsed  and  remanded. 


WooDwoKrH  V.  Mills. 

(61  Wis.  44.) 

nee — of  eharaeUr  of  plaintiff  in  maUdouB  proteeuHan, 

laaaMlifln  for  malicioiis  prosecation,  eyidence  of  the  plaintiifs  good  ehancter 
is  admissible  on  the  question  of  probable  cause. 

1  OTION  for  malicious  prosecution  on  a  charge  of  grand  larceny. 
il.  The  opinion  states  the  point.  The  plaintiff  had  judgment 
below. 

Jeknean  S  Aineworth^  J,  Ef.  Momno  and  8.  N.  Pinney,  for 
tsppeOaoL 

BImkman  A  Bloaminffdah  and  W.  F.  Vilas,  for  respondent 

Taylor,  J.     [Omitting  other  points.]    There  is  but  one  other 
^estion  as  to  the  admissibility  of  evidence  on  the  part  of  the  plaintiff 
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which  was  objected  to  by  the  defendant,  which  we  deem  neoeaaaij 
to  consider.  On  the  trial  the  phiiniiff  was  allowed  to  give  evidence 
of  his  previons  good  character,  as  a  part  of  his  case,  and  not  in 
answer  to  an  attack  npon  such  character  by  the  evidence  of  the 
defense.  This  evidence  was  all  objected  to  by  the  defendant  Upon 
this  question  the  authorities  are  somewhat  in  conflict.  This  court 
has  not  heretofore  passed  upon  the  question,  and  we  are  therefore 
at  liberty  to  adopt  the  rule  which  seems  to  us  the  more  reasonable. 
The  question  seems  to  us  to  be  this  :  In  determining  the  probability 
of  the  guilt  of  a  party  charged  with  crime  has  his  previons  good 
character  any  bearing  upon  the  question  ?  We  think  this  question 
must  be  answered  in  the  affirmative.  Tlie  fact  that  it  has  weight 
in  determining  the  question  of  guilt  in  all  cases  where  there  is  anj 
doubt  of  the  guilt  of  the  accused  party,  is  the  basis  of  the  rule  in 
criminal  actions  that  the  defendant  may,  in  all  such  cases,  and  per- 
haps  in  all  cases,  give  in  evidence  his  previous  good  character.  The 
fact  that  he  has  such  character  is  some  evidence,  and  often  verr 
conclusive  evidence,  of  the  innocence  of  the  accused.  When  there- 
fore a  person  is  about  to  make  a  criminal  complaint  against  a  citixen 
of  previously  known  good  character  and  reputation,  it  is  reasonable 
that  he  should  consider  that  fact  with  the  other  facts  and  circum- 
stances in  determining  the  question  of  the  probability  of  the  guilt 
of  the  accused.  If  I  lose  my  horse  under  circumstances  which 
indicate  that  he  has  been  stolen  and  shortly  after  he  is  fonnd  in  the 
inclosure  of  a  man  who  has  the  reputation  of  being  a  horse-thief,  I 
might  have  probable  cause  for  believing  that  that  m&n  had  stolen 
him  ;  but  if  he  was  found  under  like  circumstances  in  the  inclosurR 
of  a  man  whom  I  knew  to  have  sustained  a  good  reputation  for 
many  years,  there  would  be  a  question  at  least  whether  I  would 
have  probable  cause  to  believe  such  man  guilty  of  the  theft  There 
are  many  cases  which  hold  that  in  a  civil  action  the  character  of  the 
plaintiff  is  not  in  issue  until  the  same  is  attacked  by  the  defendant, 
and  that  until  so  attacked  it  is  presumed  to  be  good,  and  therefore 
there  is  no  necessity  or  propriety  in  giving  affirmative  proof  of  such 
character.  This  as  a  general  rule  is  undoubtedly  the  true  rule ; 
but  in  an  action  for  the  malicious  prosecution  of  a  criminal  action, 
where  the  main  question  in  the  case  is  whether  the  defendant  had 
probable  cause  for  instituting  such  proceedings,  an  exception  should 
be  made.  In  such  action  the  plaintiff  must  prove  a  negative  —  that 
is,  prove  that  the  prosecutor  did  n6t  have  probable  cause  to  believe 
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him  guilty  of  the  offense  charged ;  and  as  bearing  upon  that  qnestion, 
he  oaght  to  be  permitted  to  give  evidence  of  his  previous  known 
good  reputation.  The  following  authorities  are  cited  as  sustaining 
our  views  on  this  question  :  Blizzard  v.  Hayjt,  46  Ind.  106  ;  &  c,  15 
Am.  K.  «91;  Inrael  v.  Brooks,  23  111.  576;  Hade  v.  Waiden,  ^  111.  425; 
Miller  v.  Brown,  3  Mo.  127  ;  Bacon  v.  Towne,  4  Cash,  a  1 7, 240  ;  Hod- 
ngnez  v.  litdmire,  2  Esp.  7*^1.  In  the  case  of  Bacon  v.  Towne^  cited 
aboTe,  Chiei'  Justice  Shaw  says  :  ''  The  same  facts  which  would 
raise  a  strong  suspicion  in  the  mind  of  a  cautious  and  reasonable 
mau  against  a  person  of  a  notoriously  bad  character  for  honesty  and 
int^gnty,  would  make  a  slighter  impression  if  they  tended  to  throw 
a  charge  of  guilt  upon  a  man  of  good  reputation." 
Bt  the  Cou&t.     The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  ajflnned. 


Buffalo  t.  O'Mallvt. 

(n  Wis.  2K.)      • 

Mielake'-^  payment — wfiuniarjf  ^^  when  not  reeofterabU 

The  plaintiff  pre-paid  the  defendant  for  transportation  of  a  pile  of  bark,  wbk^ 
he  estimated  at  sixty  cords  after  allowing  three  cords  for  shrinkage.  Oa 
arrival  the  bark  measured  bat  forty  cords,  measured  in  tbe  usual  manner  aA 
its  destination.  Held,  that  he  could  not  reooTer  back  the  excess  paid.  {See 
wU,p   ia9.) 

ACTION  for  overpayment.     The  head-note  states  the  facts.    Tbe 
plaintiff  had  judgment  below. 

Mileft  A  Oleason,  and  MiUs,  for  api)ellant 

Knighi  d  Hayes,  and  /.  0.  Hayes,  for  respondent. 

Cole,  C.  J.  In  whatever  light  this  case  is  considered,  we  think 
the  motion  for  a  nonsuit  should  have  been  granted.  There  is  no 
proof  of  fraud  in  the  transaction,  and  as  little  of  any  misrake  of 
fact  for  which  the  plaintiff  is  entitled  to  relief.  The  defendant  was 
to  be  paid  at  the  rate  of  $2  per  cord  for  carrying  the  bark  m  ques- 
tion from  the  place  of  shipment  to  Duluth.  There  is  no  dispute 
Vol.  L— 18 
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but  that  this  was  the  agreement.  Now  the  contention  of  plainbfF 
is  that  under  a  mistake  as  to  the  quantity  he  paid  the  defendant  for 
transporting  sixty  cords,  when  there  was  only  forty  cords  according 
to  the  Dnluth  measurement.  But  there  is  not  a  scitUiUa  of  proof 
that  the  quantity  of  bark  was  to  be  ascertained  or  determined  accord- 
ing t.0  the  manner  of  piling  and  measuring  tan-bark  at  Duluth.  It 
does  not  appear  that  either  party  so  understood  the  contract  as  to 
the  carriage.  The  plaintiff  admitted  that  he  measured  the  bai'k 
himself,  when  it  was  piled  on  the  bank,  and  that  there  were  sixty- 
three  cords.  When  he  paid  for  it  he  thought  it  would  probably  not 
fall  short  more  than  three  cords.  He  supposed  a  cord  of  bark  was 
a  pile  eight  feet  long,  four  feet  high,  and  four  feet  wide,  as  it  is. 
So  on  the  bank  where  the  bark  was  piled,  it  actually  measured  sixty- 
three  cords,  to  the  knowledge  of  the  plaintiff.  But  the  plaintiff 
seems  to  have  been  ignorant  of  the  fact  that  where  bark  was  curled 
badly,  as  his  bark  was,  it  was  customary  to  make  allowance  for  it 
in  the  measurement  when  sold;  or  to  pile  the  bark  tight  by  tramp- 
ing it  down  and  filling  up  the  holes ;  and  this  was  what  caused 
the  shrinkage  in  the  bark  when  it  was  piled  at  Duluth  for  sale. 

But  as  we  have  said,  there  is  not  a  particle  of  evidence  that  the 
defendant  agi*eed  to  transport  the  bark  for  $2  per  cord  according  to 
Duluth  measurement  No  such  contract  was  made.  Upon  what 
ground  then  can  the  plaintiff  claim  the  right  to  recover  back  part 
of  the  money  which  he  paid  the  defendant  for  transportation  ? 
There  were  sixty  cords  or  more  according  to  the  bank  measurement, 
and  the  plaintiff  admits  that  he  was  to  pay  at  the  rate  of  $2  per 
cord  for  carrying  it  to  Duluth.  Suppose  a  part  of  the  bark  had 
been  rejected  by  buyers  in  Duluth  because  not  merchantable,  could 
it  be  claimed  the  defendant  must  lose  his  transportation  of  the 
unsalable  bark  ?  There  would  be  quite  as  much  reason  in  claim- 
ing that  the  defendant  should  stand  the  loss  in  the  case  supposed, 
as  there  is  in  saying,  upon  the  testimony  in  the  record,  he  should 
be  paid  for  only  forty  cords  because  there  was  a  shrinkage  of  twenty 
cords  when  it  was  piled  as  required  in  the  Duluth  market  In 
truth,  the  evidence  shows  that  there  was  no  mistake  as  to  the  bank 
measurement,  and  we  must  assume,  in  the  absence  of  all  proof  to 
the  contrary,  that  the  parties  contracted  with  reference  to  that 
measurement.    It  follows  from  this  that  there  was  no  OTerpayment. 

Now  to  entitle  the  plaintiff  to  recover,  he  was  bound  to  prove,  either 
that  there  was  a  mistake  in  the  bank  measurement,  that  there  was 
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not  sixty  cords  as  there  piled,  or  that  the  defendant  agreed  to  carry 
the  hark  for  $2  per  cord  according  to  the  Dulnth  measurement. 
Neither  case  was  eatahlished  by  the  evidence.  It  is  needlesB  to 
obserye,  courts  do  not  relieve  against  every  mistake  a  party  may 
make  in  his  business  transactions.  A  mistake  in  a  matter  of  fact, 
to  be  the  ground  of  relief,  must  be  of  a  material  nature,  inducing 
or  influencing  the  agreement,  or  in  some  matter  to  which  the  con- 
tract is  to  be  applied.  It  is  obvious  the  mistake  which  the  plaintiflF 
made  was  in  supposing  that  curled  bark,  piled  in  the  loose  manner 
his  bark  was  piled,  would  hold  out  in  measure  when  piled  as  dealers 
required.  But  this  was  a  mistake  as  to  a  collateral  fact,  which  had 
nothing  to  do  with  the  contract  of  carriage.  It  is  said  the  plaintifF 
paid  for  the  carriage  upon  the  belief  that  ther^  were  sixty  cords  of 
it,  and  that  this  belief  was  founded  upon  its  having  measured  the 
bark  on  the  bank.  He  certainly  was  not  mistaken  as  to  the  quantity 
of  the  bark  on  the  bank,  but  was  mistaken  in  supposing  that  a  dealer 
would  take  it  at  Dubuth  piled  in  the  manner  he  had  piled  it. 

It  is  said  that  a  cord  of  bark,  ex  vi  iennini,  implies  a  cord,  or  128 
cubic  feet;  but  the  parties  evidently  did  not  use  the  word  in  such 
a  sense  when  they  were  talking  about  the  quantity  on  the  settle- 
ment for  the  transportation  at  Dululh.  They  referred  to  the 
measurement  on  the  bank, —  the  number  of  cords  as  the  bark  was 
there  piled,  and  the  proof  is  entirely  conclusive  that  payment  was 
made  with  reference  to  that  measurement.  It  is  certainly  true  that 
the  bark  was  not  there  piled  in  as  solid  and  compact  a  manner  as 
the  Dulutli  dealera  requii-ed  it  to  be;  but  what  of  that  ?  Tliere  was 
no  mistake  of  fact  as  to  the  bank  measurement  when  payment  was 
made,  and  no  ground  for  relief  shown. 

It  follows  from  these  views  that  the  nonsuit  should  have  been 
granted. 

By  the  Ooukt.  The  judgment  of  the  Circuit  Court  is  reversed, 
and  a  new  trial  ordered. 


KoTB  BTTHV  Rkfortbh.—  See  Letodlen  v.  Oarrett  (58  Ind.  442)»  26  Am.  Rep. 
74 ;  83  Am.  Rep.  204 ;  43  Am.  Rep.  161  ;  1  Am.  Rep.  66  ;  29  Y.ng.  R.  590.  The 
double  paTment  by  the  conntj  of  fees  and  costs  to  asberiiT,  ih  rough  a  mistake 
of  the  clerk  in  twice  certifjlng  to  bills  for  the  same  services,  is  a  mistake  of 
fact  apon  the  part  of  the  board  of  supervisors,  and  the  amount  erroneously 
paid  may  be  recovered  Holmes  v  Luetu  County,  53  Iowa,  211;  but  see  Sur- 
dam,  V.  FuUer,  31  Hun.  500. 

la  NdUe^  v,  UnUed  States  17  Ct.  CI   Rep.  Ill,  it  was  hdd.  that  "  in  actions 
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to  Tooover  back  money  paid  in  mistake,  a  mistake  of  fact  must  be  estabiislied, 
and  ordinarily  the  mistake  Itself  as  such  must  be  shown,  and  it  must  be  a 
mistake  of  fact  and  not  an  error  of  judgment ;  but  if  the  mistake  relates  to 
the  measurements  of  a  certain  and  fixed  area,  it  may  be  established  by  showing 
that  the  area  does  not  now  contidn  the  number  of  square  yards  for  which  pay- 
ment was  made/* 

In  Ca(kiM  V.  Oriawold,  11  Hun,  308,  the  defendant,  in  pursuance  of  a  con- 
tract made  with  the  plaintiff,  sold  and  delivered  to  him  55,959  pounds  of  grapes 
at  one  and  a-half  cents  per  pound.  The  plaintiff  having  paid  a  portion  of  the 
purchase-price,  an  accounting  was  subsequently  had,  at  which  neither  party 
knowing  accurately  the  weight  of  the  grapes,  or  the  crates  in  which  they  wert 
delivered,  and  having  no  memoranda  from  which  such  weight  could  be  com- 
puted, it  was  agreed  to  call  the  weight  of  the  grapes  65,000,  and  that  of  the 
crates  in  which  they  were  delivered  600  pounds.  The  plaintiff  having  iiaid 
the  amount  appearing  to  be  due  by  these  figures,  subsequently  brought  this 
action  to  recover  the  price  of  the  grapes  erroneously  admitted  to  have  been 
delivered.  Held,  that  as  there  was  a  mutual  mistake  of  fact  as  to  the  weight 
of  the  grapes,  plaintiff  was  entitled  to  recover  back  the  money  paid  in  conse- 
quence thereof,  and  his  right  so  to  do  was  not  affected  by  the  fact  that  the 
accounting  amounted  to  an  accord  and  satisfaction.  In  the  case  of  the  sale  of 
milk  by  the  can,  if  by  mistake  of  the  parties  the  milk  delivered  is  short  of  the 
quantity  intended,  owing  to  the  cans  not  holding  the  amount  supposed,  and  the 
vendor  receives  more  money  on  that  account  than  entitled  to.  he  must  account 
for  the  same,  even  though  the  purchaser  was  negligent  in  discovering  the 
mistake.    Devine  v.  Edaxirds,  87  Ills.  177. 

In  Budd  V.  Eyermann,  10  Mo.  App.  487,  it  was  held  that  "  where  it  appears 
beyond  a  reasonable  doubt  that  the  plaintiff  was  to  pay  for  a  certain  judgment 
the  amount  due  and  collectible  thereon,  that  unknown  to  either  party,  a  por- 
tion  of  the  judgment  had  been  paid  to  the  defendant's  agent  and  that  by  mis- 
take the  plaintiff  paid  that  sum  in  excess  of  his  agreement,  he  is  entitled,  as 
matter  of  law,  to  recover  back  the  excess."  To  same  effect  Arey  v.  Jnuon,  h 
Alb.  L.  J.  875. 

In  Kingston  Bank  v.  EUinge,  40  N.  Y.  891  where  a  sheriff  having  received 
an  execution  issued  upon  the  defendant's  judgment,  afterward  upon  a  sub- 
sequent judgment  of  the  plaintiff  against  the  same  party,  and  before  the  last 
had  run  out,  but  after  the  sixty  days  had  expired  as  to  the  first,  made  a  levy 
upon  personal  property  not  sufficient  to  satisfy  both,  sold  it  and  paid  over  the 
proceeds  to  the  defendant  in  satisfaction  of  his  prior  execution  with  the  assent 
of  the  plaintiff,  neither  party  knowing  that  that  execution  had  run  out  before 
the  levy,  but  supposing  the  contrary,  field,  that  the  latter  could  recover  it 
back  from  the  former  as  money  paid  under  a  mistake  of  fact ,  and  this  although 
either  might  have  easily  learned  the  truth  by  inquiry  of  the  sheriff,  and  although 
the  defendant's  judgment  had  been  in  consequence  of  the  receipt  of  the  moaej 
canceled  and  discharged  of  record. 

A  party  seeking  to  recover  back  money  voluntarily  paid,  and  without  aaj 
fraud  or  imposition  on  the  part  of  the  payee,  on  the  ground  that  the  payment 
was  made  under  a  mistake  of  fact,  must,  in  order  to  recover,  have  believed  in 
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and  acted  upon  a  state  of  facts,  wliich  belief  turns  out  to  be  unfounded  and 
the  supposed  facts  untrue.  He  is  not  autboriawd  to  rescUid  an  a^^reement 
merely  because  be  bas  cbanged  his  mind  in  regard  to  a  matter  of  policj,  or  baa 
eome  to  a  better  position,  so  far  as  the  facilities  and  probable  result  of  a  defense 
to  the  payment  are  concemnd.  N<U.  Life  Itis.  Co.  v.  Jones,  1  T.  &  C.  466, 
affiraed  59  N.  Y.  649.  lu  that  case  tbe  officers  of  a  life  insurance  company, 
against  which  a  claim  upon  a  policy  bad  been  presented,  made  an  inyestiga- 
ti  >n  from  wbicb  tbey  wei*e  led  to  believe  that  a  defense  to  the  claim  existed, 
npoa  the  ground  of  false  and  fraudulent  representations  and  concealment  of 
the  Insured  person  as  to  healtb,  etc.  Notwithstanding  this  belief  they  paid 
the  claim,  uimn  tbe  ground,  in  part,  that  an  unsuccessful  resistance  would 
inju.is  the  reputation  of  the  company  and  prompt  payment  would  be  a  benefit 
to  it.  ffeid,  tbat  the  money  paid  could  not  be  recovered  back,  on  tbe  ground 
that  the  payiueot  was  made  under  a  mistake  of  fact,  and  a  good  defense  to  such, 
payment  bj  reason  of  tbe  fraudulent  representations,  etc.,  actually  existed. 


]fusT£u  y.  Chicaoo,  Milwaukbb  &  St.  Paul  Railway  Oox« 

PAXY. 

(81  Wis  rffi.) 

NegUgenee  —  railrwid  —  Virowing  maU-hagi. 
nUFFICIEXTLY  reiwrtcd,  49  Am.  Hep.  41. 


i^ 


IIaicb  v.  Marsh. 

(Cl  Wis.  433.) 
Damages  —  ioetUth  of  defendant » 

In  an  action  of  assault  and  battery,  it  is  impro|)er  to  consider  the  defendants 
iaanciaJ  means  and  public  position  on  the  question  of  compensatory  dauiageB.* 


A 


SSAULT  and  battery.     The  liead-iiote  states  the  point.    The 
l*laiutif7  had  judgment  below. 


EllUj  Greene  S  Merrill^  for  appellant. 

ir.  •/.  Jsnnder.  for  re8|K>ndent. 
8ee  Morgan  v.  Darfee  (69  Mo.  469),  88  Am.  R.  508 ;  Draper  v.  Baker,  posi. 
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CA880DAY,  J.  [Minor  matters  omitted.]  After  the  trial  judge 
had  concluded  his  general  charge  to  the  jury  he  gaye  several  in- 
structions at  the  special  request  of  the  plaintiff's  counsel.  The 
second  instruction  so  requested  and  given  covered  the  subject  of 
compensatory  damages  and  the  several  items  or  questions  to  be  con- 
sidered in  arriving  at  such  damages.  Then  the  court  gave  the  two 
following  instructions  in  the  order  given:  '^3.  And  in  determining 
the  amount  of  damages  you  may  take  into  consideration  the  means 
of  the  defendant  and  his  public  position  at  the  time  of  the  assault, 
as  postmaster  and  president  of  the  village  of  Depere.  4.  And  be- 
sides the  actual  damages  of  the  plaintiff  under  the  rules  laid  down, 
you  may  also,  if  the  assault  was  made  willfully  and  maliciously,  and 
without  adequate  provocation,  add  a  reasonable  amount  to  your 
verdict  by  way  of  punishment  of  the  defendant,  and  beyond  the 
actual  damages  suffered  by  the  plaintiff.''  The  defendant  excepted 
to  each  of  these  instructions. 

By  these  instmctions  the  jury  were  in  effect  told  that  in  deter- 
mining the  amount  of  actual  or  compensatory  damages  they  might 
take  into  consideration  the  means  of  the  defendant,  and  his  public 
position  at  the  time  as  postmaster  and  president  of  the  village. 
What  legitimate  bearing  the  wealth  or  poverty  of  the  defendant, 
his  office,  public  position,  or  private  station  had  upon  the  damages 
which  the  plaintiff  had  actually  sustained,  we  are  unable  to  perceive. 
The  plaintifTs  actual  damages  were  what  they  were,  and  could 
neither  be  increased  nor  diminished  by  any  conceivable  position  or 
circumstances  of  the  defendant  The  instructions  given  were  in 
direct  conflict  with  the  whole  current  of  authority  in  this  State. 
To  the  authorities  cited  by  counsel  for  the  defendants  others  might 
be  cited,  but  it  is  unnecessary.  Had  the  court  simply  charged  the 
jury  that  they  might  take  into  consideration  the  means  of  defend- 
ant on  the  subject  of  pumtory  damages,  then  the  case  would  have 
come  within  the  rule  frequently  recognized.  Lavwry  v.  Orookey  53 
Wis.  C12;  s.  c,  38  Am.  Rep.  768. 

Bt  the  Court.     The  judgment  of  the  Circuit  Court  is  reveisedt 
and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Dbaper  v.  Bakbb. 

BmdMM'^ofdtfendanfB  weaUh — repuiaiwn, 

Ob  the  qiMBtioii  of  punitory  damages,  in  aaaault  and  battery,  tbe  defandanVa 
wealth  may  be  proved  by  evidence  of  reputation,* 

ASSAULT  and  battery.     The  head-note  states  the  point     The 
plaintiff  had  judgment  below. 

S.  P.  Smith  and  Jiaih.  PereUa  ds  Sons,  for  appellant. 
Merian  S  Kearney ^  for  respondent 

Tatlob,  J.  [Omitting  other  matters.]  It  is  not  contended  bj 
the  learned  connscl  for  the  appellant  that  it  is  not  competent,  upon 
a  trial  of  this  kind,  for  the  plaintiff  to  give  evidence  of  the  finan- 
cial condition  of  the  defendant  when  the  circumstances  are  such 
that  the  plaintiff  may  be  entitled  to  recover  punitory  damages;  but 
he  insists  that  the  financial  condition  of  the  defendant  cannot  be 
shown  by  proof  of  his  reputed  wealth,  but  must  be  confined  to  facts 
directly  showing  such  condition.  We  think  the  objection  was  not 
well  taken.  Most  of  the  cases  hold  that  where  the  financial  con- 
dition of  the  defendant  may  bo  shown  in  aggravation  of  the  dam- 
ages, the  evidence  shall  be  confined  to  the  question  of  reputed 
wealth,  and  that  evidence  detailing  or  "giving  an  inventory  of  the 
defendant's  property  is  not  admissible.  Sianwood  v.  Whitmqrej  63 
Me.  209;  Kniffen  v.  McOonnelly  30  N.  Y.  285;  White  v.  Murtland, 
n  m.  250,  261;  s.  c,  22  Am.  Bep.  100;  1  Suth^Dam.  744,  745. 

In  the  case  of  White  v.  Murtland^  supra,  the  court  say:  **  We 
would  here  observe  that  the  practice  has  grown  up,  though  not 
generally  customary,  of  raising  a  sort  of  collateral  issue  upon  the 
question  of  pecuniary  circumstances,  involving  a  detail  as  to  lists, 
kind  and  value  of  property.  This  is  not  within  the  purpose  or 
scope  of  its  admissibility.  The  inquiry  in  the  first  instance  should 
be  general,  whether  the  party  be  in  poor,  moderate,  or  good  cir- 
cumstances; if  good,  how  good,  leaving  special  inquiries  to  be  made 
on  cross-examination."    This  is  the   rule  recognized  in  all  the 

*tiee  Mare  v.  Marsh,  ante. 
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courts  which  hold  that  the  pecuniary  circumstances  of  the  parties 
may  be  given  in  evidence  upon  the  general  question  of  damages, 
both  compensatory  and  punitory.  And  it  would  seem  that  where 
the  pecuniary  circumstances  of  a  defendant  are  held  to  be  admissi- 
ble upon  the  question  of  compensatory  damages,  evidence  of  the 
actual  wealth  of  the  defendant  should  not  be  admitted;  but  where 
evidence  of  the  wealth  of  tlie  defendant  is  admitted  for  the  purpose 
of  enhancing  the  exemplary  or  punitive  damages,  the  actual  wealth 
cf  the  defendant  may  be  shown.  This  was  so  decided,  and  we 
think  properly,  in  the  case  of  Johnson  v.  Smiih,  64  Me.  553.  The 
point  of  that  case  is  that  where  the  plaintiff  had  made  out  a  case 
which  would  entitle  him  to  demand  exemplary  damages,  and  had 
given  no  evidence  as  to  the  financial  circumstances  of  the  defendant^ 
the  defendant  might  introduce  evidence  of  his  real  financial  con- 
dition as  bearing  upon  the  question  as  to  the  amount  of  the  ex- 
emplary damages  which  the  jury  ought  to  assess  against  him;  and 
that  in  such  case  the  rule  that  the  reputed  wealth  of  the  defendant 
could  only  be  shown,  did  not  apply.  But  the  case  does  not  decide 
that  the  plaintiff  may  not  in  such  case  show  the  reputed  wealth  of 
the  defendant  to  enhance  the  exemplary  damages;  but  it  does  hold 
that  when  no  evidence  is  given  on  the  subject,  and  impliedly  that 
when  such  evidence  is  given,  the  defendant  may  answer  it  by  show- 
ing his  real  financial  condition. 

We  think  the  rule  stated  by  the  Illinois  court  is  the  true  rule  to 
be  adopted.  It  is  the  only  practical  rule.  In  most  c«aes  evidence 
of  reputed  wealth  would  be  the  only  evidence  the  plaintiff  oonld 
make  upon  the  point,  and  in  cases  where  sucn  renited  wealth  is 
not  tQ  conclude  the  defendant  he  always  has  it  in  his  powe>*  co  pre- 
sent the  real  fivcts  to  the  jury  in  answer  tothegeneralp.crofs  of  the 
plaintiff.  In  this  case  the  evidence  offered  by  the  plaintiff  upon 
the  point  could  not  have  prejudiced  the  defendant  The  fact  ap- 
I)eared,  even  on  the  evidence  of  the  plaintiffs  witness,  that  when 
the  cause  of  action  arose  in  this  case  the  defendant  had  very  little 
property  except  his  homcsteiul.  and  the  value  of  that  was  not  shown 
by  either  party.  The  reputation  of  the  defendant  for  wealth,  as 
stated  by  plaintifTs  witness,  was  a  reputation  he  had  before  he  had 
distributed  his  property  amongst  his  heirs. 

By  thb  Couut.     The  judgment  of  the  Oircnit  Oonrt  is  affirmed. 

Judgmmi  affirmed. 
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m  wis.  464.) 

8Mute  —  "  trtuiee  of  expnsa  t/nui  "  ^eonrignM 

One  described  in  a  contract  of  carriage  as  consignor,  consignee  and  sole  owner, 
is  '*  a  tnutee  of  an  express  trust "  within  the  statute  of  parties,  and  may 
m^iniaiii  an  action  to  recoTcr  overcharges  paid.    {8u  naU,  p.  148.) 

ACTION  to  recoYer  back  oYercharges  exacted  by  a  common 
carrier.     The  head-note  states  the  point     The  phiintifl  had 

judgment  below. 
JUZsr  <C  Fuller  and  Burton  Haiuon^  for  appeUant 

A.  &  Spoaner^  for  respondent 

Oassod  AT,  J.  Notwithstanding  the  plaintiflF  is  described  in  the 
contract  of  carriage  as  consignor,  consignee  and  sole  owner,  yet  the 
defendant  seeks  to  escape  liability  for  the  repayment  of  the  exces- 
dve  exaction  on  the  sole  ground  that  the  plaintiff  was  not  the 
owner  of  the  property  and  did  not  personally  furnish  and  pay  the 
overcharge.     Is  such  a  defense  aYailable  ? 

The  question  has  elicited  much  discussion  and  the  adjudicated 
eases  upon  it  present  a  considerable  disagreement.  We  make  no 
attempt  to  reconcile  an  irreconcilable  conflict.  It  is  enough  to 
know  that  our  conviction  as  to  the  law  applicable  has  the  sanction 
of  respectable  authority,  and  especially  under  our  statute  as  it  has 
been  construed  by  this  court  The  question  is  not  whether  the 
owner  could  haYC  maintained  the  action,  for  he  did  not  biing  the 
action.  There  seems  to  be  no  dispute,  that  where  there  is  nothing 
appearing  to  the  contrary,  the  consignee  is  presumed  to  be  the 
owner  of  the  property  and  as  such  may  maintain  an  action  for  its 
loss  or  depreciation  in  value  by  reason  of  the  negligence  of  the  carrier. 
Undoubtedly  this  presumption  may  be  oYercomo  by  evidence.  A 
consignor  may  have  a  right  of  action  jigainst  the  carrier  by  reason 
of  ownership.  So  he  may  haYe  such  right  of  action  ou  privity  of 
oontract  The  contract  seems  to  be  controlling,  at  least  to  a  certain 
Vol.  L  —  19 
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extent^  m  all  cases.  Eoans  y.  MarUil,  1  Ld«  Baym.  271 ,  Davis  v. 
James,  5  Burr.  2680  ;  Mason  y,  Lickbarrow,  1  H.  BL  357  ;  Moore  y. 
Wilson^  1  Term  Rep.  659;  Joseph  y.  KnoXy  3  Camp.  320;  Dunlqp  y. 
Lambert,  6  Clark  &  F.  600 ;  Freeman  y.  Birchy  3  Q.  B.  492  ; 
Blanchard  y.  Poye,  8  Gray,  281 ;  ^*»ii  y.  Western  R.  Corp.,  112 
Mass.  524  ;  s.  c,  17  Am.  Rep.  128  ;  Carter  \.  Oraves,  9  Yerg.  446  ; 
Northern  lAne  Packet  Co.  y.  Shearer y  61  111.  263  ;  Souttiern  Exp. 
Co.  y.  Crafty  49  Miss.  480  ;  s.  c,  19  Am.  Rep.  4.  A  careful  analysis 
of  these  cases  will  be  found  in  a  well-written  article  by  Judge 
Pierce,  of  Tennessee,  in  7  South.  Law  Rey.  (N.  S.),  255-283. 

It  appears  that  much  depends  upon  the  nature  of  the  act  com- 
plained of  and  the  character  of  the  action.  Thus  in  Carter  y. 
OraveSy  supra,  it  was  said  '^  that  in  all  actions  on  the  case  against 
a  carrier  for  a  loss  or  injury  done  to  property,  the  wrong  is  the  gist 
of  the  action  and  the  contract  to  deliyer  collateral  to  it.  In  all 
actions  of  assumpsit  for  not  deliyering  according  to  contract,  the 
contract  to  deliyer  is  the  gist  of  the  action,  and  the  loss  or  injury 
sustained  is  collateral  thereto."  In  seyeral  of  the  cases  aboye  cited 
an  action  for  the  breach  of  the  contract  was  maintained  by  a  party 
to  the  contract  haying  no  ownership  or  interest  in  the  property 
carried.  Thus,  in  Joseph  y.  KnoXy  supra,  the  plaintifFs  had  no 
ownership  nor  interest  in  the  goods,  but  as  shippers  were  parties 
to  the  contract,  and  it  was  held  that  they  might  maintain  the 
action  upon  the  bill  of  lading  for  the  failure  to  carry  and  deliyer. 
Lord  Chief  Justice  Ellekborouoh  obsenred  that  ^' there  is  a 
priyity  of  contract  established  between  these  parties  by  means  of 
the  bill  of  lading.  That  states  that  the  goods  were  shipped  by  the 
plaintiffs  and  that  the  freight  for  them  was  paid  by  the  plaintiffs  in 
London.  To  the  plaintiffs  therefore,  from  whom  the  consideration 
moyes  and  to  whom  the  promise  is  made,  the  defendant  is  liable  for 
the  non-deliyery  of  the  goods.  After  such  a  bill  of  lading  has  been 
signed  by  his  [the  carrier's  J  agent,  he  cannot  say  to  the  shippers 
they  haye  no  interest  in  the  goods  and  are  not  damnified  by  his 
breach  of  contract.  I  think  the  plaintiffs  are  entitled  to  recoyer 
the  yalue  of  the  goods,  and  they  will  hold  the  sum  recoyered  as 
trustees  for  the  real  owner." 

So  in  Hooper  y.  OhicagOy  etcy  Ry.  Co.y  27  Wis.  91  ;  s.  c,  9  Am. 
Rep.  439,  it  was  said  that  "  the  shipper  is  a  party  in  interest  to  the 
contract,  and  it  does  not  lie  with  the  carrier  who  made  the  contract 
with  him  to  say,  upon  a  breach  of  it,  that  he  is  not  entitled  to 
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lecoTer  the  damages,  unless  it  be  shown  that  the  consignee  objects  ; 
for  without  that  it  will  be  presumed  that  the  action  was  commenced 
and  is  prosecuted  with  the  knowledge  and  consent  of  the  consignee, 
and  for  his  benefit.  The  consignor  or  shipper  is,  by  operation  of 
the  rule^  regarded  as  a  trustee  of  an  express  trust,  like  a  factor  or 
other  mercantile  agent  who  contracts  in  his  own  name  on  behalf  of 
his  principal."  » 

Here  the  defendant  contracted  solely  with  the  plaintiff.  In  the 
contract  the  defendant,  with  full  knowledge  of  the  facts,  recognized 
the  plaintiff  as  sole  owner  of  the  property.  The  freight  had  been 
fully  paid  in  behalf  of  the  plaintiff.  To  him  the  defendant,  in  con- 
sideration of  such  payment,  expressly  agreed  to  deliver  the  property 
at  the  place  of  consignment.  This  express  agreement  was  broken 
by  the  refusal  to  so  deliver  except  upon  condition  of  a  further  pay- 
ment of  an  unauthorized  exaction.  This  unauthorized  exaction 
was  complied  with  when  the  delivery  was  made.  Having  broken 
the  contract  and  received  the  overcharge  in  consequence  of  the 
breach,  the  defendant  seeks  to  escape  liability  for  the  breach  on  the 
ground  that  the  only  party  with  whom  it  contracted  was  not  in  fact 
the  owner  of  the  property,  and  did  not  i)ersona11y  furnish  and  pay 
the  overcharge  exacted  as  a  condition  of  the  delivery.  To  hold 
such  a  defense  available  would,  in  effect,  abrogate  an  express 
written  contract.  One  exception  to  the  statutory  rule  that  ^*  every 
action  mast  be  prosecuted  in  the  name  of  the  real  party  in  interest  '^ 
{§  2605,  R  S.),  is  that  a  "trustee  of  an  express  trust  ♦  ♦  ♦ 
may  sue  without  joining  with  him  the  person  for  whose  benefit  the 
action  ia  prosecuted."  §  2607.  "  A  trustee  of  an  express  trust, 
within  the  meaning  of  this  section,"  must  "  be  construed  to  include 
a  person  with  whom,  or  in  whose  name,  a  contract  is  nuule  for  the 
benefit  of  another."  By  amendment  these  provisions  have  been 
made  applicable  to  actions  brought  in  a  justice^s  court,  as  this 
was.  Snbdivision  27,  §  2,  chapter  194,  Laws  of  1879.  If  the  con- 
signor or  shipper  could  properly  be  "  regarded  as  a  trustee  of  an 
express  trust,"  under  this  statute,  as  held  in  Hooper  v.  C.  dk  N.  W. 
Ry.  Oo.^  supra^  then  certainly  the  person  described  in  the  contract 
as  consignor,  consignee  and  sole  owner,  and  for  whom  the  freight 
has  been  paid,  must  also  be  regarded  as  a  trustee  of  an  express  trust 
under  the  statute.    Allen  v.  Kennedy ^  49  Wis.  549. 

Bt  thb  Coubt.     The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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Note  bt  ths  Rkfortbr.— In  Peten  ▼.  Railroad  Co,,  42  Ohio  8t.  275,  H 
was  held  that  a  shipper  has  a  right  to  have  his  goods  transported  at  i^gal 
rates  over  the  nsual  line  of  a  common  carrier  of  snch  goods ;  and  if  to  procure 
the  services  of  such  carrier  the  shipper  is  compelled  to  pay  illegal  rates  estab- 
lished by  the  carrier,  the  payment  is  not  snch  a  volantary  payment  as  will 
preclude  recovering  l)ack  the  illegal  charge ;  nor  will  it  prednde  snch  recovery 
if  the  payments,  by  arrangement  of  parties,  are  made  at  the  end  of  each 
itk 
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8UtMe —  "ekaritadU  eorporaUonV  —  rdiffiauM  90€itt§. 
A  religions  society  is  not  a  '*  charitable  oorporatloiL'' 

A  OTION  to  construe  a  will.    The  opinion  states  the  point* 

A.  S.  Spoaner,  and  T.  D.  Weeks^  for  appellant* 

H.  T.  Sharpj  and  FUh  dt  Dodge^  for  respondents. 

GoLEy  G.  J.  [Omitting  other  questions.]  This  brings  us  to  the 
question  whether  the  trust  in  clauses  II  and  12  can  be  sustained 
under  the  exception  in  section  2039;  in  other  words,  can  it  be  fairly 
said  that  a  trust  for  a  term  of  years,  for  the  benefit  of  the  trustees 
of  the  Baptist  and  Methodist  societies  of  Delavan,  is  a  devise  of 
real  estate  to  a  "  literary  or  charitable  corporation,"  and  for  the 
''sole  use  and  benefit "  of  such  cori^oration,  within  the  meaning  of 
that  exception?  '  It  seems  to  us  not  We  think  the  charitable  cor- 
poration there  referred  to  is  not  a  religious  corporation.  True,  it 
is  sometimes  said,  in  analogy  to  the  statute  of  Elizabeth  (43  Eliz. 
chap.  4),  that  a  corporation  for  a  charitable  purpose  may  include  a 
trust,  among  other  things,  for  the  following  persons  or  purposes: 
for  building  or  repairing  or  ornamenting  a  church;  distributing 
Bibles  or  religious  books;  for  a  mmister  for  preaching;  and  gener- 
ally, any  public  religious  object  whatever,  provided  the  religioii 
was  not  one  subversive  of  good  morals.  Marsden's  Perpetuities^ 
296.    But  in  this  exception  the  words  **  charitable  corporation  "  are 
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not  used  in  any  snch  broad  sense.  They  are  not  intended  to  inclade  a 
corporation  organized  and  existing  for  religions  and  spiritnal  pur^ 
poses^  the  trustees  of  the  Baptist  and  Methodist  societies  clearly  are. 
This  amendment  to  section  15^  chap.  83,  R.  S.  1858^  as  the  revisers 
m  their  notes  say,  was  made  to  allow  grants  or  devises  in  perpetuity 
to  literary  and  charitable  corporations  organized  under  the  laws  of 
this  State.  They  did  not  think  it  best  to  extend  the  exception  so 
as  to  include  religious  corporations,  but  leave  it  to  apply  only  to 
those  which  are  formed  for  advancing  literary  or  charitable  ends. 
We  have  no  doubt  the  legislature,  in  enacting  the  section,  intended 
this  construction  should  be  placed  upon  the  exception.  It  was  not 
contemplated  that  the  words  '^ charitable  corporation''  should  be 
80  enhurged  as  to  include  what  is  generally  called  a  religious  cor- 
poration. The  cause  is  remanded  to  the  court  below  for  further 
proceedings  according  to  this  opinion. 

By  thb  Court.     Ordered  accordingly. 

JudgmmU  accordingly^ 

Cassodat,  J.,  dissents. 


Grrr  07  Racikb  y.  Gbotbbhbbbo. 

(Sl  wit.  48L) 

Munic^^  ecrpoTiUion — ^ectment  for  BireeL, 
A  dtj  cannot  maintain  ejectment  for  a  street  the  fee  of  which  it  does  not  own.* 

EJECTMENT.     The  opinion  states  the  point     The  defendant 
had  judgment  below. 

Samud  Rilchie,  for  appellant 

Hand  dk  Fleit^  for  respondent. 

Ltok  J.  In  Kimball  v.  Kenonha^  4  Wis.  321,  it  was  settled  that 
in  this  State  a  grantee  of  a  lot  bounded  by  a  street  in  a  village  or 
city,  laid  out,  platted  and  recorded  in  conformity  with  the  statute, 
takes  to  the  centre  of  the  street  on  which  the  lot  abuts,  subject  to 

*See  Amutrong  v.  CUy  of  8t,  Louis  (60  Mo.  800),  88  Am.  Rep.  400 ;  OUy  of 
ManhaU  v.  Anderoon,  78  Mo  85 ;  Hoboken  v.  Mayor,  86  N.  J.  L.  540. 
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the  public  easement.  The  fee  of  the  street  is  in  the  abutting  owner, 
and  the  interest  of  the  pablic  therein,  which  the  city  or  village 
holds  in  trust  for  it,  is  not  a  fee,  but  a  mere  easement.  OoodaU  v. 
Mtlmaukee,  5  Wis.  32;  Milwaukee  v.  Mil  Jt  B.  R.  Co.,  7  Wis.  85; 
Ford  V.  C.  A  N.  W.  R.  Co.,  14  Wis.  609. 

In  Oardiner  v.  Tisdale,  2  Wis.  153,  and  again  in  Weiabrod  v.  (?. 
i§  K  W.  Ry.  Co.,  21  Wis.  602,  it  was  held  that  the  owner  of  the 
fee  of  a  street  might  maintain  ejectment  against  a  permanent 
incumbrancer  or  occupier,  inconsistent  with  or  repugnant  to  the 
purpose  of  tlic  public  easement. 

The  above  rules  have  never  been  shaken,  and  are  firmly  imbedded 
in  the  jurisprudence  of  this  State.  These  rules  are  decisive  of  this 
action,  for  no  one  will  contend  that  an  action  of  ejectment  will  lie 
to  recover  a  mere  right  of  way.  Such  an  easement  is  incorporeal 
in  its  nature  ( Washb.  Easem.  3),  and  ejectment  lies  only  to  recover 
things  corporeal,  which  may  be  the  subjects  of  seisin,  entry  and  pos- 
session. There  can  be  no  seisin  of  an  incorporeal  hereditament 
and  it  cannot  be  the  subject  of  entry  or  possession.  It  **  lyeth  in 
grant,  and  not  in  livery."  Sedg.  &  W.  Tr.  Title  to  Land,  §§  Do- 
OS,  146,  and  cases  cited.  The  plaintiff  has  an  ample  remedy  under 
its  charter.  It  may  summarily  remove  obstructions  to  its  streets, 
and  doubtless  has  other  remedies,  but  it  cannot  maintain  eject- 
ment. 

It  is  not  alleged  in  the  complaint  whether  Crotsenberg  is  the 
owner  in  fee  of  the  premises  claimed.  But  it  is  immaterial  whether 
he  is  or  is  not  such  owner. 

The  statute  (R.  S.  g§  3077,  30H4)  clearly  indicates  the  scope  and 
limitations  of  the  action  of  ejectment  in  this  Sta*e.  Section  3<»77 
requires  the  plaintiff  to  state  particularly  the  nature  and  extent  of 
his  estate  or  interest  in  the  lands  claimed,  '^  whether  in  fee,  dower, 
for  life,  or  for  a  term  of  years,  specifying  such  life  or  lives,  or  the 
duration  of  such  term,  and  that  he  is  entitled  to  the  possession  of 
such  premises,  and  that  the  defendant  unlawfully  withholds  the 
possession  thereof  from  him.*'  Section  3084  requires  that  the  ver- 
dict (if  for  the  plaintiff)  shall  specify  the  estate  established  on  the 
trial  by  the  plaintiff,  *•  whether  it  be  in  fee,  dower,  f«»r  life,  or  for 
a  term  of  years,  specifying  such  life  or  lives,  or  the  duration  of 
such  term."    Subd.  7. 

This  complaint  shows  affirmatively  that  the  plaintiff  is  not  the 
owner  in  fee,  or  for  life,  or  a  term  of  yeai*s,  of  the  lands  claimed. 
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and  also  that  the  defendants  do  not  withhold  the  possession  thereof 
from  it  in  the  sense  in  which  the  word  ''possession''  is  employed 
in  the  statute. 

The  case  was  very  ably  aligned  by  counsel  on  both  sides,  and 
nnmerons  adjudications  elsewhere  were  cited  by  them  in  support  of 
Iheir  respective  positions.  But  the  uniform  decisions  of  this  court, 
extending  over  a  period  of  more  than  thirty  years,  are  conclusive  of 
the  question  here  determined,  and  it  is  unnecessary  to  comment 
upon  those  adjudications. 

By  THfi  OouBT.     The  order  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Mathews  v.  Casx 

(61  Wit.  40L) 

MaaUr  and  servant — feUow-^erwmU — mate  and  nuuterafiumi 
The  master  of  a  vessel  and  the  mate  are  fellow  servants.* 

ACTION  for  personal  injury  by  negligence.     The  head-note 
states  the  point.     The  plaintiff  had  judgment  below. 

Charles  II.  Zee,  and  Marhham  £  NoyeSy  for  appellants. 

IT.  J.  Turner,  for  respondent. 

Cole,  C.  J.  This  is  an  action  for  a  personal  injury.  The  de- 
fendants were  the  owners  of  the  schooner  J.  I.  Case,  a  vessel  duly 
enrolled  and  licensed  for  the  coasting  trade.  The  plaintiff  was  em- 
ployed by  the  defendants  as  mate,  and  one  Gray  was  employed  as 
master.  Ic  is  stated  in  the  complaint  that  on  August  3  the  schooner 
starts  on  a  voyage  from  the  port  of  Milwaukee  to  Escanaba^  thence 
to  Lake  Erie.  On  the  6th  of  August,  at  Escanaba — the  defend- 
ants not  being  present —  the  master,  having  the  exclusive  control 
and  direction  of  loading  a  cargo  of  iron  ore,  negligently  loaded  and 
overloaded  the  same,  and  then  proceeded  on  the  voyage;  that  in 
consequence  of  such  negli^^ent  loading  and  overloading,  the  vessel 

*  See  Chic.,  etc.,  Ry.  Co,  v.  6wan9on  (16  Neb.  254),  40  Am.  Rep.  718. 
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sprung  a  leak;  that  on  August  10  the  vessel  encountered  a  storm^ 
and  leaked  badly  by  reason  of  the  negligent  loading;  that  it  waa 
the  plaintifTs  duty  to  obey  the  orders  of  the  master;  that  at  this 
time  the  schooner  had  not  the  usual  appliances  for  carrying  and 
securing  the  yawl-boat  on  deck;  that  the  same  being  rotten  and 
unseaworthy^  was  negligently  placed  on  the  deck  by  the  master's 
orders,  and  negligently  left  without  being  fastened  so  as  to  prevent 
it  from  moving  about  in  case  water  was  washed  aboard  or  the  vessel 
rolled.  This  being  the  situation,  and  the  hatch  near  the  yawl- 
boat  not  being  fastened  down  securely,  the  master  took  the  wheel, 
and  the  plaintiff,  as  was  his  duty,  proceeded  to  batten  down  the 
hatch  carefully.  While  so  engaged,  the  vessel,  having  a  large 
amount  of  water  in  her  hold,  and  being  improperly  loaded,  and  the 
yawl-boat  being  negligently  on  the  deck,  without  proper  appliances 
for  fastening,  the  master  negligently  steered  the  vessel  into  a  trough 
of  the  sea,  the  vessel  rolled,  and  large  quantities  of  water  came  on 
deck  and  washed  the  yawl-boat  against  the  plaintiff  and  broke  his 
leg. 

These  are  the  material  allegations  stating  the  cause  of  action.  It 
will  be  seen  that  whatever  negligence  there  was,  either  in  improp- 
erly loading  the  vessel,  or  in  placing  the  yawl-boat  on  deck  without 
securely  fastening  the  same,  or  in  negligently  steering  the  vessel 
into  the  trough  of  the  sea,  was  the  negligence  of  the  master  alone. 
There  is  no  averment  that  the  vessel  was  not  properly  equipped 
when  she  left  the  port  of  Milwaukee.  It  is  only  alleged  that  when 
the  schooner  encountered  the  storm  there  were  not  the  usual  and 
proper  mechanical  appliances  upon  the  vessel  for  carrying  and  se- 
curing the  yawl-boat  on  deck.  But  tion  constat  such  appliances 
had  not  been  furnished  by  the  owners.  If  there  were  any  omission 
of  duty  on  the  part  of  the  owners  in  that  regard,  or  in  equipping 
the  vessel  propeily  at  the  outset  of  the  voyage,  or  m  the  selection  of  a 
competent  master,  the  fact  should  have  been  distinctly  alleged. 
But  the  inference  is  irresistible,  from  the  facts  stated,  that  the  in- 
jury was  caused  solely  by  the  negligent  acts  of  the  master — unless 
there  was  contributory  negligence  against  which  the  owners 
could  not  guard.  The  owners  were  not  present,  and  it  was  impos- 
sible for  them  to  attend  to  the  loading  of  the  vessel  or  to  direct  her 
management  on  the  voyage.  From  the  necessities  of  the  case  these 
duties  had  to  be  intrusted  to  the  master  and  crew.  On  what  ground 
then  can  it  be  claimed  that  the  owners  are  responsible  to  the  plaint 
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iff  for  an  injury  resulting  fi*om  the  negligence  of  the  master  in 
loading  and  managing  the  vessel?  Were  not  the  mate  and  master 
tdlow-servants,  engaged  in  the  same  employment  or  common  serv-' 
ice?  It  seems  to  as  they  must  be  so  regarded,  and  that  the  case 
comes  within  the  familiar  rule  of  law,  which  has  been  so  frequently 
announced  by  this  and  other  courts,,  that  the  employer  is  not  re- 
sponsible for  an  injury  occasioned  to  one  employee  thro'igh  the 
negligence  of  another  employee  engaged  in  the  same  service  or 
undertaking.  There  is  no  fact  stated  which  will  take  the  case  out 
of  that  rule  of  law. 

The  decision  in  Thompson  v.  Hermann,  47  Wis.  602;  s.  c,  32 
Am.  Rep.  784,  is  relied  on  to  sustain  the  action;  but  the  facts  of 
that  case  are  quite  dissimilar  to  those  stated  in  this  complaint,  as 
was  shown  by  defendant's  counsel  on  the  argument.     Ihat  was  an 
action  by  an  ordinary  seaman  against  the  owners,  one  of  whom 
was  the  master,  for  an  injury  caused  by  the  negligence  or  unskil- 
fnlness  of  the  master.     There  was  a  joint  demurrer  to  the  com- 
plaint, on  behalf  of  all  the  defendants,  which  was  sustained  in  the 
court  below.     This  court  oTcrniled  the  order,  holding  the  com- 
plaint sufficient.     There  the  master  ordered  the  plaintiff  to  adjust 
the  rigging  in  a  dangerous  manner,  though  the  plaintiff  protested 
and  suggested  a  safe  way  of  adjusting  it.     But  the  master  refused 
to  adopt  the  safe  course,  and  imperatively  ordered  the  work  to  be 
done  in  a  dangerous  manner.     The  plaintiff,  while  in  the  careful 
discharge  of  his  duty,  obeying  the  master's  order,  fell  and  was  in- 
jured.    It  was  held  that  the  plaintiff  might  recover  on  the  facts 
stated.     The  decision  is  placed  mainly  on  the  peculiar  character  of 
the  employment,  and  the  relations  existing  between  the  master  and 
a  common  seaman  of  a  merchant  vessel  outside  of  port.      Bat  as 
▼e  understand,  the  relations  of  mate  and  master  ai*e  somewhat  dif* 
ferent  from  that  the  master  holds  to  a  common  seaman.     The  mate 
in  some  cases  exercises  the  functions  of  the  master.     He  has  more 
or  less  control  in  the  loading  and  management  of  the  vessel.     It  is 
his  duty  to  exercise  more  or  less  superintendence  over  everything. 
It  was  his  duty  here  to  batten  down  the  hatch,  and  in  doing  so  to 
use  care  and  discretion.     He  could  see  that  the  yawl-boat  was  not 
securely  fastened  and  was  liable  to  be  thrown  against  him.     He 
might  have  used  means  to  prevent  such  an  accident;  but  this  he 
did  not  do.     In  any  view  which  we  have  been  able  to  take  of  the 

complaint,  we  think  it  fails  to  state  a  cause  of  action. 
Vol.  L— 20 
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By  the  Court.  The  order  of  the  Circuit  Court  overruling  the 
demurrer  is  reveraed,  and  the  couBe  is  remanded  for  further  pro* 
oeedingB. 

Bmmrsed  and  remamUL 


Whits  y.  Milwaukee  City  Railway  Oompajty. 

(VI  Wla.888b) 

Efridenee — penonal  eaDammaUon  of  part^ 

In  an  aetlon  for  personal  injuries,  the  ooart  may  at  the  trial  eompel  the  plaint- 
iff to  submit  to  a  suigieal  examination.    {8e$  note,  p,  1M.) 

ACTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

E.  P.  Smilh,  Rogers  <t  Mann  and  <7.  JT.  Pereles,  for  appelUtnt 

R  K.  Adorns^  for  respondent. 

Lyon,  J.  [Omitting  other  questions.]  The  testimony  of  the 
plaintiff  and  some  of  her  witnesses  tends  to  show  that  at  the 
time  of  the  trial  she  had  not  recovered  from  the  effect  of  the 
injuries;  that  her  limb  was  not  then  in  a  normal  condition;  and 
that  the  effect  of  such  injuries  would  or  might  be  permanent  She 
testified  that  five  physicians  had  examined  her  limb,  among  whom 
was  Dr.  Hare.  During  the  trial  counsel  for  the  defendant  made 
the  following  request,  and  the  following  proceedings  were  therenpon 
had:  '' Defendant's  counsel. —  We  ask  of  the  court  to  direct  the 
plaintiff,  who  is  now  present,  to  submit  her  limb  for  examination 
in  a  private  room  attached  to  the  court  room,  privately,  to  Ore. 
Scnn  and  Hare,  who  are  now  present,  and  that  if  she  wish  she  can 
be  accompanied  by  any  of  her  own  female  friends  who  are  present, 
or  any  other  physician  whom  she  chooses.  Court  —  I  do  not  see  any- 
thing improper  in  the  request,  but  I  do  not  think  I  hare  any  au- 
thority to  comi^el  a  suitor  to  submit,  in  a  case  of  this  kind,  to  any 
examination  agtiinst  his  or  her  will;  I  therefore  refuse  the  applica- 
tion. Defendant  excepts.  Plaintiff's  counsel  says:  'The  plaintiff 
herself  declines  to  have  the  examination  in  the  absence  of  her  phy- 
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Bicain,  who  as  her  attorney  is  informed  and  believes,  has  left  the 
city  since  he  has  been  on  the  witness  stand.'" 

It  will  be  seen  that  the  court  denied  this  request  on  the  sole 
ground  that  he  had  no  authority  to  compel  the  plaintiff  to  an 
examination  against  her  will.     On  principle  and  authority  we  are 
ntisfied  that  this  was  error.     The  then  condition  of  the  injured 
limb  had  a  most  important  bearing  upon  the  question  as  to  whether 
the  plaintifiTs  injuries  were  permanent,  and  an  examination  at  that 
time,  the  results  of  which  would  have  been  put  in  evidence  before 
the  jury,  would  in  all  probability  have  greatly  aided  them  in 
determining  the  extent  and  consequences  of  the  injury.     It  would 
be,  or  might  have  been  more  satisfactory  and  conclusive  evidence 
on  that  subject  than  the  statements  of  the  plaintiff,  or  the  opinions 
of  the  medical  witnesses.     The  application  for  her  examination 
contained  in  it  every  reasonable  safeguard  against  offending  the 
modesty  or  delicacy  of  the  plaintiff,  and  although  she  might  shrink 
from  the  examination,  yet  the  ends  of  justice  imperatively  de- 
manded that  she  submit  to  it     Such  examinations  are  frequently 
ordered  by  courts  in  cases  of  divorce  for  impotency,  and  in  cases  of 
alleged  pregnancy,  and  the  authority  of  the  court  to  order  them 
has  never  been  questioned,  so  far  as  we  are  advised. 

In  Wabh  V.  Sayre,  52  How.  Pr.  334,  the  power  of  the  court  in  a 
proper  case  to  order  a  personal  examination  is  asserted,  and  it  is 
there  said  that  it  rests  upon  the  same  principle  as  does  the  power 
to  compel  the  discovery  of  books,  papers  and  documents,  the  differ- 
ence being  that  in  a  case  like  this  the  principle  extends  to  things 
or  substances  as  well  Schroeder  v.  (7.,  $ic^  R.  Oo.^  47  Iowa,  375, 
is  to  the  same  effect.  The  opinion  of  Beck,  J.,  in  that  case, 
and  of  Jokes,  J.,  in  Walsh  v.  Sayer,  supra,  contain  very  able  and 
satisfactory  discussions  of  this  question. 

It  is  said  by  the  learned  counsel  for  the  plaintiff  that  it  rests  in 
<he  sound  discretion  of  the  court  to  order  or  refuse  an  examination. 
Perha|)8  it  does.  But  that  discretion  has  liot  been  exercised  here. 
The  court  expressly  denied  the  application  because  of  alleged  want 
of  power  to  grant  it.  We  hold  that  in  a  proper  case  the  court  has 
powrr  to  order  an  examination,  and  that  this  is  a  proper  case  m 
which  to  exercise  it. 

By  THE  CoUMT.  The  judgment  of  the  County  Court  is  reversed 
and  the  cause  will  be  remander  for  a  new  trial. 

Reversed  and  remanded. 
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Note  bt  the  Reporter. — See  note,  49  Am.  Rep.  101 ;  19  Eng  R.  617. 

In  Smith  V.  St.  Paul  City  Ry.  Co.,  83  Minn.  1,  it  was  held  not  error  for  the 
trial  court  to  refuse  to  allow  the  jury  to  witness  experiments  with  cars  upon  ft 
railway  track  outside  the  court-room,  on  the  question  of  the  possibility  of  aa 
alleged  collision.     The  court  pronounced  the  matter  one  of  discretion. 

In  Cooke  ▼.  Solance,  etc.,  Manuf.  Co.,  29  Hun,  641,  reversed  by  Court  of  Ap- 
peals, June  2,  1885,  but  on  other  grounds,  plaintiff  brought  suit  to  recover 
damages  for  injuries  sustained  by  him  while  working  upon  a  machine  as  aa 
employee  of  the  defendant  The  latter  procured  an  order  for  the  examinatioa 
of  the  plaintiff  before  trial  Upon  an  affidavit  made  by  plaintiff's  attorney, 
stating  among  other  things  that  he  could  not  cross-examine  his  client  on  the 
examination  before  the  trial,  or  comprehend  such  examination  without  a  pre- 
vious inspection  of  the  machine,  an  order  was  made  directing  the  defendant 
to  allow  plaintiff's  attorney  to  inspect  the  machine,  and  stajing  the  examina- 
tion of  plaintiff  until  after  such  inspection.  Held,  that  the  court  had  no 
power  to  make  the  order. 

In  Neuman  v.  Third  Ave.  IL  Co.,SOJi  Y.  Super.  Ct.  412,  an  order  granted 
requiring  plaintiff  to  submit  to  a  physical  examination  was  reversed,  the 
court  disapproving  Walsh  v.  Sayre,  52  How.  834,  cited  in  principal  case,  and 
approving  Roberts  v.  Ogdentburgh,  etc.^  R.  Co.,  29  Hun,  155. 

A  f  risoner  on  trial  for  crime  cannot  be  required,  against  objection  to  try  on 
a  shoe  to  determine  whether  tracks  found  at  the  scene  of  the  offense  were  his 
own;  nor  if  he  objects  can  he  properly  be  required  to  measure  the  shoe  after 
trying  it  on.  But  if  he  tries  it  on  without  objection,  the  ruling  that  he  must 
measure  it  is  not  prejudicial  error,  as  any  witness  could  do  it  as  well  as  he. 
People  V.  Mead,  50  Mich.  228. 

The  submission  by  a  female  defendant  of  her  person  to  a  private  examinft- 
tion  by  physicians,  is  not  a  confession,  although  the  result  of  the  examinatioii 
was  a  disclosure  of  facts  of  a  criminative  character;  and  such  facts  are  oom- 
potent  evidence  against  her,  although  she  was  induced  to  submit  to  the  exami- 
nation through  the  assurance  that,  "it  would  be  the  best  thing  for  her  that 
she  could  do."    Spencer  v.  Staie,  69  Ala.  159. 

In  Turnpike  Co.  v.  Baily,  87  Ohio  St.  104,  the  court  said:  "  In  an  action 
to  recover  for  personal  injuries  caused  by  the  negligence  of  the  defendant, 
the  court  has  power  to  require  the  plaintiff  to  submit  his  person  to  an  exami- 
nation by  physicians  and  surgeons  when  necessary  to  ascertain  the  nature  and 
extent  of  the  injury. 

"  On  the  refusal  of  the  plaintiff  to  comply  with  such  order  when  properly 
made,  the  court  may  dismiss  the  action,  or  refuse  to  allow  the  plaintiff  to 
give  evidence  to  establish  the  injury. 

"The  dismissal  is  authorized  by  section  5814,  Revised  Statutes.  Anthony 
to  exclude  the  evidence  arises  out  of  the  inherent  power  of  the  court  over 
the  subject  under  investigation.  Schrcader  v.  C.  R,,  L  db  B.  R.  Co.,  47  Iowa. 
875. 

*  The  refosal  of  the  court  to  order  such  an  examination  of  the  plaintiff  will 
not  be  pr^iUfned  to  have  been  based  on  the  ground  of  a  want  of  power  in  the 
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eoart  to  mako  the  order,  bat  in  tbe  absence  of  any  showing  to  the  contrary, 
im  the  gioond  that  under  the  circumstances  the  order  ought  not  to  have  been 
gnmted. 

**  The  application  for  such  order  ooght  to  be  so  made  as  not  unnecessarily 
10  prolong  the  trial,  or  to  prejudice  the  plaintiff  in  proving  his  case.  Hence 
where  the  application  is  not  made  until  after  the  close  of  the  plaintiff's  evi- 
denee  in  chief,  and  the  oonunenoement  of  the  introduction  of  the  defendant's 
evidenee,  and  no  reason  is  shown  for  tlie  delay  in  maldng  the  application,  it 
nay  be  refused  on  that  ground.'*  See  Shaw  ▼.  Van  Benmelaert  00  How.  Pr.  148. 

In  AUhiaon,  eU„  R.  Co.  v.  Thul,  44  Am.  Rep.  659,  it  was  held.  "  In  an 
aedon  of  damages  for  permanent  injury  to  the  eyes,  the  plaintiff  having 
testified,  and  no  medical  expert  having  testified,  the  court  may  order  the 
plaintiff  to  submit  to  an  examination  by  a  competent  expert" 

In  Otdam  v.  Manhattan  R  C^.,  5  N.  Y.  Monthly  Law  Bulletin,  8,  the  motion 
WIS  granted  so  far  as  to  allow  the  examination  of  the  plaintiff  to  be  made  by  a 
physidan  to  be  named  in  the  order.  Any  physician  upon  the  part  of  the 
plidatiff  to  be  allowed  to  be  present. 


Meincke  y.  Falk. 

(61  wis  088.) 

Cantraet — totniUdearnaffeUkemioM — eampUafice — tttoppA, 

On  a  contract  to  build  a  carriage  just  like  a  model,  substantial  compliance  la 

sufiieient;  unimportant  differences  will  be  disregarded.* 
The  refusal  of  the  buyer  to  accept  the  carriage  solely  on  the  ground  that  the 

contract  was  illegal,  estops  him  from  afterward  raising  the  objection  of  non- 

eompiiance. 

ACTION  on  contract.     The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 

JoliH  A,  Watt,  for  appellant 

Coizhausen,  Silvester  £  Scheiber,  for  respondent. 

GoLEy  C.  J.  The  learned  Circnit  Court  in  this  case  directed  a 
verdict  for  the  defendant,  because  it  appeared  from  the  testimony 
that  the  carriage  made  and  tendered  for  the  defendant's  intestate 
WHS  not  just  like  the  Ball  carriage,  which  was  the  model  selected. 

•  ijee  Thowbbaron  v.  Levfu  (48  Mich.  685).  88  Am.  Rep.  218, 
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The  plaintiff  testified  that  the  order  was  for  a  carriage  just  like  the 
Ball  carriage.  He  said  there  were  some  differences  between  the 
carriage  in  question  and  the  Ball  carriage,  which  he  deemed  improve- 
ments, though  the  body,  style,  size,  and  general  appearance  of  the 
two  carriages  were  alike.  But  the  Circuit  Court  ruled,  in  effect, 
that  the  plaintiff  was  bound  to  furnish  a  carriage  just  like  the  Bull 
carriage,  and  if  it  was  not  so  the  defendant  was  not  obliged  to 
receive  it;  that  in  order  to  recover  the  plaintiff  must  show  that  he 
fulfilled  his  contract;  that  a  family  carriage  was  an  article  of  luxury, 
which  was  governed  by  peculiar  rules,  and  that  a  substantial  com- 
pliance with  the  contract  was  not  sufficient. 

We  think  the  court  erred  in  not  submitting  the  case  to  the  jury 
upon  the  evidence  given  on  the  trial.  Doubtless  the  plaintiff  was 
bound  to  show  that  the  carriage  tendered  was  as  good  in  every 
respect  as  the  model;  that  m  style,  size,  general  appearance,  etc.,  it 
was  like  it.  Or  to  state  the  proposition  in  the  usual  form,  the 
plaintiff  could  not  recover  unless  he  showed  a  full  and  substantial 
compliance  with  the  contract  on  his  part.  It  was  essential  that  the 
carriage  tendered  should  be  as  good  in  all  respects  as  the  model,  and 
conform  m  size,  style,  and  appearance  to  it.  This  we  think  was 
what  the  parties  understood  by  the  contract;  nothing  more.  To 
say  that  the  parties  intended  that  the  two  carriages  should  be  pre- 
cisely alike  in  every  unimportant  particular,  that  there  should  not 
be  the  least  difference  between  them  in  any  part,  however  slight, 
would  be  placing  upon  the  language  used  a  forced  and  unreasonable 
construction.  It  is  impossible  for  any  mechanic  to  make  even  two 
spokes  precisely  alike,  so  that  a  glass,  or  possibly  the  naked  eye, 
cannot  detect  some  slight  difference  between  them. 

One  of  the  witnesses,  on  the  part  of  the  defendant,  who  was  a 
carnage-maker,  testified,  in  substance,  that  if  he  should  Feceive  an 
order  to  make  a  carriage  just  like  another,  he  should  feel  bound  to 
build  one  as  good  in  every  respect  as  the  model,  and  as  much  better 
as  he  could,  of  the  same  general  style,  appearance,  and  dimensions; 
but  in  the  absence  of  any  such  testimony  as  to  how  a  carriage-maker 
would  understand  the  order,  we  think  men  ordinarily  would  attach 
such  a  meaning  to  the  language  and  understand  that  the  carriage 
tendered  should  fully  and  substantially  conform  to  the  model  in  all 
essential  particulars  as  above  indicated.  That  there  was  testimony 
of  performance  of  the  contract  as  thus  construed  sufficient  to  carry 
the  case  to  the  jury  on  this  point  is  clear. 
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Besides  it  most  be  borne  in  mind  that  the  defendant  did  not 
refuse  to  accept  the  carriage  because  it  was  not  such  as  was  ordered; 
bat  the  refusal  to  accept  was  placed  upon  the  distinct  ground  that 
BO  legal  contract  had  ever  been  made  to  purchase  the  carriage.  The 
cue  was  litigated  upon  this  ground  alone,  as  the  elaborate  opinion 
of  Mr.  Justice  Cassoday  on  the  former  appeal  shows.  See  55  Wis. 
427;  s.  c,  42  Am.  Bep.  722.  Now  the  defendant  seeks  to  change 
his  position  and  justify  the  refusal  to  accept  on  the  ground  that  'the 
carriage  tendered  was  not  such  as  was  ordered;  that  it  did  not 
comply  with  the  contract.  This  objection,  at  this  late  day,  comes 
with  bad  grace,  and  is  hardly  consistent  with  the  rules  of  good  faith 
and  honest  dealing.  The  defendant  should  have  said,  when  the 
carriage  was  finished  and  he  was  called  upon  to  take  it,  that  it  was 
not  such  a  carriage  as  he  had  contracted  for — that  it  was  not  like 
the  Ball  carriage,  and  objected  to  receiying  it  on  that  ground.  But 
this  he  did  not  do.  The  refusal  to  accept  was  placed  upon  the  ground 
that  he  never  bought  the  carriage  and  did  not  want  it.  This  fur- 
nishes an  additional  reason  for  submitting  the  case  to  the  jury  upon 
the  eyidence  given  on  the  trial. 

Bt  THB  Court.     The  judgment  of  the  Circuit  Court  is  reversed, 
sad  a  new  trial  ordered. 

Judgment  rmfersed. 


ui  ram 


COURT  OF  APPEALS 


(W 


KENTUCKY. 


Okaft  y.  CoMicoinniACiB. 

(UKy.fSa) 
Bddenee — oftUadwUnem — »ub§6quent  eantradietarp  Hafemmft, 

Where  the  testimony  of  a  deceased  witness  is  repiodaoed,  it  is  not  oompetoBt 
to  show  that  he  had  confessed  that  his  eyidence  was  false,  {ffee  noU^  p.  16S1) 

pONVICTION  of  marder.     The  opinion  states  the  point 

Z.  F.  Smithy  Jr.f  and  R,  0.  Bums,  for  appellant. 

P.  W.  Hardin,  attorney-general,  and  K.  F.  Priichard,  for  ap* 
pellee. 

Htnes,  J.  This  is  an  appeal  from  a  sentence  of  death  on  a  con- 
viction for  murder.  The  case  was  here  before  on  an  appeal  firom  a 
like  sentence,  and  reversed  becanse  of  the  failure  of  the  court  prop- 
erly to  instruct  the  jury  as  to  the  weight  to  which  the  testimony 
of  an  accomplice  is  entitled.  Opiuion  delivered  September  12, 
1882,  and  reported  in  80  Ky.  349. 

On  the  first  trial  one  Ellis,  an  accomplice,  testified,  on  behalf  of 
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the  Commonwealth^  to  the  guilt  of  appellant,  but  died  before  the 
last  trial,  on  which  trial  the  Commonwealth  gave  in  evidence  to  the 
jnij  the  statementd  of  Ellis  made  at  the  former  trial.  Appcllamt 
then  offered  testimony  to  the  effect  that  Ellis,  subsequent  to  the 
first  trial,  had  stated  that  the  evidence  given  by  him  on  the  first 
trial  inculpating  appellant  was  false.  '1  his  evidence  the  court  re- 
jected, and  the  correctness  of  that  ruling  is  tlie  only  question  we 
need  inquire  into  on  this  appeal. 

In  this  State  it  is  settled,  in  harmony  with  the  adjudications  in 
the  majority  of  the  States,  that  before  evidence  can  be  adduced  to 
impeach  a  witness  by  proof  of  statements  contradictory  of  what  he 
has  testified,  he  must  be  inquired  of  as  to  such  statements,  with 
circumstances  of  time,  place  and  persons  present.  This  rule  is  es- 
tablished in  civil  cases  hg  the  Code,  and  in  criminal  prosecution  by 
an  unbroken  lino  of  decisions. 

It  is  insisted  for  appellant  that  this  rule  does  not  apply  when  the 
witness  sought  to  be  impeached  is  deiul.     In  this  State  there  is  no 
reported  case  in  which  the  question  has  been  presented,  but  there 
are  numerous  cases  in  which  the  evidence  of  a  deceased  witness, 
both  by  deiKwition  and  orally,  hi\s  been  reproduced,  and  this  fact  is 
strongly  per-^misive  that  such  impeaching  testim3ny  haa  been  uni- 
formly considered  incompetent,  since  it  could  not  have  been  intro- 
duced without  making  it  an  exception  to  the  well  established  rule 
that  the  witness  sought  to  be  impeached  must  first  be  inquired  of 
as  to  the  circumstances  of  time  and  place  of  the  contradictory  state> 
ments.     I'he  reason  of  the  rule  is,  that  the  witness  attempted  to  be 
impeached  may  have  an  opportunity  to  contradict  or  explain  such 
allegt-d  statements.     Such  evidence  is  an  exception  to  the  well- 
reco^rnized  nile  that  hearsay  evidence  is  not  comp'tent.  and  is  only 
admitted  npon  the  condition  that  this  opportunity  of  contradiction 
or  explanation  be  had.     If  such  an  exception  were  allowed  to  the 
general  rule  excluding  hearsay  evidence,  there  would  be  a  sti-ong 
temptation  to  the  fabrication  of  evidence  by  which  important  and 
true  evidence  might  be  destroyed.    An  exception  to  this  rule  has 
been  contended  for  in  the  admission  of  the  declaration  of  a  deceased 
witness  to  a  deed  or  will,  in  disparagement  of  the  evidence  afforded 
by  his  signature,  but  has  been  disallowed.     Greenl.  Ev.,  §  T^m;. 

Even  in  an  ex  parte  proceeding  for  the  probate  of  a  will,  where  the 
opposite  party  had  no  opportunity  to  cross-examine  the  witness, 
the  conrts  haye  refused  to  allow  the  deceased  witness  to  be  im- 
Vol.  L  —  21 
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peached  bj  proof  of  statements  in  conflict  with  his  evidence  given 
under  oath.     Runyan  v.  Price^  16  Ohio  St  1. 

In  the  case  of  Stacy  v.  Graham,  14  N.  Y.  498,  the  testimony  of 
a  witness  had  been  taken  de  bene  esse  and  read  on  the  trial,  where- 
upon the  defendant  offered  to  prove  conversations  with  that  witness 
after  his  examination,  in  which  he  confessed  that  his  evidence  was 
false;  that  it  had  been  given  under  threats,  and  that  he  regretted 
having  testified  as  he  had.  The  court  refused  to  permit  the  im- 
peaching testimony  to  be  heard,  and  in  the  opinion  said:  ''Nor 
can  we,  in  the  present  case,  admit  a  distinction  founded  on  the  cir- 
cumstance that  the  admissions  of  the  witness  were  made,  as  alleged, 
after  he  had  been  examined.  I  cannot  perceive  that  the  reasons  on 
which  the  rule  in  question  is  founded  lose  any  of  their  force  in  such 
a  case.  And  not  only  do  those  remain  unimpaired,  but  there  is  an 
additional  one  to  be  found  in  the  temptation  held  out  to  tamper 
with  witnesses  after  their  evidence  has  been  given.  I  can  conceive 
of  nothing  more  dangerous  in  principle  than  the  doctrine  contended 
for.  When  a  witness  has  been  examined  and  cross-examined,  if 
we  allow  him  to  be  approached  afterward,  and  declarations  to  be 
drawn  from  him  inconsistent  with  his  testimony,  and  then  receive 
those  in  evidence  without  the  protection  which  the  rule  affords, 
there  will  be  no  safety  in  trials.  When  the  first  experiment  of  this 
kind  shall  be  sanctioned  by  the  courts,  there  is  no  doubt  that  it  will 
be  often  repeated,  and  with  greater  or  less  success." 

It  does  not  matter  that  in  the  present  case  the  witness  sought  to 
be  impeached  was  an  accomplice,  notwithstanding  the  fact  that 
under  our  Code  his  evidence  is  not  admissible  unless  corroborated. 
When  his  evidence  is  corroborated,  he  occupies  the  same  attitude 
of  any  other  witness  so  iar  as  the  method  of  contradicting  or  im- 
peaching him  is  concerned.  In  this  case  there  is  corroborating 
evidence  sufficient  to  have  pei-mitted  the  jury  to  consider  the  evi- 
dence of  the  accomplice,  and  the  jury  are  the  sole  judges  as  to  what 
weight  should  be  given  to  such  corroborating 'testimony. 

Judgment  affirmed. 

Note  bt  the  Reporter  — See  Eirby  v.  Com,  (77  Va.  681);  s.  c,  46  Am.  R. 
747.  Wlien  in  the  trial  of  a  criminal  case  in  the  Circuit  Court,  the  written 
examination  of  a  witness  (who  has  since  died)before  the  committing  court  is 
read  as  evidence  against  the  accused,  he  may  impeach  the  evidence  by  proof 
of  previous  contradictory  statements  made  by  the  witness,  provided  that  ho 
was  interrogated,  in  the  examining  court,  of  such  contradictory  statemeats. 
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with  a  proper  spedficatioD  of  the  time  and  place  thej  were  made ;  and  if  the 
written  examination  falls  to  show  that  such  foundation  was  laid  for  impeach- 
ing the  witness,  the  committing  magistrate  maj  amend  it,  to  show  the  fact. 
GrifUh  V.  auue,  87  Ark.  824. 


Nix  y.  Oaldwblu 

(81  Ky.  m.) 
LSbd — prMleged  eammunieation  —  to  MMonie  lodge. 


The  defendant  made  an  affidavit  that  the  plaintiff,  who  had  testified  on  a  trial 
before  a  masonic  lodge,  was  not  to  be  believed  on  oath.  This  was  at  the 
leqaest  of  the  party  on  trial.  Neither  partj  to  this  action  was  a  mason. 
EM^  not  privileged.* 

ACTION  for  libeL    The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

Oeo.  C.  Drane,  for  appellant 
SmUA  d  Needlunny  for  appellee. 

Pryob,  J.  This  action  was  instituted  in  the  Grant  Oircnit,  and 
by  change  of  venue  heard  in  the  Scott  Circuit.  It  was  brought  by 
the  appellant  Nix^  against  the  appellee  Caldwell^  for  an  alleged 
libel  published  by  the  latter,  afiFecting  injurionsly  the  character  of 
the  appellant  The  libel  was  in  the  form  of  an  affidavit,  voluntarily 
given  by  the  appellee^  at  the  instance  of  a  member  of  the  Stewarts- 
ville  Lodge  of  Masons,  to  be  read  on  the  trial  of  one  of  its  mem- 
bers. 

The  accusation  pending  was  against  one  Redman,  and  the  appel- 
lant (plaintiff  below)  had  testified  before  a  committee  of  the  lodge 
with  reference  to  the  charge,  and  the  appellee  at  the  request  of  the 
party  on  trial,  as  well  as  a  committee  of  the  lodge,  was  sworn  by  a 
justice  of  the  peace,  and  made  an  affidavit  under  his  signature,  in 
substance,  ''that  the  appellant  was  a  man  of  bad  character,  and  so 
p^arded  by  his  neighbors,  and  he  would  not  believe  him  on  oath." 

The  appellee  pleads: 

•  See  Kirkpairiek  v.  EagU  Lodge  (26  Kans.  884),  40  Am.  Rep.  816. 
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First.  That  what  he  stated  was  then  and  is  now  true. 

Second.  That  the  affidavit  was  made  in  good  faith,  believing  the 
same  to  be  true,  and  without  malice  or  any  intention  on  his  fiart  to 
injare  the  plaintiff,  but  for  no  other  purpose  than  to  give  to  the 
lodge  the  information  he  thought,  in  good  faith,  he  had  of  and  con- 
cerning the  appellant's  character,  all  of  which  was  done  in  a  pru- 
dent and  confidential  manner,  without  malice,  and  in  the  discharge 
of  a  social  and  moral  duty,  etc. 

The  appellant  and  the  appellee  were  not  members  of  the  lodge, 
and  so  far  as  the  record  shows,  were  not  members  of  the  order. 

The  appellant  objected  to  the  filing  of  the  amended  answer  con- 
taining the  second  ground  of  defense,  and  also  objected  to  an  in- 
struction embodying  the  legal  proposition  presented  by  the  amended 
answer;  but  his  objections  were  overruled,  a  trial  had,  resulting  in 
a  verdict  and  judgment  for  defendant  (appellee). 

1'he  court  in  the  instruction  said,  in  substance,  to  the  jury  '*  that 
if  the  defendant,  at  the  time  he  gave  the  affidavit,  testified  in  good 
faith,  and  to  what  he  believed  to  be  true  concerning  the  plaintifrs 
character,  and  without  any  intention  to  injure  the  plaintiff,  the 
publication  complained  of  was  privileged  and  excusable  in  law." 

The  words  published  were  actionable,  and  if  the  defense  in  the 
amended  answer  brings  the  case  within  the  rule  of  privileged  com. 
munications,  then  before  the  appellant  can  recover,  although  the 
words  published  may  be  untrue,  he  must  show  the  existence  of  ex- 
press malice. 

The  rule  laid  down  in  Townshend  to  the  effect  that  *•  every  one 
who  believes  himself  to  be  possessed  of  knowledge,  which  if  true, 
does  or  may  affect  the  rights  and  interests  of  another,  has  the  right, 
in  good  faith,  to  communicate  such,  his  belief,  to  that  other,  and 
whether  or  not  he  has  iiersonally  any  interest  in  the  subject  matt«  r 
of  the  communicaition."  is  certainly  very  broad  and  compreln^nsive 
in  its  meaning,  but  certainly  cannot  apply  to  the  character  of  case 
being  considered.  It  is  also  said  by  Starkie  that  **  communications 
mtide  in  confidence  to  persons  interested,  or  by  those  interested, 
8upiK)sing  them  to  be  true,  will  relieve  the  party  making  them  from 
responsibility,  in  the  absence  of  express  malice."    1  Stark.  Slander, 

d-n. 

This  doctrine  applies  to  cases  which  where  the  parties,  by  reason 
of  their  relation  to  e:ich  other,  are  interested  in  the  subject-matter 
of  inquiry,  such  as  communications  made  by  the  agent  to  the  prin- 
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cipal,  the  father  to  the  son,  or  communicatious  by  one  stranger  to 
another  upon  inqniry  as  to  the  standing  of  those  who  are  seeking 
plaoes  of  trust  or  confidence;  snch  are  regarded  when  made  in  good 
faith,  as  priyilegedy  and  so  in  cases  where  the  well-being  of  society 
requires  that  a  party  in  possession  of  what  he  snpposes  to  be  facts 
should  disclose  them.  The  authorities  however  are  conflicting  as 
to  the  responsibility  of  a  stranger  making  a  communication  to 
another  where  there  is  no  common  interest  in  the  subject-matter, 
and  the  interest  is  confined  solely  to  the  party  receiving  the  com- 
munication. 

In  the  cases  of  (hxJiead  v.  Ricfiards,  2  C.  B.  569  ;  s.  c,  31  Am. 
Sep.  708,  and  Bennett  v.  Deacon,  2  0.  B.  ii'ZS,  the  conrt  was  equally 
divided  on  the  question  as  to  whether  a  stranger  could  volunteer  to 
give  the  information.  See  also  Lewis  v.  Chapman^  16  N.  Y.  360.  It 
is  well  settled,  where  the  common  protection  and  welfare  of  society 
requires  that  the  communication  should  be  made,  that  when  made, 
in  the  absence  of  actual  malice,  it  must  be  regarded  as  privileged ; 
bat  we  find  no  case  going  to  the  extent  of  adjudging  that  the  belief 
of  one  as  to  the  standing  of  another  for  truth  and  veracity  with  his 
neighbors,  however  honest  the  conviction,  will  justify  a  publi- 
cation to  the  world  that  the  man's  reputation  is  of  such  a  character 
as  he  ought  not  be  believed  on  oath,  and  although  untrue,  is  excus- 
able in  law  if  the  publication  was  in  good  faith.  In  the  admin- 
istration of  justice,  where  the  witness  is  compelled  to  testify,  and 
not  responsible,  even  if  his  statements  are  untrue,  unless  guilty  of 
perjury,  be  is  not  allowed,  in  bad  faith,  and  with  a  knowledge  that 
his  answer  is  not  relevant  to  the  questions  at  issue,  to  defame  or 
malign  a  party  to  the  litigation,  and  when  he  does  so  the  law 
ceases  to  protect  him. 

While  the  rule  laid  down  by  Mr.  Townshend  seems  so  broad  as 
scarcely  to  admit  of  an  exception  where  good  faith  prompts  the  dis- 
closure, this  same  author,  after  establishing  the  rule,  says  that 
'*  the  publication  of  defamatory  matter  is  not  privileged  because 
made  at  a  public  meeting,  unless  pertinent  to  the  matter  in  hand 
and  when  spoken  in  the  exercise  of  duties  required  to  be  per- 
formed. '*  Also,  *^  a  complaint  to  a  church  against  one  of  its  members 
by  one  who  is  not  a  member  is  not  privileged  ;  neither  would  such 
a  complaint  by  a  member  against  one  who  is  not  a  member  be 
privileged."  §§234,  235  (2d  ed.),  Townshend  on  Slander.  One 
who  is  not  a  member  of  a  church  making  a  complaint  against  one 
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who  is  might  well  maintain,  as  has  been  done  in  this  case,  that  it 
was  to  the  interest  of  the  society  to  which  the  injured  member 
belonged  that  his  reputation  as  a  man  and  Christian  should  be 
known,  and  that  making  the  complaint  in  good  faith,  he  is  in  law 
excusable. 

The  elementary  books  on  the  subject  have  not  carried  the 
doctrine  so  far  as  this,  notwithstanding  the  broad  rule  established 
for  the  protection  of  those  who  deem  it  a  duty  to  speak  or  publish 
defamatory  matter  of  their  neighbors  and  who  when  making  the 
publication  may  have  acted  in  good  faith.  In  the  present  case  the 
appellant  and  appellee  were  strangers  to  the  lodge  and  the  latter 
saw  proper,  when  he  was  not  involved  in  the  trial  of  Bedman,  who 
was  a  member,  to  sign  and  swear  to  a  writing  that  was  not  only 
injurious,  if  untrue,  to  the  character  of  the  appellant,  but  was 
signed  for  the  purpose  of  being  read  in  the  lodge  to  show  that  appel- 
lant could  not  be  believed  on  oath.  If  Kix,  who  was  not  a  member 
of  the  lodge,  had  uttered  or  published  defamatory  matter  of  tlie 
member  being  tried  according  to  the  rule  laid  down  in  both  Starkie 
and  Townshend,  he  would  have  subjected  himself  to  an  action  for 
damages. 

The  appellant's  character  was  to  be  discussed  upon  the  affidavit 
of  the  appellee  at  a  meeting  where  the  appellant  could  not,  or  at 
least  had  no  right  to  be  heard,  and  the  result  determined  without  an 
opportunity  for  defense,  and  doubtless  adverse  to  the  good  standing 
of  the  appellant,  as  appellee's  testimony,  in  the  absence  of  conflict- 
ing proof,  would  doubtless  have  controlled  the  action  of  the  lodge. 

In  the  case  of  Coombs  v.  Ware,  8  Blackf.  589  it  was  held 
that ''  words  spoken  or  written  in  the  regular  course  of  church  dia* 
cipline  to  or  of  members  of  the  church  are,  as  among  the  members 
themselves,  privileged  communications,  and  not  actionable  unless 
express  malice  appears;  but  an  accusation  made  by  a  member  of  the 
church  on  such  occasion  against  one  not  a  member  is  not  as  to  him  a 
privileged  communication. "  It  is  *^  obvious  that  to  extend  the  rule  so 
as  to  apply  to  strangers  may  sometimes  cause  irreparable  injury 
to  the  character  of  innocent  persons."  It  results  therefore  that  the 
oourt  below  erred  in  permitting  the  amended  answer  to  be  filed, 
and  m  instructing  the  jury  in  substance  that  the  facts  therein  stated 
"  presented  a  defense  to  the  action."  See  Lvcas  v.  Case,  9  Bush, 
297;  Farts  v.  Stark,  9  Dana,  128;  Harper  v.  Harper,  10  Bush,  447. 

This  ruling  avoids  the  necessity  of  disposing  of  the  other  ques- 
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tioQB  made  as  to  the  incompetency  of  the  testimony,  as  the  inter- 
TiewB  between  appellee  and  the  members  of  the  lodge,  or  the  com- 
mittee in  the  absence  of  appellant  were,  in  the  views  of  counsel, 
neoessaiy  to  make  out  the  defense  embodied  in  the  amended 
answer. 

Many  witnesses  were  examined  on  both  sides  of  the  case  and  the 
ooansel  for  appellant  moved  the  court  to  confine  the  allowance  of 
costs  lis  against  him  to  two  witnesses  on  the  side  of  the  defense  to 
any  one  point,  and  this  was  refused.  The  statute  in  regard  to  the 
taxation  of  costs  directs  the  clerk  *^  to  tax  the  allowance  to 
witnesses,  which  the  court  may  by  order  confine  to  not  exceeding 
two  to  any  one  point.''  The  court  must  exercise  its  discretion  m 
BQch  a  case  and  may  allow  the  per  diem  to  more  than  two  witnesses 
to  a  point  wlien  proper  to  do  so.  We  perceive  no  abuse  of  dis- 
eretion  on  the  part  of  the  court  in  refusing  to  confine  the  allowance 
as  asked  by  appellant's  counsel. 

The  judgment  below  is  reversed,  with  directions  to  sustain  the 
objections  to  the  filing  of  the  amended  answer  and  to  award  the 
appellant  a  new  trial,  and  for  further  proceedings  consistent  with 
this  opinion. 

Judgment  rw$rsed. 


Sbifried  v.  Hays. 

(81  Ky.  877.) 

IMsanee  —  tlaughier-hatue — e&mmon  if^urjf. 

A  danghier-houBe  near  an  inhabited  locality  is  prima  fade  a  nniaanee.* 
Oae  wbo  snatains  apodal  injury  from  a  naieance  is  not  debarred  from  aa 
iajanction  by  the  fact  that  others  soifer  the  like  injury.    (See  note,  p.  171.) 

ACTION  for  injunction.     The  opinion  states  the  case.     The 
injunction  was  granted  below. 

Jam§8  R.  W.  Smith  and  James  Haran,  for  appellant 

Mmr  dt  Heymathy  for  appellees. 

*  OmIM,  Prymtr  t.  Pendkiton  (75  Va.  516),  40  Am.  Bep.  78S. 
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reyiewing  the  doctrine  applicable  to  this  class  of  nuisauces,  in  com- 
menting on  the  decisions  m  cases  where  the  noxious  trade  had  been 
established  prior  to  the  erection  of  the  dwellings  by  the  parties 
complaining  of  the  nuisance,  and  in  which  the  party  was  allowed 
to  continue  his  trade  because  it  was  legal  before  the  dwellings  were 
constructed,  said  that  those  authorities  did  not  affect  cases  involv> 
ing  the  public  rights  and  demands  of  cities  and  their  populations, 
and  cited  the  cases  of  Commonwealth  y.  Upton^  6  Oray,  and  Brady  v. 
Meeks,  3  Barb.  157,  where  it  was  held  in  both  cases  that  the  carrying 
on  of  an  offensive  trade  for  years,  when  there  were  no  adjoining 
buildings,  did  not  entitle  the  owner  to  continue  it  in  the  same 
place  after  houses  have  been  built  and  roads  laid  out  in  the  neigh* 
borhood. 

The  pursuit  of  a  noxious  trade,  says  this  court,  *'  is  laivful  so  long 
as  it  does  not  interfere  with  the  rights  of  the  public,  but  when  it 
does  so  interfere,  it  becomes  illegal; "  and  while  this  applies  to  a 
prosecution  by  the  State,  the  weight  of  authority  leads  to  the  con- 
clusion that  in  the  progress  and  growth  of  cities,  where  dwellings 
have  been  erected  near  slaughter-houses,  and  by  reason  of  the 
poisonous  atmosphere  emanating  from  such  establishments  the 
dwellings  are  I'endered  unfit  for  comfortable  habitation,  the  owners 
have  their  remedy  against  the  party  whose  mode  of  business  creates 
the  nuisance.  Greenl.  Ev.,  §  473;  Dana  v.  Valentine,  5  Met.  8 ; 
Howell  V.  McCoy,  li  Rawle,  256. 

This  court  in  the  case  of  the  Louiaville  Coffin  Co.  v.  War- 
ren, relied  on  by  counsel  for  the  appellant,  held,  that  where  a  nuis- 
ance caused  substantial  injury  to  the  dwellings  around  it,  or  af- 
fected the  health  of  the  residents,  the  chancellor  would  interfere  to 
abate  it.  That  was  an  ordinary  manufacturing  establishment  that 
could  exist  in  the  midst  of  a  dense  city  population  without  affecting 
the  inhabitants,  save  as  th^y  were  annoyed  by  the  noise  of  the 
machineiy  and  the  inconvenience  arising  from  smoke,  etc.,  that 
settled  near  the  dwellings,  and  that  was  afterward  prevented  by  the 
use  of  proper  appliances;  but  here  is  a  case  where  a  party  is  charged 
with  continuing  a  nuisance  that  must  necessarily  affect  the  health 
of  the  neighbors,  or  necessitate  the  abandonment  of  their  homes, 
unless  relief  is  given  by  the  chancellor.  The  question  presented  i8» 
shall  the  right  of  these  appellees  to  the  enjoyment  and  comfort  of 
their  homes  and  families  be  held  subordinate  to  the  right  of  the 
appellant  to  continue  a  nuisance  because  his  slaughter-house  was 
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erected  before  they  parchased  their  homes  ?  This  question  has  been 
uiBwered  by  the  judgment  below,  in  the  event  the  testimony  sus- 
tains the  complaint  There  is  an  apparent  conflict  in  some  of  the 
statements  made  by  the  witness,  but  nearly  all  concur  m  the  fact 
that  the  atmosphere  in  the  vicinity  of  this  slaughter-house  was 
poisoned  by  this  noxious  vapor  during  the  spring  and  summer  of 
1881.  There  were  other  slaughter-houses  and  distilleries  in  the 
same  locality,  but  the  origin  of  this  foul  odor  cannot  be,  or  at  least 
has  not  been  traced  to  any  of  them  with  that  unerring  certainty 
that  it  has  to  the  slaughter-house  of  the  appellant.  From  that  di- 
rection and  no  other  seems  to  have  come  an  odor  that  caused  the 
closing  of  the  doors  and  windows  of  the  dwellings  of  these  appellees 
during  the  evenings  of  the  spring  and  summer  of  the  year  1881, 
and  in  fact  the  doors  and  windows  of  the  church  near  by  had  to  be 
closed  for  the  same  reason;  and  such  was  the  character  of  the 
stench,  that  it  produced  nausea,  and  if  these  appellees  and  their 
witnesses,  twelve  or  fifteen  in  number,  are  to  be  believed,  must 
have  rendered  their  houses  almost  uninhabitable. 

That  the  poisonous  odor  existed  cannot  be  doubted,  and  the  de- 
cided weight  of  the  testimony  is  that  it  originated  from  the 
slaughter-house  of  the  appellant.  The  boiling  of  the  skins  and 
bones  of  dead  animals  in  the  tank  used  by  him  in  his  establishment 
without  using  the  proper  disinfectants,  must  have  caused  the 
trouble  complained  of.  The  testimony  is  perfectly  satisfactory 
that  such  was  the  case,  and  in  this  conclusion  the  court  below  has 
been  sustained  by  several  witnesses  who  have  testified  for  the  appel- 
lant. That  a  peculiar  odor  is  attached  necessarily  to  such  an  estab- 
lishment must  be  conceded;  but  when  kept  cleanly,  and  the  proper 
disinfectants  used,  there  could  not  well  be  such  a  condition  of 
things  as  could  poison  the  atmosphere  for  several  hundred  feet 
distant  from  the  building. 

The  chancellor  has  not  undertaken  to  stop  the  business  of  the 
appellant,  or  to  interfere  in  any  other  manner  with  the  oi^erations 
of  his  establishment  than  to  prevent  him  from  so  using  the  slaugh- 
tered animals,  or  parts  of  them,  as  to  create  the  offensive  and  poison- 
ous odor  of  which  appellees  complain. 

The  judgment  is  therefore  affirmed. 

Juflgment  affirmecL 

NoTK  BT  THB  Rkportkr.^  lo  CorUy  Y.  LancoMUr,  St  Ky.  171,  the  conct 
aaid:    '  There  may  be  naisances  '  public  iu  that  tbey  produce  Injury  to  many 
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persons  or  all  the  public,  and  private,  beeaose  at  the  same  time,  they  orodoce 
a  special  and  particular  injury  to  private  rights,  which  subjects  the  wrong- 
doer to  indictment  by  the  public,  and  to  damages  at  the  suit  of  persons  in 
jured.      Wood  Nuis.  22. 

**  In  such  a  case  an  individual  may  maintain  an  action,  though  the  nuisance 
complained  of  be  public  in  its  nature,  if  he  alleges  and  shows  special  injury  to 
himself,  notwithstanding  it  appears  that  other  individuals  have  also  suffered 
injury  from  the  same  cause. 

*  It  does  appear  in  this  case  that  other  persons  suffered  injury  from  the  al- 
leged nuisance,  but  that  Is  not  a  sufficient  reason  to  deprive  appellants  of  their 
right  to  maintain  this  action,  if  it  be  true  that  the  water  of  the  creek  has  been 
injured,  and  the  air  they  breathe  has  been  poisoned  and  corrupted  by  the  act 
of  appellees,  whereby  the  enjoyment  of  their  property  has  been  rendered  es- 
sentially uncomfortable  and  inconvenient 

See  LUtU  Roek,  eU.,  B^.  (Jo,  v.  i^nKOBf , 89  Ark.  406^  FroMiMY,  SckoeUkoff, 
58  N.  Y.  152. 


Stbphbksov's  Adxiitistrator  t.  Kivo. 

(81  Kf.  4».) 

CUfl  —  «wKg  martii  —  isymftotorf  <f rfi'swy . 

The  deUvery  to  the  donee  of  the  key  of  the  donor's  desk  In  which  she  kept  her 
papers,  and  of  a  descriptive  list  taken  by  her  therefrom  of  notes  and  bonds  in 
the  hands  of  her  agent,  accompanied  by  words  of  gift,  constitutes  a  good 
symliohcal  delivery,  eataa  mariiit  of  sueh  notes  and  bonds.    {See  ncU,  p.  178 } 

rjlHE  opinion  states  the  case. 

Anderson  d  Anderson  and  A.  P.  Humphrey,  for  appellant 
Jae.  Harlan,  A.  C.  Wihon  and  Denny  i§  Tomlinson,  for  appellee. 

Pryor,  J.  The  intestate,  M.  L.  Stephenson,  was  twice  married. 
Her  first  husband  was  G.  C.  Storms,  by  whom  she  had  one  child, 
John  Storms.  She  obtained  a  divorce  from  Storms  in  the  year 
1873,  the  father  retaining  the  custody  of  his  child,  and  afterward 
married  Stephenson,  who  is  now  dead. 

Mrs.  Stephenson  died  in  July,  18S1,  and  her  husband,  the  appel- 
lant Storms,  administered  uix)n  her  estate,  and  this  controversy  is 
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between  him  as  adminiatrator  and  the  appellee,  Mrs.  Evans,  the 
mother  of  ilrs.  Stephenson,  in  reference  to  a  mortgage  note  for 
t5,.iOO  and  two  T^iylor  county  bonds.  Mrs.  Evans  claims  the  note 
and  bonds  under  a  gift  raus^t  mortis  from  her  daughter,  alleged  to 
hsTe  been  maide  the  day  prior  to  her  death,  and  the  appellant 
Storms  claims  them  to  pay  debts  and  then  for  his  son  John,  the 
child  of  the  intestate. 

[Minor  considerations  omitted.] 

The  only  ques?  ion  in  this  case  is  :  Ilffs  the  gift  causa  morlis  been 
established  ?  The  appellant's  intestate,  Mrs.  Stephenson,  when 
living  in  Louisville,  selected  the  appellee,  John  King,  as  her  agent, 
placed  her  money  in  his  hands  for  investment  and  when  she  died 
King  had  the  $5,500  note  and  the  Taylor  county  1300  bonds  in  his 
p*8sebsion«  the  bonis  piyable  to  bearer  and  the  note  indorsed  in 
blank.  The  purpose  on  the  part  of  Mrs.  Stephenson  to  give  this 
note  and  bonds  to  her  mother  is  established  by  undoubted  testi- 
mony. Mre.  Marrs,  Eliza  Carson  and  Dr.  Young  ull  establish  this 
fiict,  and  there  is  no  reason  for  discrediting  any  statement  made  by 
either  of  these  witnesses. 

The  principal  witness  establishing  the  gift  is  one  Ilenson,  a  servant 
in  the  family,  and  if  he  is  to  be  believed  the  defense  is  made  out, 
and  we  think  his  testimony  is  strongly  corroborated  by  those  who 
are  above  suspicion.  The  gift  was  m:ulc  to  Mrs.  Evans,  the  day 
before  her  daughter  died,  by  an  actual  delivery  of  the  only  evidence 
she  had  of  King's  having  possession  of  the  notes  and  bonds. 

They  were  in  the  possession  of  King  at  Louisville  and  no  actual 
delivery  of  these  evidences  of  debt  could  have  been  made.  It  seems 
she  had  written  to  King  to  know  the  condition  of  her  accounts  and 
he  responds  on  the  13th  of  April,  18>^0,  in  which  he  says  :  '*  I  now 
have  in  my  safe  one  promissory  note  belonging  to  you  on  W.  P. 
Hahn  and  Mattie  Hahn,  dated  February  1  (,  1878,  payable  five 
years  aft*T  date,  for  $5,500.  with  interest  from  maturity  at  eight 
per  cent  per  annum,"  and  also  recites  the  $5<K)  Taylor  county 
bonds,  etc.  This  letter  is  signed  by  King,  and  said  to  be  genuine  by 
him  when  examined  as  a  wi'iness. 

Henson,  the  principal  witness,  says  he  was  living  at  Mrs.  Stephen- 
son's when  she  died.  She  told  her  mother  that  she  gave  her  prop- 
erty to  her ;  ^*  told  her  about  a  week  before  she  died  she  gave  her 
every  thing ;  gave  her  the  key  at  the  time  and  told  her  that  every 
tbiog  that  WHS  there  was  hers ;  the  day  before  she  died  she  requested 
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her  mother  to  bring  her  her  writing  desk.  She  brought  the  writing 
desk  lip  to  her  bedside,  she  opened  the  drawer  and  gets  out  a  paper 
and  gave  it  to  her  mother,  and  told  her  mother  that  this 
paper  was  to  show  the  property  she  had  at  Louisville  and  to  get  her 
money  on  the  paper.  Her  mother  took  the  paper  and  put  it  in  her 
pocket.  It  was  fine  note  paper,  written  on  both  sides.  She  took 
the  keys.  It  was  the  key  of  the  desk  Mrs.  Stephenson  handed  her 
mother.  Her  mother  unlocked  the  desk  and  pulled  the  drawer 
open  and  Mrs.  Stephenson  got  the  paper.  This  paper  is  identified 
by  the  witness  as  the  letter  from  King,  in  which  a  statement  is 
made  of  the  property  in  his  possession  belonging  to  Mrs  Stephen- 
son. Dr.  Toung,  the  physician  of  Mrs.  Stephenson,  a  man  of 
intelligence  in  and  out  of  his  profession,  says  that  on  the  morning 
of  the  day  of  her  death  he  said  something  to  her  about  the  dis- 
position of  her  property.  She  said :  '^  I  want  my  mother  to  have 
it  all,  after  my  debts  are  paid.  I  want  my  mother  to  have  every 
thing  I  have."  And  when  told  she  was  going  to  die  she  said  ^*  it  is 
all  for  my  mother."  Dr.  Toung  says  that  after  she  made  the 
remarks  to  him  about  her  estate  Mrs.  Marrs  came  into  the  room, 
and  he  told  Mrs.  Stephenson  that  he  wanted  her  to  tell  Mrs.  Marrs 
about  the  disposition  of  her  property.  She  said;  '^  Doctor,  that 
is  all  fixed ;  it  is  all  my  mother's,"  and  repeated  it  several  times. 
Mrs.  Marrs  testified  to  the  same  fact,  and  there  is  no  escape  from 
the  conclusion  that  the  gift  was  made,  if  there  was  such  a  delivery 
as  the  law  requires  to  constitute  a  gift  causa  mortis. 

There  is  nothing  in  Dr.  Young's  testimony  but  what  conduces  to 
corroborate  that  of  Henson,  that  the  intestate  stated  to  the  doctor, 
'^  I  want  mother  to  have  it  all  —  it  is  all  for  mother,"  is  not  incon- 
sistent with  Henson's  statement,  for  it  is  evident  that  the  intestate 
knew  the  estate  would  pass  to  her,  even  could  she  make  some  other 
disposition  of  it,  and  when  the  statement  made  to  the  doctor  is  con- 
sidered, in  connection  with  that  made  by  the  intestate  to  Mrs. 
Marrs,  at  the  doctor's  instance,  it  is  a  complete  corroboration  of 
the  witness  Henson.  She  responded  to  Mrs.  Marrs  by  saying, 
'^  Doctor,  that  is  all  fixed  —  all  mother's."  She  must  have  alluded 
to  the  gift  made  in  the  presence  of  Henson  —  that  is,  the  delivery 
to  her  mother  of  the  key  of  the  small  desk,  and  the  actual  delivery 
of  the  letter  from  King,  which  was  in  fact,  a  receipt  evidencing 
the  ezistenoe  of  the  claims  in  controversy  then  in  King's  posses- 
sion. 
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It  is  evident  that  there  must  have  been  either  an  actual,  con- 
Btractive  or  symbolical  delivery  of  the  notes  in  controversy  to  make 
it  a  gift  cati^a  mortis.  It  is  insisted  by  counsel  for  the  appellant 
that  in  order  to  make  such  a  gift  of  a  note  or  bond,  it  must  be  de- 
livered by  passing  manually  from  the  possession  of  one  to  the  other, 
and  from  this  view  of  the  question  it  follows  that  no  delivery  of  the 
subject  of  the  gift  can  be  made  when  the  donor  of  the  gift  is  out  of 
possession,  or  when  he  is  unable  by  reason  of  its  being  in  the  pos- 
session of  his  agent,  to  obtain  the  possession  at  the  moment  the 
gift  is  made.  If  this  be  the  correct  rule,  no  gift  causa  mortis  can 
be  made  of  the  thing,  because  it  is  not  in  the  actual  possession  of 
the  donor.  Cases  have  been  cited  sustaining  the  position  assumed 
by  counsel.  Spratly  v.  Wilson,  note  1st,  Williams  Ex'rs;  Case  v. 
Dsnnison,  9  B.  I.  88;  Stevens  v.  Stevens,  2  Hun,  470.  This  rule  we 
think  has  been  greatly  modified  by  the  more  modern  decisions  on  the 
subject.  It  is  that  the  delivery  must  be  according  to  the  nature  of 
the  thing,  and  usually  that  means  according  to  the  physical  nature 
of  the  thing  to  be  delivered,  such  as  the  bulk  or  weight,  and  does 
not  refer  to  the  locality  of  the  thing.  Under  the  ancient  doctrine, 
if  the  thing  given  was  a  chose  in  action,  the  law  required  an 
anignment,  or  something  equivalent  in  the  form  of  a  writing,  and 
the  transfer  must  be  actually  executed.  This  is  the  rule  laid  down 
by  Kent  in  his  Commentaries,  voL  2.  Now  will  it  be  insisted 
under  the  more  modern  authorities,  that  an  actual  delivery  of  the 
chose  in  action  to  the  donee  will  not  constitute  a  gift?  We  think  not 
And  when  the  donor  delivered  that  which  is  the  evidence  of  his 
right  to  property  in  the  possession  of  his  agent,  or  his  attorney, 
and  when  actual  delivery  of  the  thing  itself  is  impossible  at  the 
time  by  reason  of  the  possession  being  in  another,  we  see  no  reason 
why  there  may  not  be  such  a  delivery  of  the  evidence  of  the  right 
to  the  thing  as  is  required  to  constitute  a  valid  gift  causa  mortis. 
The  possession  of  the  agent  is  the  possession  of  his  principal. 
King  was  in  Louisville  with  the  notes  and  bonds  in  his  possession, 
investing  them  as  the  bailee  or  agent  of  the  intestate.  She  deliv- 
ered to  her  mother  the  receipt  of  King,  or  the  letter  she  held,  which 
is  in  effect  a  receipt  saying  that  it  is  a  gift  to  her,  and  she  must  go 
and  get  the  money.  The  delivery  of  a  bill  of  lading,  or  a  warehouse 
receipt  would  have  passed  the  right;  but  it  is  argued  jn  such  a  case 
that  the  writing  ia  the  representative  of  the  thing  itself  —  a  symbolic 
delivery  of  the  title  and  possession  —  while  a  note,  or  the  delivery  of 
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ityCannot  pass  in  such  a  way.  If  the  delivery  of  a  debt  or  chose  in  action 
consists  in  the  assignment  with  notice,  as  decided  in  a  case  from  2  N. 
H.,  referred  to  by  counsel,  his  position  is  well  taken ;  but  such  is  not 
the  law,  nor  do  we  perceive  any  reason  for  recognizing  such  a  rule. 
In  the  case  of  Steoens  y.  Stevens,  2  II  un,  470,  the  dying  wife  said 
'  to  her  husband,  ''You  may  have  all  the  money."  It  appears  that 
the  money  she  owned  was  represented  by  two  notes,  one  of  which 
was  in  the  bureau  in  her  husband's  house,  and  therefore  was  acces- 
sible to  him,  and  the  other  pledged  to  some  one  as  collateral  secur- 
ity; it  was  held  that  as  to  the  note  in  the  husband's  house,  which 
was  in  effect  already  in  the  donee*s  possession,  the  gift  was  good, 
but  as  to  the  note  pledged  as  collateral  security  the  gift  was  invalid. 
This  is  also  a  case  relied  on  by  appellant's  counsel.  Suppose  there 
had  been  in  the  bureau  the  receipt  of  an  attorney  for  the  collection 
of  this  note,  and  the  wife,  with  the  power  to  dispose  of  it,  had 
handed  to  the  mother  the  receipt  of  the  attorney,  saying  that  she 
gave  her  the  note,  why  would  not  that  have  passed  all  the  right  to 
the  mocher?  Suppose  she  had  given  her  an  order  for  the  note, 
would  not  the  gift  have  been  valid?  and  if  so,  why  is  not  the  deliv- 
ery of  the  receipt  or  the  written  evidence  of  the  donor's  right  to 
the  note  then  in  the  possession  of  the  attorney  sufficient?  A  verbal 
statement  that  she  gives  the  note  is  not  sufficient,  for  there  is  noth- 
ing delivered  representing  or  evidencing  her  right.  In  the  case  of 
Simpson  v.  Thwnpson,  2  Mete.,  this  court  held  that  the  more 
modern  doctrine  was  that  the  beneficial  interest  in  a  note  passed 
by  delivery.  There  it  is  true  the  note  was  actually  delivered,  but 
without  an  assignment,  but  it  shows  the  modification  of  the  former 
ruling  on  the  subject.  The  older  authorities  maintained  that  a 
chose  in  action  must  pass  by  an  assignment,  and  a  delivery  without 
it  did  not  constituteji  gift  caum  morih,  and  that  Being  the  case, 
no  receipt  or  other  writing  evidencing  the  right  to  the  note  could 
operate  as  a  transfer  of  the  beneficial  interest  or  possession  so  as  to 
constitute  a  valid  gift.  In  passing  the  receipt  evidencing  the  right 
of  property  and  the  possession  with  the  agent,  the  donor  parts  with 
such  dominion  over  the  note  as  makes  the  gift  valid.  It  is  true 
the  icgul  title  is  in  the  donor  or  her  representative,  and  a  payment 
by  the  agent  or  the  debtor  to  the  donor,  or  her  representative  with- 
out notice,  would  defeat  a  recovery  by  the  donee,  but  such  would 
be  the  Ciise  wheh  there  had  been  no  assignment  of  the  note,  or  a 
payment  without  notice  of  the  transfer. 
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This  conrt  in  Ashbrook  y.  Ryan,  held  that  the  delivery  of  the 
notes  without  assignment  perfected  the  gift,  and  it  is  there  further 
held  that  the  delivery  of  the  pass-book  did  not  give  the  right  to  the 
money  in  bank.  Why  it  did  not  is  not  stated,  but  if  equivalent  to 
a  certificate  of  deposit,  we  see  no  reason  why  it  should  not  have 
been  a  complete  gift. 

What  evidence  the  pass  book  contains  of  the  deposit  in  that  case 
does  not  appear.  If  an  ordinary  pass-book,  and  it  must  be  so  in- 
ferred, it  was  an  acknowledgment  by  the  bank  that  the  donor  had 
to  his  credit  in  the  bank  that  much  money,  and  when  actually  de- 
livered we  cannot  see  why  it  did  not  pass  the  right  This  court  in 
the  case  of  Southerland  v.  SotUAerland,  5  Bush,  591,  recognized  a 
valid  gift  cauM  martU,  when  the  husband  a  few  days  before  he  died, 
called  to  bis  bedside  Houston,  who  held  the  note,  and  said  to  him 
*'that  he  wanted  his  wife  to  have  the  note."  After  this  Honston 
brought  the  note  to  the  wife,  saying  that  the  intestate  had  given  it 
to  her.  There  neither  was  or  conld  have  been  a  delivery  of  the 
note  at  the  time,  as  the  record  states,  yet  the  court  held  it  a  valid 
gift»  and  that  the  party  holding  the  note,  Houston,  was  from  that 
time  holding  it  as  a  trustee  for  the  wife.  In  the  case  of  Merri- 
weiher  v.  Morrison,  78  Ky.  573,  the  intestate  indorsed  on  the  note: 
"I  transfer  this  note  as  a  gift  to  Miss  Agnes  Morrison."  A  few 
weeks  before  the  testator  died  he  called  the  donee  to  his  bedside  and 
told  her  he  had  given  the  notes  to  Dr.  Merriwether  for  her.  He 
told  Dr.  Merriwether  to  put  them  in  the  desk  of  the  intestate,  and 
after  his  death  to  give  them  to  Miss  Morrison.  Witness  did  so  — 
placed  the  notes  in  the  desk  in  the  room  of  the  intestate,  and 
handed  the  key  back  to  intestate,  and  saw  them  no  more  until  after 
his  death.  The  gift  was  held  to  be  valid.  In  Ellis  v.  Secor,  31 
Mich.;  8.  c,  18  Am.  Rep.  178,  the  facts  are:  on  a  slate  by  the 
bedside  of  the  intestate,  who  was  found  dead,  was  in  her  hand- 
writing, and  signed:  '^  I  wish  Dr.  L.  to  take  possession  of  all,  both 
personal,  real  and  mixed.  I  am  so  sick  I  believe  I  shall  die ;  look 
in  valise. "  In  this  valise  was  found  a  memoranda  written  by  her, 
directing  Dr.  L.  to  take  all  of  her  property.  The  court  said:  We 
think  it  clear  that  Rachel  Hill  did  all  that  she  could  to  create  a 
gift  causa  mortis,  and  fully  intended  it,  and  that  her  written  dec- 
fauration  should  prevail  as  a  valid  appointment  to  the  uses  indi- 
cated, as  fully  as  if  that  had  been  a  manual  delivery  of  the  secur- 
ities." In  ma  V.  Sisphsnson,  65  Me.  364 ;  s.  c,  18  Am.  R.  23U 
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M.  had  deposited  money  in  bank,  handed  his  pass-book  to  C,  at 
the  same  time  saying  to  him  that  he  gave  the  money  in  that  book 
to  H.  and  L,  and  requested  him  to  keep  the  book,  and  after  his 
death  to  divide  the  money  between  them.  It  was  held  to  be  a  valid 
gift  of  money  to  H.  and  I. 

In  Elam  v.  Keen,  4  Leigh,  358,  Elisha  Keen  devised  the  whole  of 
his  estate  to  his  mother,  Elixabeth  Keen,  who  was  also  his  executrix. 
The  devisee,  Elizabeth,  being  entitled  to  a  bond  which  had  been 
executed  to  her  testator,  which  bond  was  then  in  suit,  told  the 
plaintiff  *'that  he  might  have  the  bond,  and  gave  him  the  attorney's 
receipt  for  it"  It  was  insisted  that  there  was  no  such  delivery  as 
rendered  the  gift  valid,  and  this  was  the  only  issue.  The  court 
ssid  :  '^There  are  many  things  of  which  actual  manual  tradition  can 
not  be  made,  either  from  their  nature  or  situation  at  the  time.  It 
is  not  the  intention  of  the  law  to  take  from  the  owner  the  power  of 
giving  these.  It  merely  requires  that  he  shall  do  what,  under  the 
circumstances,  will,  in  reason  be  equivalent  to  an  actual  delivery." 
The  gift  was  held  valid.  In  the  present  case  the  intention  to  make 
the  gift,  long  before  it  was  made,  is  established  by  undoubted 
testimony.  The  motive  for  making  it  is  equally  as  well  established, 
and  the  delivery  of  the  key  of  the  desk,  and  the  actual  delivery  of 
the  letter  from  King  containing  a  full  description  of  the  note  and 
bonds  held  by  the  agent,  the  only  evidence  the  intestate  had  of  his 
possession  for  her  use,  is  a  sufficient  delivery  to  make  the  gift  com- 
plete. No  other  delivery  could  have  been  made,  and  the  arbitrary 
rule  such  as  formerly  existed  with  reference  to  the  delivery  of  choses  in 
-action,  requiring  an  assignment  and  delivery  of  the  identical  thing 
in  order  to  make  such  a  gift  valid,  having  long  since  been  aban- 
doned, there  is  no  reason  why  the  intention  to  give,  with  the  actual 
delivery  of  the  written  evidence  of  the  right  to  the  thing,  although 
in  the  possession  of  another,  under  the  belief  of  the  donor  that  it 
perfects  the  gift,  should  not  beheld  to  constitute  a  valid  gitt.causa 
mortis.  The  chancellor  below  acted  properly  in  giving  to  the 
mother  of  Mrs.  Stephenson  the  note  and  bonds  in  controversy,  sub- 
ject to  the  rights  of  creditors. 

Judgment  affirmed. 


NoTB  BT  THB  Rbfobtbr.  —  See  note,  48  Am.  Rep.  787;  38  Eng.  R.  097; 
80  Alb.  L.  J.  854.  In  a^e&gog  ▼.  Perkins,  4  But.  278,  P.,  in  feeUe  health, 
deposited  a  box  of  gold  in  a  bank,  directing  the  cashier  to  deliver  it  to  no  one 
but  P.  or  P. '8  wife.     P.  delivered  the  key  to  his  wife,  infonnlng  her  of  th<* 
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deposit  as  made  for  her  and  that  she  ooald  get  it  hy  personal  application.  Held, 
DO  gift.  The  coart  said.  "  It  ia  manifest  from  theae  instractions  that  Constan- 
tino Perkins  did  not  intend  to  relinquish  his  dominion  over  the  box  and  its, 
contents,  but  on  the  contrary,  he  specially  asserted  It  by  the  terms  of  said 
instnictions;  and  the  restriction  thus  imposed  upon  his  bailee,  that  m  the  eyeni 
of  his  death  it  was  to  be  delivered  to  his  wife  —  the  trusted  depository  of  his 
yaloables  in  these  disordered  times  —  is  altogether  consistent  with  the  purpose, 
declared  to  the  witness  Roland,  that  this  gold  was  deposited  as  his  own,  and 
for  the  payment  of  his  debts. 

In  WWanu^  Appeal,  Penn.  Supreme  Court,  Biay  19,  1884,  A.,  in  contempla- 
t&OD  of  leaving  home,  purchased  an  accident  insurance  ticket,  which  by  its 
terms  was  non-transferable  under  pain  of  forfeiture.  Before  leaving  home  he 
laid  the  ticket  on  a  table  in  front  of  his  wife,  and  said  to  her  that  '*  she  should 
take  it  and  take  care  of  it,  and  that  if  he  got  killed  before  he  got  back  she 
would  be  $8,000  (the  amount  of  the  policy)  better  off.**  Held,  that  these  facts 
were  insnfficient  to  establish  a  gift  of  the  ticket  to  A  's  wife  as  against  hi« 
creditors;  that  in  order  to  establish  such  a  gift  it  was  necessary  to  prove  that 
A  intended  to  part  with  both  the  possession  and  property  of  the  ticket.  Lin* 
mMflfjer  y.  OcurUy  60  Penn.  St.  166;  Crawford'e  Appeal,  61  Penn.  St.  52. 

In  Trough's  Estate,  35  P.  F.  Smith,  115,  Trough  effected  a  life  insurance, 
being  solvent  In  consideration  of  $1  and  love  and  affection  for  his  children 
he  executed  under  seal  an  assignment  of  the  policy  to  Hicks  in  trust  for  them; 
put  the  policy  and  assignment  into  an  envelope,  addressed  "John  W.  Hicks, 
Plumber,  2d  St.,  etc  — Please  send  this  to  him  at  my  death,  H.  Trough,'*  and 
placed  the  envelope  in  in  a  safe  of  his  own  firm  He  paid  the  premiums  till 
his  death,  seven  years  after  the  assignment;  but  never  communicated  the  trans- 
action to  Hicks,  who  knew  nothing  of  it  till  after  his  death.  Held,  that  the 
asngnment  was  invalid  for  want  of  delivery  and  the  proceeds  belonged  to 
TTougb*s  estate. 

In  thmnpnep  y.  Btanehard,  80  N.  T  111,  the  defendant  had  in  her  posses- 
akm  certain  money  belonging  to  one  Mary  Champney.  She  delivered  to  her  a 
paper  stating  that  fact.  Mary  Champney  on  her  death  bed  gave  the  paper  to 
defendant,  stating  that  she  gave  her  the  money.  The  court  held  the  gi ft  valid, 
although  there  was  no  delivery  of  the  money.  *'  Delivery  of  the  subject-mat* 
ter  is  no  doubt  essential  to  gifts  either  inter  titoe  or  mortU  causa;  but  the  ob- 
ject of  delivery  is  to  give  possession,  and  in  this  case  possession  was  already 
complete  in  the  donee.*' 

In  an  article  entitled,  **  Delivery  not  always  essential  to  a  Qift,"  by  Quy 
C.  H.  Corliss,  81  A.  L.  J.,  426.  444,  the  writer  says  "  In  conclusion,  the  case 
of  ArmUage  v.  Mace,  96  N  Y.  588,  deserves  some  consideration.  It  is  a  '  bor- 
der line  *  case,  but  it  seems  to  the  writer  to  have  been  correctly  decided.  The 
question  Involved  was  as  to  the  validity  of  a  gift  from  a  huslMnd  to  his  wife. 
In  such  case  it  is  always  difficult  to  prove  an  actual  delivery  of  the  subject  of 
the  gift,  because  of  the  control  usiully  exercised  over  the  property  of  the  wife 
by  the  husband.  The  property  of  either  is  always  more  or  less  in  the  posses- 
akm  of  both;  and  it  frequently  happens  that  the  thing  which  the  husband  has 
given  to  his  wife  remains  practically  just  as  much  under  his  control  as  it  was 
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before.     If  therefore  the  rigid  rule  requiring  aetual  delivery  were  not  some 
what  modified  in  its  application  to  cases  of  gifts  between  husband  a  wife,  stirh 
gifts  could  rarely,  if  ever,  be  so  made  as  to  be  valid  in  law      In  ArmUayc  v. 
Mace  it  appeared  that  the  husband  owned  a  certain  mare  which  the  wife  had 
often  expressed  a  desire  to  own.    On  one  occasion  they  had  Just  returned  from 
the  depot  with  the  mare,  and  while  standing  at  the  stable  beside  her.  the  wife 
repeated  her  request  for  the  mare,  to  which  the  husband  replied:  '  Very  well, 
yon  like  her  so  much  I  will  give  her  to  you;  she  shall  be  your  property.'    He 
then  called  the  man  who  was  taking  care  of  her,  and  told  him  of  the  gift,  and 
Informed  him  that  thereafter  the  previous  orders  that  he  had  g^ven  him  about 
the  use  of  the  mare  were  changed,  and  that  he  was  thereafter  to  deliver  the 
mare  to  Mrs.  Armitageas  she  wanted  it.      Previous  to  this  Mrs.  A.  had  never 
driven  the  mare  alone,  but  had  driven  another  horse,  and  Mr.  A.  had  always 
driven  the  mare.     After  this  he  ceased  to  drive  the  mare,  and  used  another 
horse,  and  Mrs.  A.  used  the  mare  exclusively.     After  this  Mr.  always  reoog- 
niaed  his  wife's  ownership,  and  the  mare  was  known  as  hers  in  her  huslMuid'a 
family.    The  court  said:  *  She  thus  liad  all  the  possession  a  wife  living  with 
her  husband  could  have.    She  controlled  the  mare,  used  her  when  she  chose 
to  do  so;  she  was  recognised  as  hen,  and  no  one  else  used  her  without  her 
consent     While  these  facts  do  not  make  a  very  clear  case  of  gift»  they  were 
sufflcient  to  carry  the  case  to  the  Jury  and  to  authorise  a  finding  by  them  that 
the  mare  was  delivered  to  and  possessed  by  her  in  pursuance  and  consumma- 
tion of  the  gift.    Subsequently  to  the  gift  the  mare  was  kept  In  the  husband's 
stable,  cared  for  by  a  hostler  paid  by  him,  and  he  paid  for  her  feed,  shoeing 
and  training,  as  Mrs.  Armitage  had  no  estate  or  Income.    These  facts  were 
proper  for  the  consideration  of  the  Jury,  but  did  not  nullify  or  destroy  the  gift, 
or  conclusively  show  that  one  valid  in  law  had  not  been  made.' " 
.   In  Providence,  etc.,  v.   Tf$Jt,  to  appear  in  R.  I.  Rep.  the  court  said :     '*  In 
Tittinghoit  v.  WheaUm,  8  R.  I.  538,  this  court  decided  that  the  gift  of  a  sav- 
ings  bank  pass  book  was  in  effect  a  gift  of  the  deposit  evidenced  by  It.     it  is 
not  contended  tliat  the  case  at  bar  is  distinguishable  from  TUUngknH  v. 
Wheatan  except  in  the  matter  of  delivery.    Tliere  are  cases  which  hold  tliat  a 
deli  ery  is  so  essential  to  a  gift  that  it  cannot  he  dispensed  with  even  when 
the  donee  is  alreadj[  in  possession.    Shawer  v.  Pilck,  4  Exch.  478 ;  Catting  v. 
Oilman,  41  N.  11.  147 :  French  v.  Raymond,  83  Vt  633.    There  are  other  cases 
liowever  more  numerous  and  in  our  opinion  more  authoritative,  which  hold 
thai  a  delivery  is  not  necessary  when  the  inten(le<l  donee  is  already  in  pusses- 
«ion,  but  that  in  such  a  case  the  gift,  if  completed  and  unambiguous,  may  be 
eifected  by  a  simple  oral  declaration.     Tenbrook  v.  Brt/ten,  17  lad.  410 ;   Wing 
V.  Merchant,  57  Me.  383 ;  Cnrradine  v.  Carradine,  53  Miss.  280 ;  Southertand 
y.  Southertand,  5  Bush,  501  ;  Waring'*  Adjn^r  v.  Edmonds,  11  Md.  434 ;  SKmi- 
«M  V.  Stetene,  2  Hun,  470 :  PenJUtd  v.  Ttutyer,  2  E  D.  Smith,  835.    And  see 
Winter  v.  Winter,  0  W  R.  747 ;  101  Eng.  Com.  Uw.  097 :  R6berU  v.  IMerU. 
15  W  R.  117.     We  decide  on  the  authority  of  these  latter  cases  that   Mrs. 
'  Hayden  is  entitled  to  the  money  as  a  gift  inter  vitoe  from  her  son.     Let  tke 
decree  he  accordingly." 
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Tatb  V,  Hawkiits. 

(81  Ky.  Sn.) 
Fendar  and  purehtuer — wndor^B  Hen  —  ttattUe  ofHmUaUont, 

Am  against  a  ramote  vendee,  a  vendor's  lien  upon  land  does  not  subsist  after 
tlie  statute  of  limitations  has  ran  against  a  note  given  for  the  pnrGhass 
monef,  and  the  first  vendee  cannot  extend  the  lien  by  payments  upon  the 
note.* 

ACTION  to  enforce  a  vendor's  lien.     The  opinion  states  tha 
case.     The  defendant  had  judgment  below. 

y.  McMercer  and  Wm.  Lindsay,  for  appellant 

Jchn  ABen  Murray  and  Wm.  Miln&r,  for  appellee. 

Lkwis,  J.  July  81,  I86I9  in  consideration  of  a  tract  of  land 
wMf  bat  not  conyeyed  to  him  until  March  17,  I8629  appellee^  Haw- 
kinSy  executed  a  promissory  note  to  the  vendor,  Jennings,  payable 
March  1, 1863,  to  secure  the  payment  of  which  a  lien  was  reserved 
in  the  deed. 

March  15,  1864,  Jennings'  executor,  in  writing  thereon,  assigned 
the  note  without  recourse  to  appellant,  the  residue  then  agreed  to 
be  due  having,  as  appears  from  a  memorandum  written  at  that  time 
upon  the  note,  and  signed  by  Hawkins,  been  paid  off  for  him  by 
q>pellant. 

On  the  same  day  Hawkins  sold  and  conveyed  the  same  land  to 
Basket,  the  deed  therefor  being  acknowledged  and  lodged  for  record 
April  16,  1864. 

Basket  having  paid  the  full  consideration,  took  possession  of  the 
knd,  and  held  it  until  March  23,  1875,  when  he  sold  and  conveyed 
it  to  appellee,  Milner,  who  paid  him  therefor,  and  has  held  ever 
since. 

This  action  was  brought  March  21, 1881,  against  appellees,  Haw- 
kins and  Milner,  to  recover  personal  judgment  for  the  amount 
of  the  note  unpaid  against  the  first  named,  and  to  enforce  the  lien 
retained  in  the  deed  from  Jennings,  and  subject  the  land  in  the 
possession  of  the  latter  to  the  payment  thereof. 

•  feSee  BmeU  v  iV«r  (60  Ala.  281),  81  Am.  Bep.  8& 
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No  defense  was  made  by  Kawkins^  and  personal  judgment  for 
the  debt  was  rendered  against  him;  but  Milner  resisted  enforce- 
ment of  the  lien,  and  judgment  was  rendered  dismissing  the  petition 
as  to  him. 

We  do  not  agree  with  counsel  for  appellee '  that  the  memoran- 
dum upon  the  note  signed  by  Hawkins  imports  any  thing  more 
than  an  acknowledgment  by  him  of  the  amount  of  the  note  then 
due.  The  assignment  by  Jennings'  executor  invested  appellant 
with  the  legal  title  to  the  note,  and  the  right  to  maintain  an  action 
thereon  for  the  residue  of  the  debt  due,  and  the  enforcement  of  the 
lien  upon  the  land  for  its  payment. 

llie  principal  ground  relied  on  by  appellee,  Milner,  as  a  defense 
to  the  action,  is  the  statute  of  limitation. 

It  appears  from  indorsements  on  the  note  that  several  payments 
were  made  by  Hawkins  subsequent  to  the  assignment  to  appellant, 
one  of  them  being  dated  March  10, 1873,  which  was  within  fifteen 
years  from  the  time  the  cause  of  action  accrued,  and  another  was 
dated  March  16, 1878,  which  was  after  the  lapse  of  that  period. 
And  counsel  for  appellant,  relying  upon  the  cases  of  Httpkins  t» 
Siouty  6  Bush,  375,  and  English  v.  Wafheny  9  Bush,  387,  contends 
that  the  partial  payment,made  within  the  required  period, was  prima 
facte  an  acknowledgment  that  the  balance  of  the  note  then  re- 
mained unpaid,  and  snspenled  the  running  of  the  statute  prior  to 
the  date  of  that  payment. 

But  before  this  rule  can  be  applied  in  this  case,  if  it  applies  tA 
all,  it  should,  if  the  fact  is  controverted  in  the  pleadings,  be  proved 
that  the  partial  payment  was  made  at  the  time  it  purports  to  have 
been  made,  or  at  least  within  fifteen  years  from  the  time  the  note 
became  due.     Frazer  v.  Frazer,  13  Bush,  397. 

As  however  it  is  not  clear  either  that  the  issue  of  fact  was  prop- 
erly made  in  the  pleadings,  or  that  it  was  proved  the  partial  pay* 
ment  was  made  within  the  time  required  to  avoid  the  statutory  bar,, 
we  will  proceed  to  the  main  and  decisive  question,  whether  accord- 
ing to  the  rule  adopted  in  the  cases  referred  to,  the  partial  payment 
made  by  Hawkins  has  had  the  eifect  to  suspend  the  ninning  of  the 
statute  to  the  prejudice  of  Milner,  the  remote  vendee. 

In  Siovt  V.  HiipkiiiSy  the  following  language  is  used:  ''The 
philosophy  of  a  peremptory  bar  by  statutory  proscription  results 
from  two  considerations:  first,  from  the  prescribed  lapse  of  time, 
nothing  else  appearing,  the  law  presumes  satisfaction  or  exoneration; 
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and  second,  the  danger  of  the  loss  of  evidence  of  extinguishment 
prudently  makes  the  presumption  intraversible  and  conclusiye. 
But  the  acknowledgment  within  the  statutory  time  defeats  the  pie- 
sumption  up  to  that  time,  and  breaks  a  link  in  the  continuous  run- 
ning of  the  statute,  and  consequently  the  antecedent  time  is  not 
counted  in  computing  the  bar,  and  that  elision  operates  so  as  to 
elongate  the  statute  to  a  con'esponding  extent,  and  to  postpone  the 
cause  of  action  to  the  date  of  the  acknowledgment,  just  as  the  stat- 
utory saving  of  any  sort  of  obstruction  would  do.  The  party  mak- 
ing the  acknowledgment  waives  past  time,  and  is  estopped  from 
pleading  it^  and  therefore  the  bar  is  not  complete  until  the  required 
time  shall  afterward  run  without  further  obstniction  or  recognition 
of  the  cause  of  action.  The  presumption  of  exoneration  com- 
mences after  such  recognition,  and  if  there  shall  be  subsequent  sat, 
isfaction,  the  posterior  time  must  be  long  enough  to  authorize  the 
presumption  of  it  per  i<e  and  alone.  In  an  action  brought  before 
the  interlapee  of  the  time  required  by  the  statute,  satisfaction  in 
the  meantime  will  not  be  presumed  as  a  deduction  of  law,  and  the 
debtor  could  not  complain  of  an  elongation  resulting  from  his  own 
act'' 

In  the  subsequent  case  of  English  v.  Watheuy  this  rule  was  ad- 
hered to,  it  being  held  that  an  "admitted  payment  ♦  ♦  * 
within  fifteen  years  before  the  institution  of  the  suic,  which  was 
not  qualified  or  restricted  by  the  evidence  in  its  legal  import  or  ef- 
fect, W3a  prima  facie  evidence  of  an  acknowledgment,  as  of  the  date 
that  the  residue  of  the  delt,  as  appearing  from  the  note,  remained 
unpaid,  and  of  continuing  liability  therefor,  and  consequently  suffi; 
cient  to  suspend  the  oi)ei'ation  of  the  statute  between  the  siccrual  of 
the  cause  of  action  on  the  note  and  the  date  of  the  ])ayment." 

According  to  the  doctrine  thus  announced,  the  statutory  bar  of 
fifteen  years  is  not  complete  until  the  required  time  shall  have  run 
after  the  last  partial  payment,  or  '*  the  last  obstruction  or  recogni- 
tion of  the  cause  of  action,"  and  consequently  appellant  might  have 
brought  this  action  against  Hawkins  at  any  time  within  fifteen 
years  from  March  IG,  1878,  the  date  of  tlie  last  payment,  or  more 
than  fifty  years  after  the  note  fell  due.  And  if  the  rule  he  applied 
to  his  lien  upon  the  land,  he  would  have  a  longer  period  Avithin 
which  to  enforce  it  than  is  allowed  to  persons  having  title,  though 
laboring  under  disabilities  to  maintain  an  action  for  the  recovery  of 
the  land  itself. 
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In  our  opinion,  analogy,  as  well  as  the  reason  and  policy  of  our 
statutes,  forbid  the  extension  and  appbcatlon  of  the  rule  to  the 
prejudice  of  the  remote  vendee,  Milner.  ^*  A  statute  of  limitation,'' 
says  Justice  Stort,  '^  instead  of  being  Yiewed  in  an  unfaYorable 
light  as  an  unjust  and  discreditable  defense,  should  have  receiYcd 
such  support  from  courts  of  justice  as  would  have  made  it  what  it 
was  intended  to  be,  emphatically  a  statute  of  repose.''  flell  r. 
Morrison,  1  Pet  SCO.  And  in  the  language  of  another  judge- 
''  This  is  not  the  epoch  w]^en  that  salutary  protection  which  the 
legislature  has  wisely  thrown  around  us  as  a  safeguard  against  fraud 
and  oppression,  should  be  frittered  away  by  judicial  refinements 
and  subtile  exceptions  that  never  entered  into  the  contemplation  of 
its  enlightened  framers,  and  it  has  for  many  years  been  a  subject  of 
avowed  and  sincere  regret  with  the  most  distinguished  judges  and 
eminent  jurists  of  the  age  that  any  constructive  innovations  were 
ever  engrafted  upon  the  acts  of  limitation/'  Justice  Dobsey  in 
Oreen  v.  Johtiaon,  8  Gill  and  Johns.  394. 

Having  in  view  the  further  repose  and  security  of  innocent  pur- 
chasers of  real  estate  against  fraud  and  oppression,  not  only  did  the 
legislature,  by  the  Revised  Statutes,  reduce  the  time  within  which 
an  action  may  be  maintained  for  its  recovery  from  twenty  to  fifteen 
years,  but  it  has  provided  that  ''when  any  real  estate  shall  be  here- 
after conveyed,  and  the  purchase-money,  or  any  part  thereof,  shall 
remain  unpaid  at  the  time  of  the  conveyance,  the  grantor  shall  not 
thereby  have  a  lien  for  the  same  unless  it  be  expressly  stated  in  the 
deed  what  part  of  the  consideration  remains  unpaid,"  and  the  same 
provision  was  engrafted  in  the  general  statutes 

The  effect  of  this,  as  construed  by  this  court,  has  been  to  so  far 
change  the  law  existing  prior  to  the  Revised  Statutes  that  the  vendor 
is  held  to  waive  his  lien  as  to  creditors  and  subsequent  purchasers, 
unless  he  complies  with  the  statute  and  expressly  states  in  the  deed 
what  portion  of  the  purchase-money  remains  unpaid  But  the  lieu 
atill  exists,  upon  equitable  principles,  against  the  immediate  vendee, 
who  must  know  if  the  price  is  not  paid,  and  against  volunteers 
under  him,  who  can  occupy  no  better  position  than  he  does  himself. 

The  language  of  the  statute  is  peremptory  that  civil  actions  upon 
promissory  notes  shall  be  commenced  withm  fifteen  years  after  the 
cause  of  action  first  accrued,  and  not  after.  And  it  has  been  held 
by  this  court  that  when  an  action  on  the  note  given  for  the  pur- 
chase-price cannot,  on  account  of  the  statutory  bar,  be  maintained. 
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the  lien,  which  is  only  a  more  sccaricy,  cannot  be  enforced,  the  court 
Qsing  this  language:  "  The  lien  is  only  a  jiecnliar  sort  of  resulting 
trusty  and  the  statute  of  limitation  applies  to  an  implied  trust. 
Besides,  had  the  trust  been  express  and  not  within  the  statute,  still 
it  could  not  be  enforced  as  a  mere  incident  to  the  debt  which  is  the 
principal,  if  the  debt  is  paid  or  barred  by  time/'  Williams  y. 
Smith,  4  Bush,  541. 

By  the  terms  of  the  statute  the  action  of  appellant  on  the  note 
was  barred  fifteen  years  after  the  note  matured,  and  he  had  then 
lost  his  right  to  maintain  the  action  for  the  enforcement  of  the  lien. 

If  appellee,  Milner,  is  now  to  be  deprived  of  the  safeguard  pro- 
fided  by  law,  and  u}x>n  the  face  of  which  he  purchased  and  paid 
for  the  land,  it  is  to  be  done  by  an  obstruction  to  the  ninning  of 
the  statute  and  a  recognition  of  the  cause  of  action  after  it  had  by 
law  ceased  to  exist,  made  by  Hawkins  without  his  consent  or  notice 
to  him. 

This  court  has,  in  the  two  cases  referred  to,  held  that  Hawkins 
oould  by  his  own  act  elongate  the  statute  and  continue  his  liability 
upon  the  note  beyond  fifteen  years  from  the  time  it  fell  due,  but  it 
was  not,  nor  ought  to  be,  determined  that  Milner  should  thereby 
suffer. 

The  lien  is  a  charge  upon  the  land  which  it  is  not  the  policy  of 
the  law,  nor  in  accordance  with  the  analogy  of  the  law,  should  exist 
longer  than  the  statutory  existence  of  the  note  ;  and  if  reasons  were 
necessary  to  justify  this  salutary  and  necessary  principle  they  are 
afforded  by  the  circumstances  of  this  cose.  Appellant  is  shown  to 
have  known  of  the  purchase  by  Basket  and  of  the  sale  by  him  to 
Milner,  and  from  his  relation  to  Hawkins,  being  a  brother-in-law, 
must  have  known  that  Hawkins  was  paid  in  full  for  the  land,  yet 
he  continued  to  indulge  him  for  more  than  fifteen  yeaxK  and  until 
be  became  insolvent,  and  then  attempted  to  subject  the  land  to  the 
payment  of  his  debt  The  consideration  for  this  indulgence, 
whether  friendship  for  Hawkins  or  his  agreement  to  pay  usurious 
interest,  did  not  benefit  Milner.  In  our  opinion  the  statute  should 
not  be  thus  perverted  in  letter  and  spirit  for  the  benefit  of  a  cred- 
itor guilty  of  such  laches. 

The  judgment  must  be  affirmed. 

Judgmeni  affirmstL 
Vol  L  — 84 
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V.  Sullivan. 

en  Ky.  «M.) 
Carrier  ^  expuliion  of  pai$enger    negUgemte. 

A  helpless  dmnken  passenger  on  a  railway  train  refusing  to  pay  fare,  the  eott- 
daetor.  knowing  his  condition,  expelled  him,  not  at  a  station,  and  in  the 
snow,  hy  reason  whereof  the  passenger  was  severely  frosen.  Hdd,  that  the 
company  was  liable.* 

ACTION  for  wrongful  ezpnlsion  from  a  railway  train.     The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

Bullock  S  Beckham,  for  appellee. 

Lewis,  J.  This  is  an  action  by  appellee  to  recover  damages  for 
personal  injuries  sustained  on  account  of  being  unlawfully,  wrong- 
fully and  by  the  gross  negligence  of  the  conductor  of  appellant's 
train  of  cars,  ejected  therefrom  and  exposed  to  freezing  weather 
while  in  a  helpless  condition. 

From  the  evidence  it  ap]>ears  that  appellant,  on  the  day  ho  was 
ejected  from  the  tmin,  which  was  the  25th  of  December,  walked 
from  Cropper's  station,  on  the  lino  of  appellant's  road,  where  he 
was  staying  temporarily,  to  Christiausburg,  another  station,  where 
ho  obtained  whisky  and  as  the  evidence  satisfactorily  shows,  became 
so  intoxicated  as  to  stagger  when  walking,  and  was  in  tnat  condi- 
tion, when  between  three  and  four  o'clock  in  the  afternoon,  ho  got 
on  the  train  for  the  puri)08e  of  returning  to  the  first  named  station 
distant  two  and  one-half  miles;  that  when  the  tram  had  gone  between 
one-half  and  three-fourths  of  a  mile  he  was  approached  by  the  con- 
ductor in  the  baggage  car  where  he  had  improperly  gone,  and  re- 
quested to  pay  his  fare  which  was  twenty  cents,  and  refusing  or  as 
he  says  being  unable  to  do  so,  the  train  was  stopiKHl  and  he  was 
compelled  to  leave  the  train.  Ho  states  that  when  he  stepped  from 
the  car  he  fell  down  ui^on  the  snow,  which  other  witnesses  testify 
was  at  the  time  eight  or  ten  inches  deep,  and  i-emamed  there  until 
next  morning,  not  remembering  what  occurred  in  the  meantime. 

*  See  By,  Co.  v    Valldey  (32  Ohio  St.  345).  80  Am.  Rep.  601. 
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There  is  some  conflict  in  the  testimony  as  to  the  precise  place  the 
train  left  Limy  and  also  whether  he  was  at  the  time  standing  or 
lying,  one  of  the  witnesses,  a  brakeman,  testifying  that  he  was  stand- 
ing and  said  to  him,  **  You  can  kill  me  if  you  like."  But  about  one 
hour  and  a  half  afterward,  near  the  time  for  the  train  going  toward 
Christiansbnrgh  to  pass,  and  about  two  hundred  and  fifty  yards 
toward  Cropper's  from  the  place  where  the  conductor  testifies  he 
was  put  off  the  train,  he  was  discovered  by  one  of  the  witnesses 
lying  across  the  track,  helpless  and  nearly  unconscious,  with  a 
quart  bottle  nearly  full  of  whisky,  who  pulled  him  off  the  track, 
but  being  unable  to  remove  him  from  the  place  left  him. 

By  reason  of  his  exposure  for  such  length  of  time  to  the  cold 
weather,  the  temperature  of  which  was,  as  stated  by  several  wit. 
lesses,  between  eight  and  ten  degi*ees  below  zero,  his  feet,  hands, 
shoulder  and  parts  of  his  legs  and  of  one  arm  were  frozen,  causing 
intense  suffering  and  confinement  for  several  months,  and  the  nec- 
essary amputation  of  his  toes,  several  of  his  fingers  and  part  of  his 
heeL 

Judgment  having  been  rendered  m  accordance  with  the  verdict 
of  the  jury  for  $5,000,  the  railroad  company  has  appealed  and 
assign  various  errors. 

[Omitting  minor  considerations.] 

The  second  assignment  is  that  .the  court  erred  in  refusing  to  ren- 
der a  judgment  for  the  defendant  upon  the  special  verdict  of  the 
jury. 

As  this,  as  well  as  the  third  assignment  which  refers  to  the  action 
of  the  court  in  giving  and  refusing  instructions  to  the  jury,  involves 
the  question  of  appellee's  right  to  maintain  the  action  at  all,  we  will 
consider  them  together. 

Instniction  No.  1,  given  at  the  instance  of  appellee,  is  as  follows: 
''Although  the  jury  may  believe  from  the  evidence  that  plaintiff 
got  on  defendant's  cars  to  go  from  Christiansburg  to  Cropper's 
station,  and  that  he  had  no  ticket — and  when  his  fare  was  de- 
manded he  said  he  had  no  money,  and  neither  paid  his  fare  nor 
delivered  to  the  conductor  a  ticket  —  yet  if  they  further  believe 
from  the  evidence  that  he  was  then  in  such  a  state  of  intoxication 
as  to  render  him  mentally  or  physically  incapable  of  taking  care  of 
himself,  and  he  was  then  in  such  a  helpless  condition  that  to  put 
him  off  said  train  would  necessarily  expose  him  to  death,  or  great 
danger  of  being  frozen,  and  that  defendant's  agents  in  charge  of  said 
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train  at  the  time  knew  plaintifTs  helpless  condition  and  the  danger  he 
would  be  exposed  to,  being  then  and  there  ejected  from  said  train, 
then  they  should  find  for  plaintiff  such  compensatory  damages  as 
he  may  have  sustained  thereby,  as  were  the  necessary  and  proximate 
results  of  his  having  been  put  off  the  train,  not  exceeding  $25,000.'* 

Two  instructions  were  asked  by  appellant,  but  as  one  of  them 
was  given  so  modi6ed  as  to  hai*monizc  with  the  one  given  at  the 
instance  of  appellee,  and  the  one  refused  is  the  reverse  of  it,  w» 
need  not  quote  them. 

The  following  facts  were  found  by  special  verdicts  of  tho  jury: 

1.  That  though  requested,  appellant  while  on  the  train,  refused 
to  either  pay  his  fare  or  deliver  to  the  conductor  his  ticket 

2.  He  was  at  tlie  time  intoxicated,  and  in  such  a  helpless  condi- 
tion as  to  be  incapable  of  taking  care  of  himself,  and  the  conductor 
knew  it  when  he  put  him  off. 

3.  The  conductor  in  ejecting  him  from  the  train  used  no  more 
force  than  was  necessary  for  that  purpose. 

From  the  facts  found  by  the  jury  and  the  evidence  in  the  case  it 
is  clear  that  even  slight  diligence  and  care  on  the  part  of  the  con- 
ductor would  have  enabled  him  to  prevent  the  injury  done  to  appel- 
lant. 

It  is  clear  also  that  the  act  of  the  conductor  was  within  the  scope 
and  in  the  course  of  his  general  authority,  and  hence  appellant 
must  be  held  responsible  for  whatever  liability  attaches  thereto. 

It  being  thus  established  that  at  the  time  appellee  was  put  off  tho 
train  he  was  himself  a  trespasser  and  that  the  calamity  which  befeU 
him  was  brought  on,  in  part  at  least,  by  his  own  conduct  in  getting 
drunk,  the  question  that  arises  is  whether  the  act  of  the  conductor 
IS  to  be  held  in  law,  as  it  is  in  fact,  gross  negligence  for  which 
appellant  may  be  liable. 

The  right  generally  of  railroad  companies  to  put  off  their  trains 
persons  who  refuse  to  pay  their  fare  when  requested  by  the  con- 
ductor may  be  conceded  ;  but  does  it  follow  that  this  right  may  be 
exercised  m  such  a  manner,  under  such  circumstances,  or  against  a 
person  m  such  mental  or  physical  condition  as  that  death  or  senoos 
bodily  harm  will  necessarily,  or  even  probably,  result  from  putting 
him  off? 

It  is  true  that  appellee/  by  refusing  to  pay  his  fare,  became  tech. 
nically  a  trespasser ;  but  it  is  well  settled  that  a  party  may  in  some 
cases  recover  for  the  gross  negligence  of  another,  notwithstanding 


JANUARY  TERM,  1884.  189 

Louisville,  CinciniiAU  and  Lexington  Railroad  Companj  ▼.  Sullivan. 

he  may  have  been  a  trespasser  upon  the  rights  of  the  other  at  the 
time  he  received  the  injury. 

"  Negligence  or  misconduct  on  the  part  of  the  plaintiff  does  not 
prevent  him  from  recovering  damages  in  those  cases  where  his  neg- 
ligence or  misconduct  has  not  been  the  immediate  co-operating 
cause  of  the  injury  he  compUiins  of."  1  Add.  on  Torts,  495.  The 
rule  by  which  to  determine  the  right  of  recovery  in  such  cases  is 
that  when  the  negligence  of  the  defendant  is  the  proximate  cause 
of  the  injury,  but  that  of  the  plaintiff  is  remote,  consisting  of  some 
act  or  omission  not  occurring  at  the  time  of  the  injury,  the  action 
can  be  maintained,  although  the  plaintiff  is  not  without  fault  him- 
selL  Kerwhak$ry  Clevelafid,  e/c,  R.  Co.,  3  Ohio  St.  172  ;  Isbel  v. 
N.  11,  e/e.,  R.  Co.,  27  Conn  393.  And  by  this  court  it  has 
been  repeatedly  held  that  although  the  plaintiff  suing  for  an  injury 
resulting  from  gross  negligence  may  have  himself  been  guilty  of 
negligence,  nevertheless,  if  the  injury  might  have  been  avoided  by 
the  proper  care  of  the  defendant,  such  co-operating  negligence  of 
the  plaintiff  will  not  exonerate  the  defendant. 

In  tlie  able  opinion  delivered  in  a  leading  case,  Isbel  v.  Xew  York 
9ic,,  R.  Co.,  just  cited,  the  court  said  ;  ''A  remote  fault  in  one 
party  does  not  of  course  dispense  with  care  in  the  other.  It  may 
even  make  it  more  necessary  and  important  if  thereby  a  calamitous 
injury  can  be  avoided,  or  an  unavoidable  calamity  essentially  miti- 
gated. Common  justice  and  common  humanity,  to  say  nothing  of 
law,  demand  this  ;  and  it  is  no  answer  for  the  neglect  of  it  to  say 
th4it  the  complainant  was  first  in  the  wrong,  since  inattention  and 
accidents  are,  to  a  greater  or  less  extent,  incident  to  human  affairs. 
P^ventive  remedies  must  therefore  always  be  proportioned  to  the 
esse,  in  its  peculiar  circumstances,  to  tlie  immineney  of  the  danger, 
the  evil  to  be  avoided  and  the  means  at  hand  to  avoid  it.  And  lierein 
is  no  novel  or  strange  doctrine  of  the  law.  It  is  as  old  as  the  moral 
law  itself,  and  is  laid  down  in  the  earliest  books  on  jurisprudence. 
A  boy  enters  a  yard  to  find  his  ball  or  arrow,  or  to  look  at  a  flower 
in  the  garden;  he  is  bitten  and  lacerated  by  a  vicious  bull-dog,  still 
he  is  a  trespasser,  and  if  he  had  kept  away  would  liave  received  no 
hurt;  nevertheless  is  not  the  owner  of  the  dog  liable?  A  person  is 
hunting  in  the  woods  or  crossing  a  pasture  of  his  neighbor,  and 
is  wounded  by  a  concealed  gun.  Is  he  in  such  case  remecliless  be- 
cause he  is  there  without  consent?  Or  an  intoxicated  man  is  lying 
in  the  travelled  part  of  a  highway,  helpless  if  not  unconscious; 
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ihiist  I  not  use  care  to  avoid  kirn?  May  I  say  that  he  has  no  right 
to  incumber  the  highway,  and  therefore  carelessly  continue  my 
progress,  regardless  of  consequences?  Or  if  such  man  htis  taken 
refuge  in  a  field  of  grass,  or  hedge  of  bushes,  may  the  owner  of  the 
field,  knowing  the  fact,  continue  to  mow  on  or  fell  trees  as  if  it 
were  not  so?  Or  if  the  intoxicated  man  has  entered  the  private 
lane  or  byway,  and  will  be  run  over  if  the  owner  does  not  stop  his 
team,  which  is  passing  through  it,  must  he  not  stop  them?  It 
must  be  so,  that  an  unnecessary  injury,  negligently  inflicted  in 
these  and  kindi'ed  cases  is  wrong,  and  therefoi*e  unlawful.  If  as- 
sailed a  man  may  do  what  is  necessary  to  defend  himself  against  the 
assault,  but  he  may  not  become  himself  the  assailant.  He  may  de- 
fend his  property,  but  he  may  not  in  doing  it  make  use  of  un- 
necessary violence,  and  cease  to  use  all  care  as  to  the  injury  he  in- 
flicts. The  duties  which  men  owe  to  each  other  in  society  are 
mutual  and  rccii)rocal,  and  faulty  conduct  on  the  part  of  another 
never  absolves  one  from  their  obligations,  though  such  conduct  may 
materially  affect  the  application  of  the  rule  by  which  this  duty  is 
to  be  determined  in  the  particular  instance." 

The  principles  laid  down  and  the  illustrations  given  in  the  opinion 
just  quoted  from,  are  correct  and  applicable  to  this  case. 

In  the  case  of  Johfison  v.  (7.,  X.  L  d  P.  R.  Co.^  58  lowa^  348,  the 
plaintiff  was  removed  from  the  waiting-room  of  a  railroad  station 
by  the  agent  of  the  defendant.  His  shoulder  was  dislocated  either 
from  a  fall  from  the  door  out  of  which  the  agent  pushed  him,  or  by 
a  fall  after  he  landed  on  the  platform.  The  plaintiff  was  not  in 
the  wailing- room  awaiting  the  outgoing  train  to  take  passage,  or 
for  any  otner  purpose  for  which  a  waiting-room  at  a  station  is  kept 
open  to  the  public.  He  had  no  right  to  remain  there  after  being 
requested  by  the  agent  to  leave  it.  He  refused  the  request  to  leave 
before  any  violence  was  used  toward  him,  and  was  drunk  and  dia 
orderly.  In  the  opinion  delivered  in  that  case  the  court  said: 
''  The  rule  that  carrieiti  of  passengers  are  liable  for  the  neglect^  or 
wrongful  acts  of  their  servants  or  employees,  does  not  always  de 
pend  upon  the  fact  that  the  carrier  owes  a  duty,  or  is  under  some 
obligations  to  the  party  injured.  When  a  person  is  found  upon  a 
train  who  refuses  to  pay  his  fare,  the  company  owes  him  no  duty, 
and  he  may  be  removed;  but  if  in  removing  him  he  is  wrongfully 
injured  by  personal  violence,  or  by  being  thrown  from  the  train 
when  in  motion,  or  the  like,  he  may  recover  from  the  company  for 
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liis  injuries.  This  is  no  more  than  the  application  of  the  ancient 
rale  that  if  one  person  comes  into  the  dwelling  house  of  another 
without  right,  after  requesting  him  to  depart,  and  his  refusal  to 
comply  with  the  request,  he  may  beremoyed  by  gently  laying  hands 
upon  him  and  using  such  force  as  is  reasonably  necessary  to  effect 
the  object;  but  if  excessive  force  be  used,  the  action  is  a  wrongful 
assault. '^ 

The  case  of  Kliiie  v.  C  P.  R,  Co.,  37  CaL  400,  was  where  a  boy 
got  upon  a  moving  train  as  it  passed  his  residence,  with  intent  to 
enjoy  a  free  ride  for  a  short  distance.  The  conductor,  either  by 
threatening  or  pushing,  caused  him  to  fall  from  the  train  while  in 
motion,  and  a  car-wheel  to  run  over  his  leg,  crushing  it  so  as  to 
necessitate  amputation.  The  court  held  that  'Hhe  conductor 
doubtless  had  the  right  to  eject  him  by  force,  if  force  was  necessary, 
but  he  was  bound  to  exercise  the  right  with  ordinary  care  and 
prudence,  and  he  had  no  right  to  eject  him  under  circumstances 
which  would  endanger  his  personal  safety.  If  the  train  was  going 
at  a  speed  which  would  render  it  unsafe  for  him  to  leave  the  car  it 
was  the  duty  of  the  conductor,  if  determined  to  put  him  off,  to 
stop  or  slow  up  sufficiently  to  allow  him  to  descend  in  safety  by  the 
exercise  of  reasonable  care  and  prudence  on  his  part  Although 
his  entry  upon  the  car  was  a  trespass,  yet  if  it  was  an  accomplished 
fact  before  the  conductor  attempted  to  interfere,  his  entry  did  not 
directly  conduce  to  the  injury  which  he  sustained,  but  was  in  the 
sense  of  the  rule  under  consideration  only  its  remote  cause,  and 
did  not  therefore  absolve  the  conductor  from  the  duty  of  observing 
reasonable  care  and  prudence  in  putting  him  off  the  tram." 

In  the  case  of  Weytnire  v.  Wolfe,  52  Iowa,  533,  the  plaintiff's  in- 
testate, Dunn,  was  an  habitual  frequenter  of  the  saloon  kept  by  the 
defendant,  who  sold  him  intoxicating  liquor,  which  caused  him  to 
be  drunk,  and  while  he  was  in  a  state  of  helpless  intoxication  the 
defendant  expelled  him  from  his  saloon  at  a  late  hour  of  the  night, 
and  Dunn  being  then  intoxicated,  died  of  cold  and  exposure.  The 
court  held:  ''If  it  should  be  conceded  that  Dunn  contributed  to 
his  death  by  drinking  until  he  became  drunk  and  unconscious,  it 
would  not  follow  that  the  plamtiff  would  not  be  entitled  to  recover. 
If  a  person  lies  down  upon  a  railroad  track  in  a  state  of  helpless  in- 
toxication, the  company  will  not  be  justified  in  running  a  ttain 
over  him  if  it  can  be  avoided  in  the  exercise  of  reasonable  care.  If 
after  the  company  should  be  guilty  of  negligence  whereby  the  ex- 
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poBed  person  should  be  injured,  the  negligence  of  the  company 
vould  be  deemed  the  proximate  cause  of  the  injury.  So  if  the  de- 
fendant negligently  subjected  Dunn  to  exposure  to  his  injury,  know- 
ing that  he  was  unconscious  or  even  helpless,  the  defendant  cannot 
escape  liability  on  account  of  Dunn's  negligence  prior  to  the  wrong- 
ful acts  whereby  Dunn  was  subjected  to  exposure,  howeyer  great 
Dunn's  negligence  may  have  been  in  allowing  himself  to  become 
intoxicated/' 

That  case  is  so  nearly  like  this  that  the  reasoning  which  may 
be  applied  to  one  is  applicable  to  the  other  and  if  correct,  as  we  be- 
lieve it  is,  it  must  be  regarded  decisive  of  the  question  involved 
here. 

If  in  defense  of  either  person  or  property  a  party  uses  more  force 
than  18  necessary,  the  defense  degenerates  mto  aggression,  and  the 
party  becomes  a  wrong-doer  and  liable  for  the  unnecessary  injury 
inflicted,  whether  done  intentionally  or  negligently.  Phe  language 
of  the  law  is  molliter  manus  trnposuU. 

We  do  not  understand  this  injunction  as  applying  merely  to  the 
character  of  weapons  that  may  be  used  in  defense  of  the  person,  or 
the  degree  of  propelling  force  applied  in  removing  a  trespasser  from 
a  jiarty's  premises;  but  it  is  intended  to  apply  and  govern  as  to  the 
manner,  and  circumstances  in  which,  and  condition  of  the  parties, 
when  the  right  to  protect  one's  person  and  property  may  be  exer- 
cised. Thus  force  might  be  applied  legally  to  a  strong,  vigorous 
man,  when  the  danger  to  the  person  was  imminent,  or  the  value  of 
property  or  rights  threatened  or  invaded  great,  which  would  become 
wanton  cruelty  or  gross  negligence  in  the  case  of  a  child,  imbecile, 
or  helpless  drunken  man. 

In  this  case,  if  the  evidence  and  the  special  findings  of  the  jury 
are  to  be  believed,  appellant's  agent  and  employee,  if  he  did  not  use 
more  actual  force  tlian  was  necessary  to  expel  appellee  from  the 
train,  did  use  it  under  circumstances  and  at  a  time  when  the  con- 
sequences ordinarily  would  be  as  injurious  as  wlien,  in  attempt  to 
remove  atres])asserfrom  his  dwelling-house,  the  owner  should  shove 
him  from  an  upper  story,  or  lead  him  into  a  pitfall  or  well,  or  when 
a  person  is  pushed  off  a  fast-moving  tram.  In  every  such  case  the 
party  would  be  justly  chargeable  with  negligence,  and  held  liable 
therefor,  the  fault  or  negligence  of  the  person  injured  being  remote, 
and  therefore  affording  no  defense  to  an  action  brought  for  the 
injury  resulting. 
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Applying  these  principles,  which  are  iu  accordance  with  the 
anthoritiesy  and  sustained  by  the  necessities  of  society  and  the 
analogies  of  the  law,  the  instruction  of  the  court,  which  we  have 
qaoted,  was  right,  and  it  was  not  error  to  overrule  the  motion  to 
render  judgment  for  the  appellant  upon  the  findings  of  the  jury. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


BiiANSOM's  Admixistrator  y.  Labrot. 

(81Ky.638.) 
Negligence  — dangerous  premUea  —  ii\farU  trespasser 

The  defendant  piled  lumber,  in  a  large  city,  on  an  unfenced  lot  wUlcli  the 
public  were  accustomed  to  cross  and  children  to  play  upon,  in  a  negligent 
manner,  80  that  it  fell  upon  and  killed  a  young  infant  who  was  playing  on 
the  lot  near  it     1£M,  that  a  recovery  was  justifiable.* 

ACTION  for  death  of  plaintiff's  intestate  by  negligence.     The 
opinion  states  the  case.     The  defendant  had  judgment  below. 

«/o/iii  X.  Scoft,  for  appellant. 

HI  Lindsay^  for  apiK?lloe. 

Lkwis,  J.  This  is  an  action  by  appellant.  Bud  Bransom,  admin- 
istrator of  his  infant  son,  Bertie  Bransom,  deceased^  brought  under 
§3,  chap.  57,  general  statutes,  which  is  as  follows: 

"  If  ihe  life  of  any  iierson  ♦  ♦  ♦  is  lost  or  destroyed  by  the 
willful  neglect  of  another  |K3tBon  or  persons,  *  *  *  their  agents 
or  servants,  ♦  •  ♦  then  the  widow,  heir,  or  {lersonal  repre- 
sentatives of  the  deceased,  shall  have  the  right  to  sue  such  ])erson 
or  persons,  *  •  ♦  and  recover  punitive  damages  for  the  loss  or 
destniction  of  the  life  aforesaid.'' 

The  question  on  this  ap|)eal  is,  whether  the  facts  stated  in  the 
petition  and  amended  {leiition,  to  which  a  genenil  demurrer  was 
sastained.  constitute  a  cau.«e  of  action. 

*8ce  OUUspU  ▼.  MeOowen  (100  Penn.  8t  144).  45  Am.  Kep.  ;i65   and  note,  40 

Am.  Rep.  667. 

YoL.  L  — 25 
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The  statement  in  the  pleadings  is  substantially  aa  foUoirs: 
Appellees,  Labrot  &  Graham,  are  partners  in  business,  and  as  such 
the  owners  of  about  200  pieces  of  oak  and  poplar  timber,  each  eight 
feet  long,  from  six  to  eight  inches  square,  and  weighing  from  100 
to  200  pounds,  which  they  employed  and  caused  appellee,  Shaefer, 
their  agent  and  servant,  to  pile  upon  a  certain  uninclosed  and  un- 
protected lot  of  land  owned  by  Harvie,  in  the  city  of  Frankfort; 
that  instead  of  stacking  the  timber  upon  level  ground,  and  placing 
the  pieces  so  us  to  make  the  entire  pile  safe  and  secure,  as  they 
should,  and  by  ordinary  care  and  diligence  could  have  done,  they 
were  by  the  gross  and  willful  neglect  of  appellees  placed  promiscu- 
ously in  one  large,  irregular  and  dangerous  pile,  six  or  seven  feet 
high,  on  a  small,  cone-shaped  hillock,  so  narrow  that  it  was  impossi- 
ble for  the  pieces  nearest  the  ground  to  safely  support  those  above 
them,  and  the  top  pieces  being  thus  left  without  secure  foundation, 
leaned  at  irregular  angles,  and  were  suspended  in  a  dangerous  con- 
dition, ready  to  fall  at  any  time  of  their  own  weight,  that  for  a 
period  of  more  than  fifteen  years  next  before  the  life  of  deceased 
was  destroyed,  the  public  had  been  licensed  and  permitted  by  the 
owner  to  enter  upon,  use,  and  enjoy  at  will,  the  lot  and  a  passway 
across  it,  from  Clinton  to  Wilkinson  street,  as  a  common  thorough- 
fare, upon  which  passway,  and  not  exceeding  forty  feet  from  Wilkin- 
son street,  the  pile  of  lumber  was  placed,  causing  an  obstruction 
thereto. 

It  is  further  stated  that  deceased  was,  when  he  was  killed,  resid- 
ing with  his  father,  within  less  than  200  feet  of  the  lot,  and  for 
many  years  a  large  number  of  small  children,  living  near  thereto, 
were  in  the  habit  of  resorting  to  and  playing  and  amusing  them- 
selves, both  day  and  night,  on  the  lot,  and  around  and  near  the 
timber  after  it  was  placed  there,  all  of  which  was  well  known  to 
appellees  before  and  at  the  time.  And  after  it  was  so  placed,  a  per- 
son residing  near  the  lot  gave  notice  to  them  of  the  dangerous  char- 
acter  of  the  lumber  pile,  and  requested  them  to  make  it  safe,  which 
with  ordinary  diligence  they  could  have  done;  but  they  failed  and 
refused  to  do  so,  and  permitted  it  to  remain  in  the  same  condition 
until  May  12,  1881,  when  without  the  fault  of  appellant  or  power 
to  prevent  it,  or  fault  on  the  part  of  deceased,  one  of  the  heavy 
timbers  fell  upon  his  head  and  body,  and  crushed  his  brains  out, 
instantly  destroying  his  life. 

To  maintain  an  action  under  the  section  quoted,  it  is  neoes- 
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saiy  to  allege  that  the  loss  or  destruction  of  life  was  caused  by 
the  willful  neglect  of  the  party  sued.  But  we  do  not  agree  with 
counsel  for  appellee,  that  because  the  term  ''  gross/'  which  signifies 
a  less  degree  of  negligence,  is  unnecessarily  coupled  throughout  the 
petition  and  amended  petition  with  '^  willful,"  which  signifies  the 
degree  contemplated  in  the  section,  the  force  of  meaning  of  the  lat- 
ter is  qualified  or  rendered  doubtful. 

It  does  not  appear  whether  Labrot  &  Graham  were  in  the  lawful 
possession  of  the  lot  or  not,  but  as  it  may  from  the  statements  in 
the  pleadings  be  fairly  inferred,  we  will  consider  this  case  as  if  they 
were. 

As  a  general  rule  the  owner  of  land  may  retain  to  himself  the 
sole  and  exclusiye  use  and  occupation  of  it,  but  as  property  in 
lands  depends  upon  municipal  law  for  its  recognition  and  pro- 
tection, the  indiyidual  use  and  enjoyment  of  it  are  subject  to  condi- 
tions and  restraints  imposed  for  the  public  good,  and  from  a  reason- 
able and  humane  regard  for  the  welfare  and  rights  of  others. 
Hence,  according  to  the  maxim,  sic  utfire  tuo  ut  alicnum  non  Icedas, 
a  party  may  be  made  liable  for  the  negligent  use  of  his  property, 
whereby  the  person  or  property  of  another  has  been  injured. 

It  is  held  that  a  party  is  guilty  of  negligence  in  leaving  any  thing 
in  a  place  when  he  knows  it  to  be  extremely  probable  that  some 
other  person  will  unjustifiably  set  it  in  motion  to  the  injury  of  a 
third  person.  1  Add.  Torts,  511.  And  said  a  learned  judge  *^  It 
appears  to  us  that  a  man  who  leaves  in  a  public  place  along  which 
persons,  and  amongst  them  children,  have  to  pass,  a  dangerous 
machine  which  may  be  fatal  to  any  one  who  touches  it,  without 
any  precaution  against  mischief,  is  not  only  guilty  of  negligence, 
but  of  negligence  of  a  very  reprehensible  character,  and  not  the  less 
80  because  the  imprudent  and  unauthorized  act  of  another  may  be 
necessary  to  realize  the  mischief  to  which  the  unlawful  act  or  neg- 
ligence of  the  defendant  has  given  occasion."    39  B.  Din.  339. 

Counsel  for  appellees  refers  us  to  the  following  rule  laid  down  in 
the  case  of  Margraves  v.  Deacon,  25  Mich.  1:  *'The  owner  of  pri- 
vate grounds  is  under  no  obligation  to  keep  them  in  a  safe  condi- 
tion for  the  benefit  of  trespassers,  idlers,  bare  licensees  or  others 
who  may  come  upon  them,  not  by  invitation,  express  or  implied, 
bat  for  pleasure  or  to  gratify  their  curiosity,  however  innocent  or 
laudable  their  purpose  may  be. 

If  this  rule  is  to  be  interpreted  so  as  to  relieve  the  owner  of  pri- 
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▼ate  grounds  from  all  or  even  reasonable  care  for  the  safety  of  those 
who,  without  his  invitation,  may  come  upon  them,  it  is  not  a  reason- 
able or  humane  rule,  for  the  owner  has  no  right  to  wantonly  injure 
even  an  actual  trespasser.  It  however  has  no  application  to  this 
case,  for  the  lot  upon  which  the  lumber  pile  was  placed  had  been 
for  many  years,  by  license  of  the  owner,  used  as  a  passway  by  the 
public  and  a  play-ground  by  children,  and  even  if  appellees  were 
lawfully  m  posscsnion  of  the  entire  lot,  still  the  transfer  of  that 
possession  by  the  owner  to  him  did  not  necessarily  openite  as  a  re- 
vocation of  the  license,  or  make  those  going  on  it,  without  notice 
of  such  revocation,  even  technical  ti*espassers,  especially  as  the  lot 
continued  uninclosed. 

But  the  rights  and  duties  of  appellees  in  this  case  are  to  bo  con- 
sidered and  determined  in  their  relation  to  an  infant,  who  though 
his  exact  age  is  not  given,  is  stated  m  the  pleadings  to  have  had,  by 
reason  of  his  tender  years,  no  knowledge  of  the  ini])ending  danger 
from  the  timber  pile,  or  power  to  prevent  the  destruction  thereby 
of  his  life. 

It  is  a  reasonable  and  necessary  rule  that  a  higher  degree  of  care 
should  be  exercised  toward  a  child  incapable  of  using  discretion 
commensurate  with  the  i)erils  of  his  situation  than  one  of  mature 
age  and  capacity  ,  hence  conduct  which  toward  the  general  public 
might  be  up  to  the  standard  of  due  care  may  be  gross  or  willful 
negligence  when  considered  in  reference  to  children  of  tender  age 
and  immature  experience. 

While  therefore  the  owner  of  laud  is  not  bound  to  provide  against 
remote  and  improbable  injuries  to  children  trespassing  thercon» 
there  is  a  class  of  cases  which  hold  owners  liable  for  injuries  to 
children,  although  ti'espassing  at  the  time,  when  from  the  ])eculiar 
nature  and  oi)en  and  exi)osed  position  of  the  dangerous  defect  or 
agent,  the  owner  should  reasonably  an ticipa*c  such  an  injury  to  flow 
therefrom  as  actually  happened.  In  such  case  the  question  of  neg- 
gence  is  for  the  jury.  1  Thomp.  Keg.,  304-5,  and  numerous 
authorities  cited 

*'  It  would  be  a  barbarous  rule  of  law  that  would  make  the  owner 
of  land  liable  for  setting  a  trap  thereon,  bated  with  stinking  meat, 
so  that  his  neigbor's  dog.  attracted  by  his  natural  instinct,  might 
run  into  it  and  be  killed,  and  which  would  exempt  him  from 
liability  for  the  consequences  of  leaving  exposed  and  unguarded  on 
his  land  a  dangerous  machine,  so  that  his  neighbor*s  child,  attracted 
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to  it  and  tempted  to  intermeddle  by  instincts  equally  as  strong, 
might  thereby  be  killed  or  maimed  for  life.  Such  is  not  the  law." 
9  East,  277. 

The  proprietor  of  a  paper  mill  propelled  by  steam,  in  a  sparsely 
settled  portion  of  a  city,  left  two  cog-wheels  geared  together  outside 
the  wall,  twenty  inches  from  the  ground  and  twenty  feet  from  the 
street,  exposed,  unprotected  and  constantly  in  motion.  A  boy  three 
years  of  age,  playing  near  this  gearing,  was  caught  in  it  and  his  leg 
taken  off.  In  that  case  suit  was  brought  after  the  party  injured 
arrived  at  full  age,  and  the  jury  found  for  the  defendant ;  but  the 
Supreme  Court  reversed  the  judgment  on  the  ground  that  the  yer- 
dict  was  against  the  evidence.     1  Head,  GIO. 

The  owner  of  a  coal  yard  had  an  elevator  worked  by  steam  close 
to  the  sidewalk.  During  an  intermission  of  work  the  sliding  door, 
by  which  it  was  commonly  shut  off  from  the  street,  was  left  open 
and  unguarded,  in  consequence  of  which  a  child  got  under  it  and 
was  crushed  by  the  descending  car.  The  question  in  that  case  was 
held  to  be  for  the  jury.  MuUaney  v.  Spetice,  15  Abb.  Pr.  N.  S. 
319. 

In  the  case  of  Rnxhoad  Co.  v.  Stoui^  17  Wall.  65?,  it  was 
held  that  the  care  and  caution  required  of  a  child  is,  acconling  to 
its  maturity  and  capacity,  only  to  be  determined  in  each  case  by  the 
circumstances  of  that  case,  and  that  a  railroad  company  might  be 
held  liable  on  the  ground  of  negligence  for  a  personal  injury  to  a 
child  of  tender  years  m  a  town  or  city,  caused  by  a  turn  table,  built 
by  the  company  on  its  uninclosed  land.  left  unguarded  and  unlocked, 
in  a  situation  which  rendered  it  likely  to  cause  injury  to  children. 
To  the  same  effect  are  tHe  cases  of  Keffee  v.  MUioauke  li.  Co.,  21 
Min.  207  ;  8.  c,  18  Am.  Rep.  393 ;  KuOiis  v.  SI.  Louis  It.  Co.,  Go 
Mo.  592 ;  and  Wliirley  v.  WhUman,  1  Head,  610. 

The  case  of  LoniMViUe  di  Portland  Canal  Co.  \.  Murplit/,  9 
Bush,  5*^2,  is  not  inconsisent  with  the  general  doctrine  now  m:ide 
applicable  to  this  case.  There  a  small  child,  attempting  to  follow  her 
sister,  only  two  yeari  older  than  herself,  who  had  been  sent  to  a  grocery 
store  on  the  o])posite  side  of  the  canal  from  where  they  lived,  fell 
through  the  iron  railing  of  the  bridge  and  was  drowned.  The  bridge 
was  safe  and  sound  for  all  ordinary  purposes  of  travel,  and  was 
onginally  built  as  a  matter  of  private  convenience  to  the  comjiany. 
It  was  not  a  proper  or  usual  place  of  resort  for  children,  because  it 
was  more  or  less  dangerous  to  them,  whether  sound  or  not;  nor  did 
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the  defect  in  the  raiUng  render  it  unsafe  for  persons  to  pass  over  it. 
This  court  therefore  held  that ''  good  faith  did  not  require  it  should 
be  kept  in  such  condition  as  to  make  it  a  place  of  safety  for  children, 
and  when  made  to  answer  all  the  purposes  of  travel,  nothing  more 
should  be  demanded  of  the  company." 

In  this  case  the  lumber  pile  was  within  forty  feet  of  u  public 
street,  across  a  passway  the  public  had  been  accustomed  to  use,  and 
upon  an  open,  unfenced  lot  that  children  had  for  years  been  in  the 
habit  of  resorting  to  by  license  of  the  owner,  and  without  objection 
or  warning  by  appellees,  and  to  which  they  could,  before  the  tim- 
ber was  placed  there,  resort  with  safety.  It  was  therefore  the  duty 
of  appellees  in  placing  their  timber  upon  the  lot,  to  do  it  in  such 
manner  as  to  make  it  reasonably  safe  and  secure  against  injury  to 
children  coming  there;  and  as  according  to  the  statement  in  the 
pleadings,  they  failed  to  do  so,  and  the  lumber  was  piled  by  appel- 
lee, Shaefer,  as  the  agent  and  in  the  scope  of  his  autliority  from 
appellees,  Labrot  &  Oraham,  we  think  9k  prima  fade  case  was  pre- 
sented, and  the  court  erred  in  sustaining  the  demurrer. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
farther  proceedings  consistent  with  this  opinion. 

Reversed  and  remanded. 
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A  wife  deTised  a  ftom  to  her  husband  for  his  life,  with  remainder  in  fee  to  her 
nephew.  The  wUl  was  admitted  to  probate,  but  was  not  executed  in  eom- 
plianoe  with  the  statutory  requirements.  The  husband  entered  into  possession 
uider  claim  of  title,  and  continued  in  possession  for  thirteen  years,  and  then 
Joined  the  nephew  in  a  sale  of  the  farm,  and  the  purchaser  entered  and  held 
pnescsHJon  for  fourteen  years.  Then  in  ejectment  by  the  heirs-at-law  of  the 
testatrix  against  the  purchaser,  hdd,  that  the  husband*8  possession  was  ad- 
Terse  and  exclusive,  and  the  purehasei's  possession  was  tacked  thereto,  and 
hath  constituted  an  effectual  adverse  possession 


E 


J  BCTMENT.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 


D,  Hopper  Etnory  and  Wm.  A.  Hammondj  for  appellants. 

JameB  A.  Pmrce,  for  appellee. 

ROBiirsoK,  J.  This  is  an  action  of  ejectment,  brought  by  the 
qipellants,  as  heirs-at-law  of  Oatharine  H.  Wroth,  to  recover  an 
imdiTided  half  interest  in  a  tract  of  land,  of  which  she  died  seised. 
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'Hie  facts  are  these:  Mrs.  Wroth  died  in  December,  1854,  leaving 
H  i>aper  purporting  to  be  a  will,  by  which  she  derised  the  farm  in 
controversy  to  her  husband.  Peregrine  Wroth,  for  life,  with  re- 
mainder in  fee  to  her  nephew,  George  A.  Hanson. 

The  will  was  not  executed  in  due  form  to  pass  real  estate,  as  re- 
quired by  the  act  of  1842,  chapter  293,  then  in  force,  because  the 
consent  of  her  husband,  ni  writing,  was  not  annexed  thereto, 
and  also  because  it  was  not  executed  sixty  days  before  her 
death.  It  was  admitted  however  to  probate  by  the  Orphans' 
Court  of  Kent  county,  and  under  it  her  husband  on  the  Ist 
of  January,  1855,  entered  into  possession  of  the  property,  claiming 
title  as  tenant  for  life,  and  so  continued  in  possession  until  the  5th 
of  February,  1868,  when  he  united  with  the  remainderman,  George 
A.  Hanson,  m  a  sale  and  conveyance  of  the  same  to  the  appellee, 
and  who  thereupon  entered  upon  said  property  and  has  continued 
in  possession  up  to  the  institution  of  this  suit. 

Mrs.  Wroth  never  had  any  children,  and  the  appellants,  as  heirs- 
at-law,  are  entitled  to  recover,  unless  their  right  is  tmrred  by  the 
adverse  possession  of  the  appellee  and  of  those  under  whom  he 
claims. 

A  gi*eat  deal  has  been  said  as  to  what  constitutes  adverse  posses- 
sion, and  it  would  be  a  wearisome  task  to  examine  at  length  the 
many  cases  in  which  this  question  has  been  considered.  Prior  to 
the  statute  of  3  and  4  Will.  IV.,  chap.  27,  it  was  an  ever-recurring 
and  troublesome  question  in  England,  but  by  that  statute,  passed 
in  1833,  the  doctrine  of  adverse  possession  was  virtually  abolished, 
and  by  it  possession  of  any  kind  for  twenty  years  was  made  a  bar, 
unless  there  was  either  a  payment  of  rent  or  an  acknowledgment 
of  some  kind  by  the  party  in  possession.  The  effect  of  the  statute, 
says  Lord  Denuan,  in  CuUey  v.  Doe,  3  Per.  and  Dav.  539,  is  to 
put  an  end  to  all  questions  and  discussions  whether  the  possession 
of  lands  be  adverse  or  not;  and  if  one  party  has  been  in  possession  for 
twenty  years,  whether  adversely  or  not,  the  claimant  whose  original 
right  of  entry  occurred  above  twenty  years  before  bringing  the 
ejectment  is  barred.  Nepean  v.  Doe^  2  M.  4  W.  911;  Dm  v.  Jaun- 
cetfy  8  0.  &  P.  99. 

This  statute  is  not  however  in  force  in  this  State,  and  the  quea- 
tion  of  possession  in  this  case  is  one  to  be  determined  by  Stat.  21, 
Jas.  I,  chap.  16,  which  provides  that  no  one  shall  make  an  entry 
into  any  land  but  within  twenty  years  after  his  right  shall  accrue. 
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Noir  when  the  qnestion  arose  whether  one  was  barred  by  twenty 
years'  possession^  it  was  determined  by  considering  whether  he  had 
been  out  of  possession  under  such  circumstances  as  had  reduced  his 
interest  to  a  right  of  entry;  for  if  he  had,  then  as  that  right  of 
entry  would  be  barred  by  the  statute  at  the  end  of  twenty  years,  the 
possession  during  the  intermediate  time  was  adverse  to  him.  And 
in  order  to  determine  whether  he  had  been  out  of  possession  under 
such  circumstances  as  reduced  his  estate  to  a  right  of  entry,  it  was 
necessary  to  inquire  in  what  manner  the  person  who  had  been  in 
possession  during  the  time  held.  If  he  held  in  a  character  incon- 
sistent with  and  hostile  to  the  title  of  the  claimant  to  the  freehold, 
the  possession  was  adverse.  2  Smith  Liead.  Gas.  531;  Neptan  v. 
i)w,  2  M.  A  W.  910;  Talyor  \.' Horde,  1  Burr.  CO. 

•'Twenty  years' adverse  jwasession,"  says  Lord  Mansfield,  in 
Taylor  \,  Hordes  '' is  a  positive  title  to  the  defendant;  it  is  not  a 
bar  to  the  action  or  remedy  of  the  plaintiff  only,  but  takes  away 
his  right  of  possession." 

The  question  then  of  adversary  possession  in  this  case  resolves 
itself  into  this,  was  the  possession  of  Doctor  Wroth,  under  whom 
the  appellee  claims,  inconsistent  with  and  hostile  to  the  title 
of  the  appellants  as  heirs-at-law?  And  in  regard  to  this  ques- 
tion there  ought  not,  it  seems  to  us,  to  be  any  doubt  Dunng  the 
life-time  of  his  wife  he  received,  it  is  admitted,  the  rents  and  profits 
of  the  farm  in  controversy.  To  these  he  was  entitled  by  virtue  of 
his  marital  rights.  Upon  her  death,  this  right  ceased.  He  was  not 
tenant  by  the  curtesy,  because  his  wife  never  had  any  children. 
He  was  not  a  tenant  by  sufferance,  because  an  estate  at  sufferance 
is  where  one  comes  into  possession  by  lawful  title,  but  keei)s  it 
afterward  without  any  title  at  all.  Or,  as  Lord  Coke  says,  ^*  one 
who  originally  comes  in  by  right  but  continues  by  wrong."  It  is  a 
tenancy  founded  originally  on  contract  and  agreement,  as  a  lessee 
for  years,  who  continues  in  possession  after  the  expiration  of  his 
term,  and  without  a  renewal  of  the  lease,  or  a  tenant  at  will,  who 
holds  over  after  the  death  or  alienation  of  the  lessor,  or  a  tenant 
/per  a^Ure  vie,  who  remains  in  possession  after  the  death  of  the  ces- 
iui  que  vie.     Coke  on  Little.  57b. 

AJfter  the  death  of  his  wife  Doctor  Wroth  took  i)ossession,  claim- 
ing a  life  estate  under  her  will.  His  claim  of  title  was  inconsistent 
with  and  hostile  to  the  title  of  the  appellants  as  heirs-at-law.  The 
property  was  a  farm,  under  inclosure  and  under  cultivation;  his 
Vol.  L  —  20 
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poB8688ion  was  actual,  yisible^  and  according  to  all  the  authorities, 
adverse  to  the  title  of  the  lawful  owner. 

But  then  it  is  argued,  to  constitute  adverse  possession,  one  most 
claim  the  entire  estate  or  claim  to  the  exclusion  of  all  other  rights. 
In  one  sense  this  is  true.  Possession  will  not  be  adverse  if  it  be 
held  under  or  subservient  to  a  higher  title,  nor  if  it  be  consistent 
with  the  interest  or  estate  of  the  claimant,  for  instance,  where  the 
possession  of  one  is  the  possession  of  the  other,  or  where  the  estatcf 
of  one  in  possession  and  that  of  the  claimant  form  different  parts 
of  one  and  the  same  estate.  The  mere  entry  and  possession  of  one 
tenant  in  common,  or  joint  tenant,  or  coparcener,  will  not  be  ad- 
verse to  the  co-tenant,because  the  possession  of  one  is  the  possession 
the  other.  To  constitute  adverse  possession  in  such  cases,  there  must 
be  an  ouster,  an  entry  and  possession,  hostile  to  the  title  of  the  co- 
tenant.  Nor  will  the  possession  of  a  tenant  for  years  or  tenant  for 
life,  be  adverse  to  the  reversioner  or  heir  in  remainder. 

The  decisions  in  Smith  v.  Burtis,  9  Johns.  180;  Howard  y.  How- 
ard, 17  Barb.  667;  Doe  v.  PelMt,  5  Bam.  &  Aid.  223;  Dean  v. 
Brown,  23  Md.  16;  Bedell  v.  Shaw,  59  N.  Y.  40,  were  decided  upon 
these  well-settled  principles. 

In  this  case  however  Doctor  Wroth  entered  into  possession  claim- 
ing a  life  estate  under  the  will,  the  remainder  being  devised  to  an- 
other person.  The  estate  claimed  by  him  was  a  freehold,  and  as 
there  could  only  be  one  possession  or  seisin  of  the  same  estate  at 
the  same  time,  his  possession  inured  to  the  benefit  of  the  remainder- 
man. His  possession  was  in  law  the  possession  of  the  remainder- 
man, and  as  such  it  represented  the  entire  estate,  his  own  estate  for 
life,  and  the  estate  of  George  A.  Hanson  in  remainder.  And  his 
claim  of  title  and  possession  being  hostile  to  the  title  of  the  appel- 
lants as  heirs-at-Iaw,  his  possession  was  as  against  them  adverse 
and  exclusive.  The  will  was  it  is  true,  invalid,  but  Doctor  Wroth 
having  entered  into  possession  claiming  title  under  it,  he  would  be 
estopped  from  denying  the  title  of  the  Remainderman  claiming 
under  the  same  instrument.  This  was  decided  in  Board  v.  Boards 
L.  R.,  9  Q.  B.  48;  s.  c,  7  Eng.  R.  111.  In  that  case  a  tenant  by 
the  curtesy  undertook  to  devise  the  curtesy  estate  to  his  daughter 
for  life,  with  remainder  to  his  grandson.  Upon  the  death  of  the 
testator  the  daughter  entered  into  possession,  and  having  been  in 
possession  for  twenty  years,  sold  and  conveyed  the  property  in  fee 
to  the  defendant.     In  the  meantime  the  grandson  sold  his  rever- 
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sionaiy  right  to  the  plaintiff^  and  upon  the  death  of  the  daughter, 
he  brought  an  action  of  ejectment,  and  it  was  held  that  the  daughter 
haying  entered  under  the  will,  the  defendant  claiming  under  her 
was  estopped  as  against  all  those  in  remainder,  from  disputing  the 
Talidity  of  the  will,  and  that  the  plaintiff  was  entitled  to  recovery. 

Mbllor,  J.,  said,  **  The  only  person  who  could  dispute  the  pos- 
session of  Rebecca,  under  the  will,  was  the  heir-at-law.  He  never 
disputed  the  possession,  and  his  title  to  the  estate  is  barred  by  the 
operation  of  the  statute  of  limitations.  A  person  cannot  say  that 
a  wiU  18  valid  to  enable  him  to  take  a  benefit  under  it,  but  invalid 
so  far  as  regards  the  interests  of  those  in  remainder,  who  claim 
under  the  same  will." 

This  case  was  decided,  it  is  true,  after  the  passage  of  the  Stat, 
3  and  4  Will.  IV.,  but  the  claim  of  title  and  possession  by  the 
daughter,  being  hostile  and  inconsistent  with  the  title  of  the  heir- 
at-law,  her  possession  was  adverse  under  the  Stat.  21  Jas.  I ,  as 
against  the  lawful  title.  And  being  adverse,  the  heir-at-law  must 
bnug  his  action  within  twenty  years,  or  his  title  will  be  barred  by 
the  statute  of  limitations.  It  is  better,  says  the  law,  that  the 
n^ligent  owner  who  has  omitted  to  assert  his  right  within  the  time 
prescribed  by  the  statute,  should  lose  his  rights  than  one  should 
be  disturbed  in  his  possession,  and  harassed  by  stale  demands  after 
the  proof  on  which  his  title  rests  may  have  been  lost  or  destroyed. 
But  whatever  may  be  the  reasons  or  the  policy  of  the  law,  twenty 
years'  adverse  possession  is  a  bar  to  the  title,  without  regard  to  the 
original  right  of  the  parties. 

The  possession  being  adverse  and  exclusive  in  this  case,  the  only 
remaining  question  is,  whether  it  has  been  continuous  for  twenty 
years?  And  this  depends  upon  whether  the  possession  of  Doctor 
Wroth  can  be  united,  or  in  other  yrordi  tacked  to  the  possession  of 
the  appellee. 

Now  the  possession  of  several  distinct  occupants  of  laud  between 
whom  no  privity  exists  cannot,  it  is  true,  be  united  to  make  up  the 
statutory  period,  for  the  reason  if  one  quits  or  abandons  the  posses- 
sion, the  owner  will  be  deemed  to  be  m  the  constructive  possession 
of  the  property  by  reason  of  his  title.  The  separate  successive  dis- 
seisins in  such  cases  do  not  aid  each  other,  and  theirseveral  posses- 
sions cannot  therefore  be  tacked,  so  as  to  make  a  continuity  of  pos- 
session. 

But  we  take  it  to  be  well  settled  that  where  there  is  a  privity  of 
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estate  between  the  successive  parties  in  possession  then  the  posses- 
sion of  such  parties  may  be  united  so  as  to  make  the  twenty  years 
required  by  the  statute.  And  it  is  equally  well  settled  that  such 
privity  may  be  created  by  a  sale  and  conveyance  and  possession 
under  it,  as  well  as  by  descent.  As  was  said  by  Tilghmax,  C.  J., 
in  Overfielfl  v.  CJiriitiie,  7  S.  &  B.  1 77,  **  One  who  enters  u])on  the 
land  of  another  and  continues  to  reside  on  it  acquires  something 
which  he  may  transfer  by  deed  as  well  as  by  descent,  and  if  the 
possession  of  such  person,  and  others  claiming  under  him,  added 
together,  amounts  to  the  time  limited  by  the  act  of  limitations, 
and  was  adverse  to  him  who  had  the  legal  title,  the  act  is  a  bar  to 
a  recovery."  Angell  Lim.  414,  420;  Wood  Lim.  §  271;  Tyler 
Eject.  910. 

In  this  case  there  was  an  adverse  and  exclusive  possession  of  the 
farm  in  question  by  Doctor  Wroth  for  thirteen  years.  He  then 
united  with  Oeorge  A.  Hanson,  the  remainder-man,  in  a  sale  and 
conveyance  to  tlie  api^ellee,  who  immediately  entered  and  has  con- 
tinued in  possession  up  to  the  present  time;  the  possession  of  the 
appellee  thus  added  or  tacked  to  the  possession  of  Doctor  Wroth, 
makes  a  continuous  adverse  possession  of  twenty-seven  years.  The 
possession  under  such  circumstances  is  by  the  statute  of  limitations 
a  flat  bar  to  the  right  of  the  appellants  as  heirs-at-law.  The  judg- 
ment below  must  therefore  be  affirmed. 

JudgmmU  affimud. 


Henson  v.  State. 

<8SMd.  231). 
Criminal  law  —  bawdy  Iiotue  —  evidence  of  reputation. 

To  prove  the  charge  of  keeping  a  bawdy  house  evidence  of  the  general  reputa- 
tion of  the  house  is  inadmissible.    {See  noU^  p.  209.) 


C 


ONVICTION  of  keeping  a  bawdy-house.     The  opinion  states 
the  case. 


L,  Hochheimery  for  appellant. 
Edgar  H.  Oansy  for  appellee. 
Miller,  J.     The  indictmcnr  against  the  apiiellant  contains  two 
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ooanU.  The  firat,  witli  the  usual  appropriate  avermens  in  such 
ca838,  charges  tlmt  on  the  1st  of  April,  1883,  and  on  clivers  other 
daji  hetwecu  that  day  and  the  taking  of  this  inquisition,  he  kept 
and  maintained  a  ''certain  common  bawdy-house/'  and  the  second 
char^js  hi  n  in  the  same  manner  with  having  kept  during  the  same 
perij.1  ''  a  certain  common,  ill-governed  and  disorderly  house."  At 
the  trial,  niwn  the  plea  of  not  guilty,  the  State,  to  maintain  the 
iisae  on  its  part,  proved  and  gave  in  evidence  that  the  character  of 
tlie  house  speciOed  in  the  inuictment,  in  the  community  in  which 
it  was  situated,  was  that  of  a  common  bawdy-house  or  house  of  ill- 
fame,  during  the  time  mentioned  in  the  indictment.  The  traverser 
objected  to  the  admission  of  this  testimony,  but  the  court  overruled 
the  objection  and  allowed  the  evidence  to  go  to  the  jury.  To  this 
ruling  the  traverser,  by  his  counsel,  objected,  and  the  jury  having 
leniiered  a  verdict  of  guilty,  he  has  ap]>ealed. 

I'he  question  is  thus  distinctly  and  sharply  presented  whether 
under  the  first  count  in  this  indictment  evidence  that  the  character 
of  the  house  in  the  community  in  which  it  was  situated  was  that  of 
a  common  bady-house  or  house  of  ill-fame,  is  admissible  as  tending 
to  prove  that  the  traverser  was  guilty  of  the  crime  which  tliat 
count  charges  him  uith  Y  Counsel  on  both  sides  have  with  com- 
mendable diligence  collected  in  their  briefs  all  the  authorities  bear- 
ing  upon  the  subject,  and  they  certainly  present  much  conflict  and 
diversity  of  judicial  o|»inion  and  decision.  They  consist  altogether 
of  cases  decided  by  the  courts  in  this  country  and  of  the  conclusions 
drawn  therefrom  by  our  own  American  text  writers.  Ko  English 
decision  is  referred  to  and  we  ai*e  not  aware  that  the  question  has 
ever  been  decided  by  an  English  court ;  and  in  considering  the 
question  as  it  arises  in  this  State  and  in  this  ettse  it  must  be 
ivmembered  that  the  indictment  is  for  a  common  law  offense,  there 
being  no  statute  in  Maryland,  as  there  is  in  many  of  the  States, 
U|K>u  the  subject  of  bawdy-houses.  At  common  law  a  ''bawdy- 
house/'  or  a  **  house  of  ill-fame,'*  in  the  popular  sense  of  the  terms, 
U  a  species  of  disorderly  house  and  is  indiciable  as  a  nuisance.  3 
GreenL  Kv .  g  184  ;  2  Whart.  Cr.  I^w.  §  'Z'^\*2.  Hence  this  indictment 
charges  that  the  acts  and  conduct  s|)ecified  and  set  out  therein,  are 
*'  to  the  great  damage  and  common  nuisance  of  all  the  liege  inhabi- 
tants of  said  State  there  inhabiting,  residing  and  passing."  The 
offense  does  not  consist  in  keejiing  a  house  reputed  to  be  a  brothel 
or  biiwdy-liouse,  but  in  keeping  one  that  is  actually  such. 
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In  the  States  which  have  statutes  upon  the  subject^  the  decisions 
turn,  in  a  great  measure^  upon  the  construction  and  particular  lan- 
guage of  these  statutes,  and  of  course  to  that,  extent,  can  have  little 
or  no  application  to  the  question  as  it  is  presented  in  this  casa  In 
others  a  distinction  is  drawn  between  the  terms  '^ bawdy-house'^ 
and  '*  house  of  ill-fame/'  and  they  hold  that  where  the  latter  terms 
arc  employed  they  are  to  he  taken  in  their  strict  etymological  sense, 
and  that  they  put  directly  in  issue  the  fame  or  reputation  of  the 
house  itself,  and  hence  that  it  is  both  permissible  and  necessary  to 
prove  that  reputation  in  the  only  way  in  which  it  can  be  proved. 
Others  again  ignore  this  distinction  and  hold  the  terms  to  be 
synonymous. 

In  speaking  of  all  these  authorities  Mr.  Bishop,  after  stating  the 
proposition  in  which  they  all  agree  (and  to  which  we  assent),  that 
it  is  competent  in  all  such  cases  to  prove  by  general  reputation  the 
character  for  lewdness  of  the  inmates  of  the  house  and  of  those 
who  frequent  and  visit  it,  though  such  evidence  pertains  in  a  cer- 
tain sense  to  hearsay,  says:  ''Some  carry  this  doctrine  a  step  fur- 
ther and  accept  the  reputation  of  the  house  for  bawdy,  as  compe- 
tent evidence  prima  facie  that  it  is  a  bawdy-house.  Others,  and 
probably  the  majority,  reject  the  evidence  in  accordance  with  the 
humane  principle  that  a  man  shall  not  be  condemned  for  what  his 
neighbors  say  of  him."  2  Bish.  Grim.  Pr.,  §§  112,  113.  And  in 
our  opinion  a  majority  of  the  best  considered  decisions  so  hold,  and 
upon  correct  principles,  that  such  evidence  is  inadmissible  in  cases 
like  this  at  common  law.  Thus  in  Cadwell  v.  States  17  Conn.  467, 
Storks,  J.,  speaking  for  the  court,  in  an  extremely  well  reasoned 
opinion,  after  holding  that  upon  the  proper  construction  of  the 
Connecticut  statute  under  which  the  prosecution  was  had,  it  was 
necessary  for  the  prosecutor  to  prove  in  the  first  place  the  general 
reputation  of  the  house,  and  in  the  next  its  actual  character  as  a 
brothel,  and  that  such  reputation  of  the  house  could  be  proved  like 
any  other  fact  by  the  testimony  of  witnesses  having  knowledge  of 
its  existence,  and  in  the  same  manner  as  the  reputation  of  a  person 
for  truth  or  any  other  quality  is  proved,  distinctly  says:  "  Testi- 
mony as  to  the  reputation  of  the  house  would  clearly  be  inadmissi- 
ble for  the  purpose  of  proving  that  it  was  in  truth  a  brothel,  and 
such  testimony,  if  offered  for  that  purpose,  would  be  obnoxious  to 
the  objection  that  it  is  mere  hearsay."  So  in  the  more  recent  case 
of  State  V.  Boardman,  64  Me.  523,  where  the  statute  among  other 
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things  declared  that  **  all  places  ased  as  houses  of  ill- fame,  resorted 
to  for  the  purpose  of  lewdness  or  gambling  are  common  nuisances,'* 
and  therefore,  in  this  respect,  merely  re-enacted  the  common  law, 
a  party  was  indicted  for  keeping  a  house  of  ill-fame,  and  the  ques- 
tion was  distinctly  presented  whether  evidence  of  the  reputation  of 
the  house  as  being  a  bawdy-house  was  admissible.  The  court,  after 
holding  that  the  offense  charged  was  that  of  a  common  nuisance, 
that  the  terms  ''house  of  ill-fame"  and  "bawdy-house"  are  syn- 
onymous,  and  that  the  gist  of  the  offense  consists  in  the  use  and 
not  in  the  reputation  of  the  house,  decided  that  the  testimony  was 
inadmissible  because  it  was  mere  hearsay  eyidence,  and  that  on  trial 
of  an  indictment  for  a  nuisance  it  is  not  admissible  to  show  that 
the  general  reputation  of  the  subject  of  the  nuisance  was  that  of  a 
nuisance.  The  judgment  in  that  case  was  reversed  because  of  the 
error  in  admitting  such  evidence,  and  all  the  judges  concurred  in 
the  curt  remark  or  note  of  Judge  Peters  that  ''the  house 
must  be  proved  to  be  a  house  of  ill-fame  by  facts  and  not  by  fama" 
And  in  the  still  more  recent  case  of  Toney  v.  StatSy  60  Ala.  97,  it 
was  held  that  under  an  indictment  for  keeping  a  bawdy-house,  evi- 
dence of  the  general  reputation  of  the  inmates  of  the  house,  but 
not  of  the  house  itself,  is  admissible  for  the  prosecution.  A  similar 
ruling  was  also  made  in  State  v.  Lyotiy  39  Iowa,  379,  where  the 
indictment  waa  for  "  leasing  a  house  for  the  purpose  of  prostitution 
and  lewdness."  In  the  District  of  Columbia,  where  the  common 
law  on  the  subject  prevailed,  two  cases  arose  directly  involving  the 
admissibility  of  such  evidence.  The  first  was  that  of  the  United 
Siaies  V.  Gray,  2  Cranch  C.  C.  675  (decided  in  1826),  where  the  testi- 
mony was  admitted  (the  Chief  Judge  Cranch  doubting),  but  this 
decision  was  overruled  by  the  second  and  subsequent  case  of  United 
States  V.  Jourdine,  4  Cranch  C.  C.  338,  decided  in  1833,  in  which 
Thbustoit,  J.,  is  reported  to  have  changed  his  opinion  since  the 
case  of  United  States  v.  Oray,  and  a  majority  of  the  court  held  the 
eyidence  inadmissible,  thus  settling  the  law  for  that  court  upon 
this  question,  for  the  only  point  decided  in  United  States  v.  Stevens* 
4  Cranch  C.  C.  341  (which  has  some  times  been  referred  to  as  sustain- 
ing the  admissibility  of  such  evidence),  was  that  the  general  reputa- 
tion of  persons  who  frequented  the  house  was  admissible.  Where  the 
charge  is  simply  that  of  keeping  "  a  common  disorderly  house " 
tiie  authorities,  almost  without  exception,  exclude  this  species  of 
evidenoe,  and  hold  that  the  nuisance  must  be  shown  as  an  existing 
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fact,  and  not  by  evidence  of  reputation.  State  y.  FoUy^  45  N.  H. 
466;  People  v.  Mauch,  24  IIow.  Pr.  276;  Cotn.  y.  Stewart,  1  Serg. 
&  Rawle,  342. 

These  decisions  all  rest^  as  it  appears  to  us,  upon  the  elementary 
rule  of  evidence  which  excludes  hearsay  testimony.     The  common 
law  is  studiously  careful  to  exclude  such  testimony,  and  does  not 
allow  its  introduction  in  order  to  convict  parties  on  trial  for  com- 
mon law  offenses.    We  take  it  to  be  clear  that  a  man's  general  bad 
chanicter  or  reputation  cannot  be  brought  up  against  him  when  ha 
is  on  trial  for  a  specific  crime,  unless  he  first  opens  the  way  by  an 
attempt  to  prove  his  good  character.     And  we  hold  it  to  be  equally 
clear  that  the  fact  that  a  crime  has  been  committed  cannot  be 
proved  by  common  rumor  or  general  repute.     The  decisions  which 
hold  this  evidence  admissible  (whei'e  they  are  not  founded  on  the 
language  or  interpretation  of  a  statute),  seem  to  rest  its  admissi- 
bility mainly  u2X)n  the  ground  of  necessity,  or  rather  the  difficulty 
of  obtaining  direct  evidtaice,  because  the  operations  of  such  houses 
are  necessarily  shrouded  in  secrecy.    But  when  it  is  open  to  the 
prosecution  to  prove  the  general  bad  character  for  chastity  of  the 
female  inmates  of  the  house,  that  it  is  frequented   by  reputed 
strumpets,  and  that  men  are  seen  to  visit  it  at  all  hours  of  the  ni^t 
as  well  as  the  day,  we  do  not  think  there  can  be  any  yery  great  dif- 
ficulty in  obtaining  such  direct  evidence  as  will  warrant  a  jury  in 
convicting.     If  however  such  difficulty  or  necessity  does  in  fact 
exist,  a  remedy  can  be  easily  and  speedily  provided  by  legislation 
changing  the  rules  of  evidence  for  such  cases.   It  is  not  the  province 
of  the  courts  to  change  or  relax  these  rult*s  in  order  to  facilitate 
convictions  in  a  particular  class  of  offenses.     We  cannot  convert  the 
common  saying  ''what  everybody  says  must  be  true,"  into  a  legal 
maxim,  nor  can  we  justify  the  introduction  of  such  evidence  upon 
the  gi*ound  that  it  will  do  no  harm,  because  it  *'may  yery  rarely 
occur  that  a  place  acquii-es  the  general  reputation  of  being  a  bawdy- 
house  without  being  one  in  fact."    Until  the  Legislature  intervenes 
and  prescribes  differently  the  same  rules  of  eyidenoe  must  goyem 
the  trial  of  u  party  accused  of  this  offense,  which  >rovem  in  all 
other  criminal  trials,  and  which  have  so  governed  from  the  time 
trial  by  jury  under  the  common  law  was  first  instituted. 

For  these  reasons  we  hold  there  was  error  in  the  ruling  excepted 
to,  and  the  ap]>ellant  is  therefore  entitled  to  a  new  trial. 

RuUiig  rvoen^td  and  neio  iritd  awarded. 
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NoTB  BY  THS  RsFORTSR. —  See  43  Am.  Rep.  66,  527  ;  King  v.  People,  83  N. 
T.687. 

In  a  prosecation  for  keeping  a  house  of  ill -fame  the  proeecation  was  per- 
mitted, over  objection,  to  prove  by  general  rumor  that  the  defendant  was 
in  the  habit  of  sleeping  in  the  house  of  ill-fame.  The  court's  explanation  of 
the  bill  of  exceptions  shows  how  this  evidence  was  elicited.  That  the  State 
■sked  the  witnesses  if  thej  knew  where  the  defendant  slept?  If  he  slept  at 
the  house?  If  they  had  seen  him  sleeping  at  the  house?  Held,  that  such 
questions  were  competent,  but  the  answers  to  them,  if  founded  upon  common 
rumor  and  not  upon  personal  knowledge,  were  inadmissible  ,  and  the  proper 
practico  would  have  been  to  move  the  court  to  exclude  the  answers,  instead  of 
objecting  to  the  questions.  While  it  is  true  that  the  character  of  the  house 
■s  a  house  of  prostitution,  and  the  character  of  the  inmates  and  the  persons 
who  frequent  it,  may  l>e  proved  by  general  reputation,  the  fact  that  a  de> 
fendant  is  the  keeper  of  such  house  cannot  be  shown  by  such  evidence.  Atten 
V.  State,  15  Tex.  App.  220.    The  court  said  • 

"  Over  objection  of  defendant  the  court  permitted  the  witnesses  to  prove  that 
from  hearsay  and  general  reputation  (and  not  from  their  personal  knowledge) 
defendant  kept  the  disorderly  house.  This  presents  the  question,  can  the  fact 
as  to  who  Is  the  keeper  of  a  disorderly  house  be  proven  by  general  reputation  ? 
h  has  been  held  time  and  again  that  proof  by  general  reputation  that  the  house 
is  kept  for  purposes  of  prostitution  is  both  admissible  and  sufficient  to  estab- 
lish its  character  as  a  disorderly  house.  Morris  v.  l^cUe,  38  Texas,  603 : 
QgheHer  v.  8taU,  42  Texas,  496 ;  StaU  v.  SmiUi,  29  Minn.  192.  And  the 
character  of  the  occupants  and  parties  resorting  to  said  house  may  also  be 
established  by  similar  testimony.  Sylvester  v.  State,  supra.  These  are 
however  different  questions  from  the  one  here  propounded.  General  reputa- 
tion as  to  the  character  of  either  the  house  or  its  occupants  —  the  purposes  for 
which  the  house  is  kept  or  resortei  to  —  may  well  be  subjects  of  general  repu 
tation ;  "for  by  the  characters  of  such  frequenters  its  business  is  advertised 
and  the  intent  of  the  keeper  is  evinced.  *  *  *  And  though  reputation 
pertains  in  a  certain  sense  to  hearsay,  it  is  still  proper  evidence  of  character.*' 
2  Bish.  Crim.  Proc  (3d  ed.),  ^  112-116. 

Mr.  Bishop  says,  speaking  of  the  keeper  :  "Keeping  does  not  necessarily 
require  ownership,  even  such  as  is  created  by  a  tease  and  occupancy  there- 
under, but  it  is  constituted  by  such  control  over  the  house  and  its  inmates  as 
pertains  to  the  heahd  or  heads  of  a  household.  A  prostitute  merely  occupying 
a  room  is  not  a  keeper.  And  one  may  become  a  keeper  in  law  by  aiding  the 
keeper  in  fact.  Moreover,  one  who  holds  himself  out  as  keeper  is  presumed 
lobesuch.'*  2Bish.Com.  Proc.,  §118.  See  also Desty's  Amer.  Crim.  L.,  §1066. 

A  case  very  much  in  point  upon  the  question'  is  State  v.  Hand,  7  Iowa, 
411.  Chief  Justice  Wright  in  that  case  says .  "  The  offense  charged  is 
defined  by  the  law  to  consist  in  keeping  a  house  of  ill-fame,  resorted  to  for  the 
purpose  of  prostitution  or  lewdness.  The  indictment  is  against  the  keeper,  and 
Boi  against  the  house  as  a  nuisance.  To  convict,  the  house  must  be  shown  to 
be  a  house  of  ill  fame,  resorted  to  for  the  purpose  named,  and  that  defendant 
the  keeper  of  it.     Particular  acts  of  lewdness  or  prostitution  need  not  be 
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proved.  The  counsel  for  the  defendant  admit  this  maoh,  and  also  that  the 
character  of  the  hoase  maj  he  fixed  or  shown  hy  repatation  or  ramor.  The 
objection  is  that  the  defendant  cannot  be  made  liable  as  the  keeper  of  such  a 
house  by  evidence  of  '  oonunon  reputation  as  to  his  character.'  And  this  objec- 
tion we  believe  to  be  well  taken.  The  bad  character  of  the  prisoner  is  entirely 
immaterial  in  the  first  instance,  in  determining  whether  he  was  the  keeper  of 
the  house.  And  that  he  was  the  keeper  must  be  shown  in  order  to  convict. 
*  *  *  Bat  the  jury  may  conclude  that  he  was  such  keeper  by  proof  that  he 
acted  as  such,  or  so  held  himself  out  to  the  world.  Common  reputation  as  to 
his  character  howf  ver  is  quite  a  different  thing,  and  is  not  admissible  to  prove 
the  crime  here  charged."    7  Iowa,  411. 

**  If  common  reputation  as  to  his  character  is  inadmissible,  a/ortian  it  ought 
to  be  inadmissible  to  prove  the  fact  that  he  kept  the  house.  Evidence  of  rumor 
or  common  report  of  a  fact  is  not  admissible  if  better  evidence  ia  obtainable ; 
and  certainly  better  evidence  ought  to  be  obtainable  than  mere  oonmion  report 
or  general  reputation  as  to  the  fact  here  sought  to  be  proved." 

In  King  v.  State,  17  Fla.  189,  the  court  said  :  "Not  only  the  reputation  of 
the  house  so  informed  against,  but  also  the  reputation  of  those  who  visit  it, 
may  be  inquired  into.  It  would  be  difficult  to  prove  particular  instances  of  the 
offense  wliich  gives  character  to  such  a  house,  in  order  to  convict  its  keeper. 
It  is  this  very  character  acquired  by  it  as  the  resort  of  prostitutes  and  lewd 
persons  that  makes  it  criminal  in  the  eye  of  the  law.  Having  established  a 
reputation  among  the  citiaens  of  the  district,  that  reputation  may  be  proved  in 
the  same  way  as  may  the  general  character  of  an  individual  witness.  2  Bishop 
C.  P..  g  112,  etc.;  State  v.  MeOraw,  41  N.  H.  406 ;  CammanwaUh  v.  Gannstt, 
1  Allen,  7 ;  Commonwealth  v.  KimbaU,  7  Gray,  828 ;  State  v.  McDoweU.  Dud- 
ley  (S.  C),  846 ;  CadwU  v  Stale,  17  Conn.  467 ;  Staie  v.  Hand,  7  Iowa,  411. 

**  We  are  aware  that  the  courts  of  some  of  the  States  have  held  that  evidence 
of  reputation  of  the  house  as  a  house  of  ill-fame  is  not  admissible,  but  believe 
the  better  rule  to  be  that  adopted  in  Connecticut.  In  that  State  the  language  of 
the  statute  is  precisely  similar  to  our  own,  *  keeping  a  house  of  Ui-fame  re- 
sorted to  for  the  purposes  of  prostitution  or  lewdness,*  and  the  courts  of  that 
State  have  held  that  by  force  of  these  particular  words.  It  Is  both  pennissible 
and  necessary  to  prove  the  reputation  of  the  house 

"  The  case  cited  by  defendant's  counsel  from  89  Iowa,  889, 879,  State  v.  Xyvm, 
is  not  applicable  to  this  case.  There  the  indictment  was  found  upon  a  statute 
against  a  lessor  for  leasing  a  building  *  for  the  purpose  of  prostitution  and 
lewdness,*  and  the  *  ill -fame '  of  the  house  was  not  in  question,  therefore  the 
evidence  was  not  admissible." 

Evidence  of  reputation  as  to  the  character  of  the  house  is  admissible  for 
the  prosecution  upon  the  trial  of  an  indictment  for  keeping  a  house  of  ill-fame, 
and  proof  of  particular  acts  of  lewdness  in  the  house  is  not  absolutely  neoea- 
sary  to  esUblish  guilt.  BetU  v.  State,  98  Ind.  875 ;  Territory  v.  SUme.  % 
Dakota.  155:  Drake  v.  State,  14  Neb.  585. 

Upon  a  trial  of  one  indicted  for  keeping  a  house  of  ill -fame  it  is  admisalble 
lo  prove  that  there  were  girls  in  the  house,  and  that  men  and  women  wera 
taken  there  at  all  hours  of  the  night. 
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In  such  a  caae  when  a  witness  liad  testified  that  be  stopped  all  night  with  a 
girl,  one  of  the  inmates,  in  the  house,  it  is  admissible  to  show  that  be  soon 
after  suffered  from  a  disease. 

in  such  a  case  it  is  admissible  to  show  conrersation  in  the  house  bj  its  in- 
■alfls  in  the  presence  of  the  nsspondent.  8UtU  y.  Chntig,  75  Maine,  69L 
Bee  also  8.  c,  74  Maine,  152 


Adahs  y.  Cost. 

(nMd.»4J 
MatUr  and  $ervant — negUgenes — eauneofemplaifmmU, 

f^aintiff  put  his  mare  in  the  defendant's  Mverj  stable  for  keeping,  instmel- 
iag  a  sarymnt  of  the  latter  to  exercise  her,  but  this  was  not  part  of  the  eon- 
tnet  of  keeping.  The  mare  died  in  consequence  of  immoderate  riding  hf 
the  servant.     Bdd,  that  the  defendant  was  not  responsible. 

ACTION  for  negligently  killing  a  horse.     The  opinion  states  tks 
case.     The  defendant  Iiad  judgment  below. 

ffy.  Kyd  Douglas^  for  appellant 

H.  H.  Ke&dy^  for  appellees. 

TeLLoTTy  J.  A  suit  was  instituted  in  the  Circuit  Court  for 
Washington  county  by  the  appellant  against  the  appellees,  for  the 
reooTery  of  damages,  resulting  from  a  killing  of  a  horse  belonging 
to  the  plaintiff  in  the  cause.  The  trial  lu  tlie  court  below  ter- 
minated in  the  rendition  of  a  yerdict  and  judgment  for  the  defend- 
ants,  and  the  plaintiff  has  brouglit  the  questions  involved  in  con- 
troversy, into  this  court  by  an  appeal  from  said  judgment. 

The  evidence  adduced  by  the  plaintiff  tended  to  prove  that  the 
defendants  were  the  keepers  of  a  stable  at  which  the  plaintiff^s  mare 
had  been  put  at  livery.  The  defenlants  were  instructed  by  the 
plaintiff  not  to  let  the  mare  go  out  to  any  one  but  himself,  and  not 
even  on  his  own  written  order.  On  several  occasions  the  plaintiff 
had  instnicted  Briscoe,  a  scivant  of  the  defendants,  employed  at 
the  stable,  to  ride  the  animal  out  for  exercise,  the  plaintiff  watch* 
ing  him  while  doing  so;  had  given  him  no  general  directions  to  ride 
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In  relation  to  the  liability  of  masters  for  the  acts  of  their  ser- 
vants it  was  said  in  Ellis  v.  Turner ^  8  T.  K.  633,  '*They  are 
responsible  for  the  acts  of  their  servant  in  those  things  that  respect 
his  duty  under  them,  though  they  are  not  answerable  for  his  mis- 
conduct in  those  things  that  do  not  res})ect  his  duty  to  them.^ 
And  Holt,  C.  J.,  said  in  MidtlMon  v.  Ihtoler,  1  Salk.  282,  that 
'*  No  master  is  chargeable  with  the  acts  of  his  servant,  but  when  he 
acts  in  execution  of  the  authority  given  by  his  master,  and  then  the 
act  of  the  servant  is  the  act  of  the  master." 

In  2  UoUe  Abr.  553,  it  is  said  :  *'  If  my  servant,  without  my 
notice,  put  my  beasts  in  another's  land,  my  servant  is  the  trespasser 
and  not  I ;  because  by  the  voluntary  putting  of  the  beasts  there 
without  my  assent  he  gains  a  special  projierty  for  the  time,  and  so 
to  this  puri)ose  they  are  his  beasts."  In  iPManns  v.  Crtckeif,  1 
East,  106,  Lord  Kenyox,  referring  to  the  two  last  cited  authori- 
ties, obseived  :  ''  Now  when  a  servant  quits  sight  of  the  object  for 
which  he  is  employed  and  without  having  in  view  his  master's 
orders  pursues  that  which  his  own  malice  suggests,  he  no  longer 
acts  in  pursuance  of  the  authority  given  him,  and  according  to  the 
doctrine  of  Lord  Holt,  his  master  will  not  be  answerable  for  such 
act.  Such  upon  the  evidence  was  the  present  case,  and  the  tech- 
nical reason  in  *Z  Rolle  Abr.,  with  resjiect  to  the  sheep  applies  here ; 
and  it  may  be  said  that  the  servant,  by  willfully  driving  the  chanot 
against  the  plaintiff's  chaise,  without  his  mastei'^s  assent,  gained  a 
special  pro))erty  for  the  time,  and  so  to  that  puqx>se  the  chariot 
was  the  sen'ant's.  This  doctrine  does  not  militate  with  the  cases  in 
which  the  master  has  been  holdcn  liable  for  the  mischief  arising  from 
the  negligence  or  unskillfulness  of  his  servant  who  had  no  ))uqM>se 
but  the  execution  of  his  master's  oixlci's." 

In  Coleman  v.  liic/teSy  IG  C.  B.  104,  it  was  held  that  a  master  is 
responsible  for  the  negligence  of  his  servant  acting  in  the  course  of 
his  employment,  but  not  for  an  act  of  ne^zligence  done  by  hiin  out 
of  the  scope  of  his  authority.  And  in  Lffom  v.  Marfitfy  8  Adol.  & 
Ell.  512,  it  IS  said  that  a  nnistcr  is  liable  for  damage  resulting  from 
his  servant's  negligence  in  doing  a  lawful  act  in  the  course  of 
his  service,  but  nor  so  if  the  act  is  in  itself  unlawful,  and  i!  not 
proved  to  be  authorized  by  the  master.  And  it  has  been  held  that 
if  a  servant  is  employed  to  do  a  lawful  act,  and  in  doing  it  he  com- 
mits  a  public  nuisance,  the  master  is  not  responsih'e.  P^ttrheff  v. 
Rowland^  13  C   B.  182.     This  doctrine  ishowcverlimitcdaiidcon- 
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trolled  by  the  very  obvious  qualification^  that  if  the  act  to  be  done 
necessarily  involves  the  committing  of  a  public  nuisance^the  master 
is  liable.  So  in  all  cases  where  a  wrongful  act  is  done  by  the  au- 
thority of  the  master.  Ellis  y.  Sheffield  Gas  Cofisumer^  Company ^ 
2  Ell.  &  Bl.  767.  But  where  the  act  is  done  by  the  servant  in  pur- 
sning  his  own  objects,  lying  beyond  the  sphere  of  Iiis  proper  duties 
as  a  servant,  the  master  is  not  liable.  Thus  it  has  been  held  in 
Joel  Y.  Morison,  6  Can*.  &  P.  501,  that  if  a  servant  takes  his 
master's  cart  without  leave,  at  a  time  when  it  is  not  wanted  for  the 
purpose  of  the  business,  and  drives  it  about  solely  for  his  own  pur- 
poses, the  master  will  not  be  liable  for  any  injury  which  he  may 
do.  And  where  a  carman,  without  his  master's  permission,  and 
for  a  purpose  of  his  own  wholly  unconnected  with  his  master's 
business,  took  out  his  master's  horse  and  cart,  and  on  his  return 
ran  against  a  cab,  it  was  held  that  the  master  was  not  liable  for  the 
injury  thus  resulting  from  the  servant's  negligence.  Rayner  v. 
MUcheUy  2  Com.  PI.  Div.  357;  8.  c,  21  Eng.  R.  323. 

Chancellor  Kent  announces  it  as  an  established  princijile,  that 
a  master  is  not  answerable  for  the  tortious  acts  or  misconduct  of 
his  servant  in  those  things  which  do  not  concern  his  duty  to  his 
master  and  are  not  done  in  the  course  of  the  service,  2  Kent  Com. 
284.  In  WnglU  v.  Wilcox,  19  Wend.  343,  the  same  principle  is 
enunciated;  and  in  Foster  v.  Essex  Bank,  17  Muss.  478,  which  was 
a  case  of  btiilment,  and  where  the  loss  resulted  from  the  act  of  the 
bailee's  servant,  it  was  decided  that  **  a  bailee  for  hire  or  reward 
will  not  be  liable  if  the  goods  are  stolen,  if  he  shows  that  he  used 
due  care  in  the  keeping  of  them."  In  this  case  Chief  Justice 
Parker,  in  his  very  learned  and  elaborate  opinion,  speaking  of 
bailment  for  hire  and  reward,  says:  "The  principle  applicable  to 
this  s]iecics  of  bailment  goes  no  further  than  to  make  the  bailee 
liable  in  case  of  ordinary  neglect;  so  that  if  he  shows  that  he  used 
due  care,  and  nevertheless  the  goods  were  stolen,  he  is  excused." 
And  he  further  adds,  "  This  is  the  doctrine  of  Sir  William  Jones, 
and  was  the  opinion  of  Loid  Kenyon  iu  the  case  of  Finnucane  v. 

Small'' 

It  has  been  repeatedly  decided  in  the  courts  of  the  United  States 
that  the  obligation  im]H>sed  on  a  bailee  for  hire  is  that  of  ordinary 
care  and  diligence.  Refues  v.  T/te  Cofi^ftfufioH,  Gilpin,  685; 
Bank  of  Kmtncktf  v.  A  flaws  Express  Co.,  1  Flip.  250. 

If  a  bailee  employs  others  to  transact  the  business  intrusted  to 
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him,  it  has  been  held  that  his  liability  only  extends  to  the  injury 
resulting  from  the  negligence  of  such  jx^rsons  while  acting  within 
the  scope  of  their  designated  duties.  If  the  injury  complained  of 
has  been  occasioned  by  the  misconduct  of  the  agents  or  servants  of 
the  biiilec,  wliile  not  engaged  in  the  performance  of  the  service 
specially  assigned  to  them  by  the  bailee,  the  latter  is  not  responsi- 
ble in  damages  for  any  loss  resulting  to  the  bailor  from  such  mis- 
conduct. White  V.  Commontoealth  Nail  Banhy  4  Brewst  234; 
Pelham  v.  PacBy  Hempstead,  223. 

There  has  never  been  any  deviation  from  the  doctrine  established 
by  the  authorities  referred  to,  and  the  citation  of  other  cases  for 
the  purpose  of  demonstrating  the  universality  of  its  recognition 
would  seem  to  be  a  mei*e  work  of  supererogation.    The  decisions 
already  cited  are  declaratory  of  a  fundamental  rule  of  the  common 
law,  which  unlike  positive  regulations  emanating  from  an  exercise 
of  legislative  authority,   is  a  system  of  jurisprudence  that  by 
adopting  the  language  of  a  very  able  and  eminent  writer  on  the 
subject,  can  be  accurately  defined   as  ''consisting  of  principles 
which,  although  not  properly  susceptible  of  that  expansion  which 
works  a  change  in  the  principle,   arc  not  restricted    and  tied 
down   by  the  circumstances  of  their  prior  application,   but  do 
admit  of  that  expansion  that  merely  displays  the  hitherto  unapplied 
capacity  of  the  principle."    In  the  cases  to  which  reference  haa 
been  had  there  is  an  exiK)sition  of  the  legal  relations  of  master  and 
servant.     The  principle  enunciated  is  that  a  master  is  not  responsi- 
ble for  the  acts  of  his  servant  unless  the  latter  wjis  engaged  in  the 
performance  of  the  service  for  which  ho  was  emi)loyed.     When  we 
come  to  its  apj>lication  in  the  i>ending  controversy  we  discover  a 
very  different  category  of  fjujts  from  those  presented  in  Itolle'a 
Abridgment,  and  yet  the  principle  is  clearly  applicable.     In  the 
defendant's  second  prayer,  to  the  granting  of  which  an  exception 
has  been  taken,  it  is  left  to  the  jury  to  find  whether  the  servant  of 
the  defendants  was,  at  the  time  when  the  injury  occurred,  acting 
under  the  instruction  and  direction  of  the  plaintiff.     If  this  question 
of  fact  should  be  determined  in  the  affirmative  by  the  jury,  then  by 
no  process  of  ratiocination  could  it  be  made  demonstrable  that  he 
was  acting  under  the  authority  of  the  defendants.     On  the  con- 
trary, we  are  irresistibly  and  logically  led  to  the  conclusion  that  he 
was  then  acting  mdei^endently  of  that  authority  and  consequently 
not  within  the  limits  of  his  assigned  employment  as  the  defendants' 
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serrant.  Then  tlio  principle  enunciated  in  Rollers  Abridgment,  in 
1  East,  and  in  the  other  cases  cited  strictly  applies.  As  this  fact 
was  properly  left  for  the  ascertainment  of  the  jury  there  was  no 
error  committed  by  the  Circuit  Court  in  granting  the  defendants' 
second  prayer.  If  the  facts  liyi)othetica]ly  stated  in  this  prayer 
were  beliered  by  the  jury  the  defendants  wero  not  liable  for  the 
injury  alleged  in  the  declaration. 

The  third  prayer  of  the  })laintiff  was  pro^ierly  rejected.  He  had 
already  obtained  all  the  instructions  he  was  entitled  to  in  his 
first  and  second  prayers,  and  this  third  prayer  is  apparently  only  a 
reproduction  of  those  instructions.  Its  phraseology  moreover  renders 
it  objoctionablo  because  of  its  probable  tendency  to  confuse  and 
misl^ul  the  jury.  There  cannot  therefore  be  a  reversal  of  the 
judgment  because  of  the  rejection  of  this  prayer  by  a  divided  court. 

Judgment  affirmed 

• 

Alvet,  C.  J.  I  quite  agree  to  the  affirmance  of  the  judgment 
in  this  case  but  for  other  reasons  than  those  assigned  in  the  opinion 
of  my  brother  Yellott  The  action  is  for  an  alleged  breach  of  a 
contract  of  bailment.  The  plaintiff's  horse  was  put  at  livery  to  bd 
safely  kept,  dressed  and  fed,  in  the  stable  of  the  defendants,  for  a 
certain  price  jier  month  ;  and  the  alleged  breach  of  the  contract  is 
that  the  horse  was  allowed  to  be  taken  out  of  the  stable  by  one  of 
the  hands  or  employees  of  the  defendants  about  the  stable,  who 
rode  the  horse  to  death.  There  is  no  dispute  in  regard  to  the  con- 
tract, or  in  regard  to  the  fact  that  the  horse  was  taken  out  of  the 
stable  and  ridden  to  death  by  one  of  the  employees  of  the  defend- 
ants. But  the  defense  is  that  the  horse  was  taken  out  and  ridden 
by  the  servant  under  the  direction  and  by  the  authority  of  the 
plaintiff,  and  not  of  the  defendants ;  and  that  being  so  they,  the 
defendants,  arc  not  responsible  for  the  consequences  of  the  servant's 
negligence  or  recklessness  in  riding  the  horse  to  death. 

The  defendants  as  bailees  were  certainly  responsible  for  the 
want  of  good  faith  in  the  keep  of  the  horse  and  for  any  want  of 
reasonable  care  and  diligence  in  that  respect ;  and  as  the  negligence 
of  the  servant,  acting  under  the  master's  directions,  express  or 
implied,  is  the  negligence  of  the  master,  it  follows  that  if  the 
servant  employed  to  attend  to  the  hoi^  by  the  defendants,  injured 
or  kUled  it  by  riding  it  immoderately,  the  defendants  must  make 
^mpensation  for  the  loss.  Jones  Bailm.  89  ;  Coggs  v.  Bernard, 
Vol.  L  —  2S 
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2  Ld.  Raym.  916.  In  Jones  on  Bailment,  page  91,  the  learned 
author  in  discussing  the  doctrine  of  bailment,  locatio  cusiodim, 
says:  ''If  a  horse  be  deliyered  either  to  an  agisting  farmer  for 
the  purpose  of  depasturing  in  his  meadows,  or  to  an  hostler  to 
be  dressed  and  fed  in  his  stable,  the  bailees  are  answerable  for  the 
loss  of  the  horse,  if  it  be  occasioned  by  the  ordinary  neglect 
of  themselves  or  their  servants.  It  has  indeed  been  adjudged 
that  if  the  horse  of  a  guest  be  sent  to  pasture  by  the  owner's  desire, 
the  innholdcr  is  not  as  such  responsible  for  the  loss  of  him  by  theft 
or  accident;''  and  the  author  cites  Cayh^s  case,  8  Co.  3*2,  where  it 
was  held  that  if  the  horse  of  a  guest  at  an  inn  be  stolen,  the  inn- 
keeper is  not  liable  if  the  horse  was  put  to  pasture  at  the  guest's 
request,  but  otherwise  if  the  innkeeper  had  put  the  horse  to  grass 
of  his  own  head.  And  while  the  liability  of  an  innkeeper  is  very 
different  from  that  of  an  agister  or  livery-stable  keeper,  yet  the 
rights  and  liabilities  of  the  parties  in  this  case  are  well  illustrated 
by  what  was  decided  in  Cayle^s  case.  The  obligation  of  the  de- 
fendants was  to  take  reasonable  and  proper  care  of  the  horse  while 
intrusted  to  their  care  as  liverymen  (Smiih  v.  Cooky  1  Q.  B.  Div.  79; 
8.  c,  15  Eng.  R.  194;  SargeafU  v.  iHack. 47  Vt.  674;  8.  c,  19  Am.  Rejh 
136) ;  but  though  such  was  their  obligation,  if  the  plaintiff  himself 
interposed  and  gave  special  directions  to  the  servant,  as  to  the  manner 
of  treating  the  horse,  conferring  authority  to  ride  and  exercise  it,  & 
service  that  the  defendants  had  not  assumed,  and  that  it  was  while 
acting  under  such  special  authority  that  the  accident  occurred,  the 
defendants  as  liverymen  clearly  would  not  be  responsible.  In  such 
case  the  servant  in  charge  of  the  horse  would  not  be  the  servant  of 
the  defendants,  but  that  of  the  phiintiff,  pro  hoc  vice.  But  on  the 
other  hand  if  the  horse  was  taken  out  and  ridden,  upon  the  occa* 
sion  of  its  death,  by  the  authority,  express  or  implied,  of  the  de- 
fendants, or  tliat  its  being  taken  out  and  ridden  was  by  reason  of 
the  want  of  ordinary  care  and  diligence  in  the  keep  of  the  horse, 
by  the  defendants  or  tlieir  servants,  then  the  defendants  would  be 
liable  for  the  loss  of  the  horse.  And  these  propositions,  we  think, 
were  fully  submitted  to  the  jury  in  the  instructions  that  were 
granted  by  the  court  below. 

The  first  and  second  instnictions  given  by  the  court,  at 
the  instsmoo  of  the  plaintiffs  would  seem  to  have  embraced  the 
entire  ground  ui>ou  which  the  plaintiff^s  claim  to  recover  could 
rest,   under  the  facts  of  the  case     And  therefore  the  rejection 
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of  the  third  prayer  of  the  plaintiff,  even  conceding  that  it  was 
otherwise  free  from  objection,  was  not  erroneous,  because  the  legal 
propositions  mvolTed  in  it  were  embraced  in  the  instructions 
actiiHlly  given.  Its  rejection  therefore  could  work  no  injury  to  the 
{daintiff.  And  as  to  the  second  prayer  offered  by  the  defendants, 
which  was  granted,  that  simply  enunciated  distinctly  the  principle 
that  if  the  plaintiff  interposed  to  give  special  directions  and  author- 
ity to  the  servant  for  service  beyond  that  assumed  by  the  defend- 
ants, as  to  the  treatment  and  use  of  the  horse,  and  it  was  in  the 
exercise  of  that  authority  that  the  accident  happened,  the  plaintiff 
could  not  recover;  and  clearly  there  was  no  error  in  granting  that 
instruction.  It  follows  from  these  views  that  the  judgment  ought 
to  be  affirmed. 
Judges  Miller,  Robikbok  and  Stoke  concur  with  me  in  thus 

disposing  of  the  case. 

Judgment  affirmed. 


Barkum  y.  Mayor,  eto.,  of  Baltixobb. 

(asird.fi^) 

Wai'-iharUdbU  —  trmt-^eeriahUy. 

A  will  provided  a  devise  and  bequest  to  the  city  of  Baltimore  in  tnist  for  the 
"MeOooogh  Educational  Fund  and  Institute.'*  There  was  no  such  oor- 
poratioii,  but  there  was  an  organisation  under  an  ordinance  of  the  eitj  of 
Bdttmore,  called  *' Board  of  Trustees  of  the  McDonogh  Educational  Fund 
tnd  InsititQte/'  and  supported  bj  funds  from  McI)onogh*8  estate,  which 
ctrried  on  a  "  School  Farm  **  known  as  the  "  McDonogh  Institute.  HM^ 
that  the  trust  was  sufficiently  certain  and  was  valid.* 


B 


ILL  to  determine  rights  under  a  will.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 


Thomae  A.  Whedan  and  John  IL  7%omas,  for  appellants. 

Jamw  L.  McLane,  city  counsellor,  and  7.   Nevett  Sleeb,  tot 
sppelh 


•  qmnn  ▼.  SluOdf  (60  Iowa  129),  49  Am.  Rep.  141. 
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Alyet,  G,  J.  [Omitting  other  points.]  We  come  now  to  the 
second  question^  and  that  is,  whether  the  objects  and  purposes,  and 
the  beneficiaries  of  the  trust,  are  sufficiently  certain  and  defined  to 
render  the  trust  Talid,  and  to  enable  a  court  of  equity,  by  virtue  of 
its  inherent  jurisdiction  and  power  oyer  trusts,  to  enforce  the  trust, 
in  accordance  with  the  plan  and  intent  of  the  testator.  And  of  this 
we  entertain  no  doubt. 

In  the  event  that  has  occurred,  the  testator  devised  and  be- 
queathed the  rest  and  residue  of  his  estate  to  the  muyor  and  city 
council  of  Baltimore,  in  trust,  for  the  McDonogh  Educational 
P^und  and  Institute,  to  be  applied  to  establishing  a  chair  therein, 
to  be  called  the  '^  Zenus  Bamum  Chair,"  to  promulgate  such  course 
of  instruction  in  said  institute  as  will  aid  in  the  practical  applica- 
tion of  the  mechanical  arts.  He  then  declares  that  the  property  so 
given  shall  be  held  under  the  same  control  and  direction  as  the 
estate  and  property  now  held  by  said  fund  and  institute,  and  to  be 
so  appropriated  and  applied  as  to  give  boys  in  that  institution  such 
useful  and  practical  mechanical  education  as  will  enable  them  to 
gain  a  livelihood  by  skillful  manual  labor.  This  is  certainly  a 
benevolent  and  charitable  design,  and  falls  fully  within  the  legal 
definition  of  a  charity.  It  is  therefore  entitled  to  the  most  liberal 
construction  for  its  support 

As  we  have  already  stated,  it  is  conceded  that  there  never  has 
been  any  such  incorporated  body  as  the  "  McDonogh  Educational 
Fund  and  Institute,"  but  that  there  has  been  for  many  years,  and 
still  is  in  existence,  a  municipal  organization  or  agency,  constituted 
by  ordinance  of  the  city,  under  the  name  and  style  of  the  ^'  Board 
of  Trustees  of  the  McDonogh  Educational  Fund  and  Institute," 
for  the  administration  of  the  educational  fund  derived  under  the 
will  of  McDonogh.  This  board  is  clothed  with  large  powers  for 
the  management  of  the  fund,  and  for  keeping  intact  their  own  body. 
It  appears  that  the  funds  derived  from  the  McDonogh  estate  not 
being  sufficient  to  establish  and  maintain  the  free  school  or  schools 
contemplated  by  McDonogh,  such  funds  have  been  devoted  exdu 
sively  to  the  purchase,  the  establishment  and  maintaining  of  the 
''  School  Farm,"  authorized  and  directed  to  be  maintained  by  the 
will.  This  farm,  with  its  organized  school  thereon,  —  with  its 
teachers  and  pupils,  —  is  known  as  the  "McDonogh  Institute." 
And  this  *^  School  Farm,"  and  school  thereon,  are  by  ordinance  of 
the  city  under  the  exclusive  management  and  control  of  the  "  Boani 
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of  Trnstees  of  the  McDonogh  Educational  Fund  and  Institute.^ 
By  the  ordinance  constituting  the  board  and  defining  its  powers,  it 
is  provided  that  ''all  the  money,  securities,  and  property  of  every 
kind  and  description,  with  the  increment  thereof,  which  has  or  may 
eome  to  the  city  (from  the  AIcDonogh  estate),  shall  pass  to  and  be 
vested  in  said  boanl  of  trustees." 

Kow  with  respect  to  the  intention  of  the  testator^  in  view  of  all 
the  admitted  facts  of  this  case,  we  cannot  perceive  that  there  is  any 
well  grounded  room  for  doubt,  that  he  intended  the  estate  given  to 
be  manag«'d  and  controlled  by  the  ''  Board  of  Trustees  of  the  Mc- 
Donogh Educational  Fund  and  Institute,"  and  that  it  should  be 
applied  by  that  municipal  agency,  in  the  manner  designated  in 
the  will,  in  connection  with  and  as  part  of  the  *'  McDonogh  Insti* 
tate."  That  is  the  only  educational  institute,  founded  upon  the 
McDonogh  fund,  to  which  he  could  have  referred;  and  we  must 
suppose  that  he  knew  perfectly  well  how  that  charity  was  organ- 
ised and  by  what  agency  it  was  controlled.  And  that  being  so, 
what  uncertainty  or  difficulty  can  there  be  in  tlie  application  of  the 
fund  to  the  purpose  and  objects  designated  by  the  testator?  If  the 
city  was  capable  of  taking  and  organizing  for  the  administration  of 
the  McDonogh  fund,  why  should  it  not  be  equally  capable  of 
taking  and  applying  of  the  Bamum  Fund?  Seeing  that  both 
funds  have  a  common  object  to  subserve^  and  that  the  latter  is  but 
an  adjunct  to  the  former,  and  both  being  in  aid  and  promotive  of 
the  general  objects  of  the  municipal  corporation,  both  are  equally 
within  and  subject  to  the  administrative  control  of  the  agency  in- 
stituted by  the  city  ordinance. 

It  is  objected  that  the  ''Board  of  Trustees  of  the  McDonogh 
Educational  Fund  and  Institute  "  is  not  an  incorporated  body;  and 
that  ^The  McDonogh  Institute"  is  not  situated  within  the  limits 
of  the  city:  and  therefore  the  beneficiaries  of  the  trust  arc  uncertain 
and  undefined,  and  without  legal  identifieation  as  a  body;  and  that 
the  school  or  institute,  being  beyond  the  limits  of  the  city,  the 
fund  does  not  constitute  a  trust  for  the  benefit  of  the  citizens  of 
the  municipality,  within  the  meaning  of  the  charter.  But  in 
neither  of  these  objections  do  wc  perceive  that  there  is  any  such 
insniierable  difficulty  in  maintaining  the  validity  of  the  trust,  as  is 
supposed  by  the  objectors. 

The  municipal  corporation,  taking  the  fund  in  trusty  takes  it  for 
the  benefit  of  its  citizens  or  the  public^  to  be  applied  according  to 
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the  terms  of  the  trust.  It  is  therefore  in  a  certain  sense  cestui 
que  trusty  as  well  as  trustee.  The  property  acquired  by  it,  though 
in  trust,  is  for  a  public  use;  and  the  corporation  is  liable  for  the 
execution  of  the  trust  by  and  through  the  agencies  it  may  create 
for  the  purpose.  It  is  not  the  agencies  of  the  municipal  corpora- 
tion so  much  to  which  we  must  look  for  the  execution  of  the  trust 
as  to  the  corporation  itself.  Therefore  if  the  present  bequest, 
instead  of  being  to  the  city  in  trust  for  an  educational  purpose, 
had  been  to  the  city  in  trust  to  establish  or  maintain  a  house  of 
coiTection,  a  hospital  or  pest-house,  within  or  without  the  city, 
there  can  be  no  doubt  of  the  validity  of  such  trust  and  that  the  ob- 
jects would  be  sufficiently  defined,  notwithstanding  the  trustees  or 
managers  of  such  institutions  appointed  by  the  city  had  never 
been  incorporated  by  law.  And  that  being  so,  there  can  be  no 
substantial  reason  assigned  why  the  present  bequest  is  not  equally 
good.  Nor  is  the  fact  that  the  '^McDondgh  Institute"  is  located 
beyond  the  limits  of  the  city,  a  substantial  objection  to  the  validity 
of  the  trust.  The  institute  or  school  farm  is  managed  by  city 
agencies,  and  for  the  benefit  of  the  citizens  of  the  corporation;  and 
there  is  nothing  to  forbid,  either  in  the  bequest  itself  or  in  the 
charter  of  the  city,  the  present  location  of  what  is  known  as  the 
*'  McDonogh  Institute.*'  The  ordinance  providing  for  the  board 
of  trustees  or  managers,  authorized  the  purchase  of  the  farm,  and 
the  erection  of  the  buildings  thereon,  in  the  vicinity  of  the  city; 
and  it  has  never  been  supposed  that  there  was  any  legal  objection 
to  the  power  thus  conferred  upon  the  managers. 

Lastly,  it  has  been  very  earnestly  argued  against  the  validity  of 
this  trust,  that  there  is  no  power  or  jurisdiction  by  the  exercise  of 
which  the  trust  can  be  enforced  ;  that  if  it  be  established,  to  use  the 
strong  language  of  the  brief,  '^  no  power  on  earth  can  prevent  the 
corporation  from  using  the  property  for  the  establishment  and  main- 
tenance of  a  pest-house  or  an  alms-house  ;  for  the  support  of  its  fire 
department,  or  its  water  department,  or  for  any  other  corporate 
purpose."  And  if  such  proposition  were  maintainable  upon  author- 
ity we  should  desire  no  further  argument  to  justify  us  in  declaring 
against  the  validity  of  the  trust.  But  we  are  far  from  acceding  to 
the  correctness  of  the  position  thus  assumed  on  the  part  of  the 
appellants,  as  applied  to  a  case  like  the  present  No  principle  is 
now  better  settled  than  that  where  property  is  held  by  a  municipal 
corporation  in  trust,  or  where  the  trust  reposed  in  the  oorporation  is 
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for  H  charity  within  the  scope  of  its  duties^  a  Court  of  Chancery  will 
preyent  the  misapplication  of  the  trust  funds  and  compel  the  execu- 
tion of  the  trust  And  this  jurisdiction  is  not  founded  upon  the 
statute  of  43  Elizabeth,  but  is  part  of  the  original  inherent  juris- 
diction of  the  Court  of  Chancery  oyer  the  subject  of  trusts.  The 
court  will  interpose  and  exercise  its  jurisdiction  at  the  instance  of 
the  attorney -general,  or  according  to  many  authoritatiye  prece- 
dents, upon  the  application  of  the  corporators  or  persons  interested. 
The  result  of  the  authorities  upon  the  subject  is  well  stated  by 
Judge  Dillon  in  his  work  on  Municipal  Corporations  ;  and  without 
doing  more  we  may  refer  to  that  yaluable  work  and  the  case  there 
ooUated  by  the  learned  author.  2  Dill.  Mun.  Corp.  (3d  ed.), 
§§  567,  909 ;  Attorney- Oeiieral  v.  City  of  Dublin,  1  Bligh  New 
Rep.  312. 

It  follows  from  what  we  haye  said,  that  in  the  opinion  of  this 
court,  the  decree  appealed  from  must  be  affirmed ;  and  it  is  so 
ordered. 

Decree  afflrmed. 


Philadslphia,  Wilmikoton  akd  Baltimobb  Bailboad  Coif- 

PANT  V.  HOEPLICH. 

(tt  Md.  800.) 

DamagtB  —  exemplary. 

To  WBirmat  exemplary  damages  there  must  be  an  element  of  fraud,  malice,  eyil 
intent  or  oppression  forming  part  of  the  wrongful  act.  Deliberation  and 
force  will  not  supply  it.* 

QCTION  of  damages  for  wrongful  ejection  from  a  railway  train. 
The  opinion  states  the  point.     The  plaintiff  had  judgment 

below. 
Henry  J.  Bowdoin  and  John  J,  Donaldson,  for  appellant. 
Charles  Brandan  and  William  A.  Hammond,  for  appellees. 

*To  same  effect,  Louiemlle,  etc.,  R.  Co,  v.  Guinan  (11  Lea.  98),  47  Am.  Bep. 
t79 ;  FUegeraid  y.  Chicago,  etc.,  R.  Co.,  50  Iowa,  79.  But  see  LouieviUe,  ete., 
&  Co.  T.  OarreUiS  La%  488).  41  Am.  Bep.  640. 
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BoBiNSOKy  J.  [Omitting  other  points.]  We  come  now  to  the 
only  question  about  which  we  think  there  can  be  any  difficulty  in 
this  appeal,  and  that  is  the  question  in  regard  to  the  rule  of  damages 
laid  down  by  the  court.  If  the  plaintiff  was  wrongfully  ejected  from 
the  train,  she  was  unquestionably  entitled  to  recover  such  damages 
as  the  jury  might  think,  under  all  the  circumstances,  a  proper  com- 
pensation for  the  unlawful  invasion  of  her  rights  as  a  passenger, 
and  the  injury  to  her  person  and  feelings.  To  so  much  of  the 
plaintiffs'  prayer,  there  can  be  no  objection.  But  in  addition  to 
such  damages  as  these,  the  court  instructed  the  jury,  if  the  plaint- 
iff was  forcibly  and  deliberately  ejected,  they  might  give  such  exem- 
plary damages,  as  they  might  think  a  proper  punishment  for  the 
conduct  of  the  defendant.  The  force  and  deliberation  with  which 
the  wrongful  act  is  done,  are  not  necessarily  the  tests  by  which  the 
question  of  punitive  damages  is  to  be  determined.  On  the  contrary, 
to  entitle  one  to  such  damages  there  must  be  an  element  of  fraud, 
or  malice,  or  evil  intent,  or  oppression  entering  into  and  forming 
part  of  the  wrongful  act.  It  is  in  such  cases  as  these  that  exemplary 
or  punitive  damages  are  awarded  as  a  punishment  for  the  evil 
motive  or  intent  with  which  the  act  is  done,  and  as  an  example  or 
warning  to  others.  But  where  the  act,  although  wrongful  in  itself 
is  committed  in  the  honest  assertion  of  a  supposed  right  —  or  in  the 
discharge  of  duty,  or  without  any  evil  or  bad  intention,  there  is  no 
ground  on  which  such,  damages  can  be  awarded. 

In  Philadelphia,  etc.,  R.  Co,  v.  Quujleyy  21  How.  202,  214,  Mr. 
Justice  Campbell  says:  "Whenever  the  injury  complained  of 
has  been  inflicted  maliciously  or  wantonly,  and  with  circumstances 
of  contumely  or  indignity,  the  jury  are  not  limited  to  the  ascertain, 
inent  of  a  simple  compensation  for  the  wrong  committed  against 
the  aggrieved  person.  But  the  malice  spoken  of  in  this  rule  is  not 
merely  the  doing  of  an  unlawful  or  injurious  act.  The  word  implies 
that  the  act  complained  of  was  conceived  in  the  spirit  of  mischief, 
or  of  criminal  indifference  to  civil  obligations." 

And  in  the  still  later  case,  in  the  same  court,  of  MUtoaukee,  etc. , 
Railroad  Co.  v.  Arms,  91  U.  S.  489,  493,  Mr.  Justice  Davis  said: 
*'  Redress  commensurate  to  such  injuries  should  be  afforded.  In 
ascertaining  its  extent,  the  jury  may  consider  all  the  facts  which 
relate  to  the  wrongful  act  of  the  defendant,  and  its  consequences  to 
the  plaintiff;  but  they  are  not  at  liberty  to  go  further,  unless  it  was 
done  wilfully,  or  was  the  result  of  that  reckless  indifference  to  the 
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rights  of  others  which  is  cqtiiyalent  to  an  intentional  violation  of 
them.  *  *  *  The  tort  is  aggi*ayated  by  the  evil  motive^  and  on 
this  rests  the  rule  of  exemplary  damages.'' 

We  might  multiply  the  cases  on  this  subject  if  necessary,  all  con- 
curring that  exemplary  damages  are  awarded  as  a  punishment  for 
the  evil  motive,  or  intention  with  which  the  unlawful  act  is  done, 
and  as  a  warning  or  example  to  others. 

The  mere  fact,  that  one  is  forcibly  and  deliberately  ejected  from 
a  railroad  car  does  not  necessarily  imply  that  it  was  done  wantonly, 
or  willfully,  or  with  a  bad  motive,  although  the  act  may  be  in  itself 
unlawful.  Conceding  then  that  the  female  plaintiff  was  wrongfully 
ejected  from  the  car,  the  fact  that  it  was  forcibly  and  deliberately 
done  arc  not  the  tests  by  which  the  plamtifTs'  right  to  recover  puni- 
tive damages  is  to  be  determined.  On  the  contrary,  before  resort- 
ing to  so  extreme  a  measure,  it  was  but  proper  that  the  conductor 
should  have  acted  deliberately  and  not  hastily  or  inconsiderately, 
and  if  the  plaintiff  refused  to  leave  the  car  on  being  requested  to  do 
so,  the  use  of  force  became  absolutely  necessary,  the  only  question 
being  whether  the  force  thus  used  was  excessive. 

The  case  of  the  Baltimore,  etc..  Turnpike  v.  Boone,  45  Md. 
344,  on  which  the  instruction  of  the  court  is  based  differs  widely 
from  the  one  now  before  us.  There  the  company,  in  violation  of  its 
charter,  had  exacted  illegil  and  excessive  fares,  and  passengers 
were  compelled  either  to  pay  the  same  or  subject  themselves  to  be 
expelled  from  the  cars.  It  was  under  these  circumstances  the 
court  held  that  pnbhc  policy  required  the  corporation  should  be 
liable  to  the  highest  measure  of  damages  for  the  deliberation  and 
force  accompanying  its  illegal  conduct.  But  there  are  no  consider- 
ations  of  public  policy  that  require  the  application  of  such  a  rule  m 
a  case  like  the  one  now  under  consideration.  On  the  contrary,  to 
entitle  the  plaintiff  to  recover  punitive  damages,  according  to  all 
the  decisions  both  in  this  country  and  in  Kngland,  the  jury  must 
find  that  the  wrongful  act  was  done  wantonly  or  willfully,  or  in  the 
spint  of  oppression.  It  is  the  evil  motive  or  intention  with  which 
the  wrongful  act  h  done,  says  the  Supreme  Court,  on  which  rests 
the  rule  of  punitive  damages 

The  court  was  wrong  therefore  in  instructing  the  jury  that  the 
plaintiff  was  entitled  to  punitive  damages  if  they  should  find  the 
wrongful  act  complained  of  was  deliberately  and  forcibly  done. 

Judgment  reversed  and  new  trial  awarded. 
Vol.  L^-89 
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(OS  Hd.  880  ) 
Animals  —  servant**  knowiedge  of 

A  serrmnt's  knowledge  of  tbe  vicious  character  of  a  dog  aocnstomed  to  follov 
him  about  in  the  master's  business,  but  not  put  in  his  charge  by  the  master* 
is  not  imputable  to  the  master.    (See  note,  p.  229.) 

ACTION  of  damages  for  injury  by  the  bite  of  a  dog.     The 
opinion  states  the  point.     The  defendant  had  judgment  below. 

/.  W.  Thomas,  for  appellants. 
William  M,  Price,  for  appellee. 

Alyey,  G.  J.  The  appellants  in  this  case  were  the  plaintiffs 
below,  and  they  brought  the  action  to  recover  of  the  defendant  for 
injuries  receiyed  by  the  female  plaintiff  by  the  bite  of  a  dog, 
alleged  to  haye  belonged  to  or  to  have  been  kept  by  the  defendant, 
with  knowledge  that  the  dog  was  ferocious  and  dangerous. 

In  regard  to  the  law  of  the  case  it  is  well  settled  that  if  any  per- 
son  keeps  an  animal  fnanstielw  naturm,  of  a  ferocious  or  vicious  dis- 
position, accustomed  to  bite  or  attack  mankind,  knowing  that  it  is 
possessed  of  such  disposition  or  vicious  propensity,  he  is  bound  to 
restrain  such  animal  at  his  peril ;  and  if  he  allows  it  to  escape  or  go 
at  large,  he  is  liable  for  all  the  injury  it  may  inflict  by  attacking 
persons  in  consequence  of  such  ferocious  propensity.  As  declared 
by  the  Queen's  Bench,  in  May  v.  Burdetl,  9  Q.  B.  101  :  '"  Whoever 
keeps  an  animal  accustomed  to  attack  and  bite  mankind,  with 
knowledge  that  it  is  so  accustomed,  is,  prima  facie,  liable  in  an 
action  on  the  case,  at  the  suit  of  any  person  attacked  and  injured 
by  the  ammal,  without  any  averment  of  negligence  or  default  in 
the  securing  or  taking  care  of  it.  The  gist  of  the  action  is  the 
keeping  the  animal  after  knowledge  of  its  mischievous  propensities.." 
The  owner  or  keeper  of  the  dog  or  other  domestic  animal  must  be 
shown  to  have  had  knowledge  of  its  disposition  to  commit  such 
injury,  and  the  burden  of  proving  this  fact  is  on  the  plaintiff, 
though  It  would  be  otherwise  if  the  animal  was  of  a  nature  to  be 
fierce  and  untamable,  such  as  bears,  tigers,  etc.  Spring  Co.  v.  Edgar 
99  IT.  S.  654.     The  notice  which  will  charge  the  owner  or  keeper 
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with  liability  for  the  vicious  conduct  of  the  animal  must  be  notice 
that  it  was  inclined  to  do  the  particular  mischief  that  has  been 
done.  Hence,  notice  that  a  dog  is  ferociously  disposed  toward  cat- 
tle is  no  notice  that  he  will  attack  persons.  It  is  not  necessary 
to  show  that  the  owner  or  keeper  of  a  vicious  dog  has  seen  the  ani- 
mal attack  mankind  ;  but  it  is  sufficient  to  show  that  the  vicious 
propensity  of  the  animal  has  in  some  way  been  brought  to  the 
knowledge  of  the  owner  or  keeper,  so  as  to  admonish  him  to  take 
the  necessary  precaution  to  prevent  injury  in  the  future.  Hence 
the  question  in  each  case  is  whether  the  notice  was  sufficient  to  put 
the  owner  or  keeper  on  his  guard,  and  to  require  him  to  anticipate 
the  injury  that  has  actually  been  done.  And  this  duty  of  guarding 
against  the  vicious  propensity  of  a  dog  or  other  domestic  animal  is 
imposed  upon  the  keeper  thereof,  irrespective  of  the  fact  of  owner- 
ship.   Gooley  Torts,  344. 

The  question  presented  by  the  first  bill  of  exception  is  as  to  the 
admissibility  of  evidence  to  prove  the  scienter.  After  giving  evi- 
dence of  the  injury  inflicted  by  the  dog,  the  plaintiffs  gave  evidence 
to  prove  that  the  defendant  was  a  butcher  in  Cumberland  and  that 
ha  had  about  his  premises  a  colored  man  as  an  assistant,  who  drove 
the  meat  wagon  and  delivered  meat  to  the  customers  of  the  defend 
ant,  and  that  the  dog  was  frequently  with  him  and  generally  fol- 
lowed him.  They  then  offered  to  prove  that  this  colored  man  knew 
that  the  dog  was  vicious  and  dangerous  and  was  disposed  to  attack 
and  bite  and  injure  persons ;  and  that  such  colored  man,  while  in 
the  employ  of  the  defendant,  had  told  one  of  the  plaintiffs'  witnesses 
tb:;t  he  had  made  known  to  the  defendant,  before  the  injury  to  the 
plaintiff,  that  the  dog  was  of  a  vicious  disposition  and  had  attacked 
and  bitten  other  persons.  To  this  offer  the  defendant  objected 
and  the  objection  was  sustained  by  the  court,  and  as  we  think  rightly 
sustained. 

It  IS  very  true,  as  shown  by  the  authorities,  that  if  the  owner  of 
a  dog  place  it  in  the  charge  and  keeping  of  a  servant,  the  servant's 
knowledge  of  the  dog's  ferocious  disposition  is  the  knowledge  of 
the  master.  But  it  is  not  true  that  the  knowledge  of  any  servant 
that  a  dog  may  follow  or  be  with  about  the  premises  where  he  is 
employed,  as  to  the  disposition  of  the  dog,  is  to  be  imputed  to  the 
master.     This  is  clear  upon  all  the  authorities. 

The  case  that  goes  as  far  upon  this  question  as  any  other  to  be 
found  in  the  reports  and  which  has  been  mainly  relied  on  by  the 
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appellants  is  that  of  Oladman  v.  Johnsotiy  36  L.  J.  (C.  P.)  153, 
where  notice  of  the  mischievoas  propensity  of  the  dog,  given  to  the 
wife  of  the  defendant,  who  attended  to  the  bnsiness  of  her  husband 
in  his  absence,  for  the  purpose  of  being  communicated  to  the  hus- 
band, was  held  to  be  some  evidence  of  a  scienter,  to  be  considered 
by  the  jury.  But  in  delivering  judgment  m  that  case,  Bovill,  G. 
J.  says:  *'I  am  not  prepared  to  assent  to  the  proposition  that 
notice  to  an  ordinary  servant  or  even  to  a  wife  would  in  all  cases  be 
sufficient  to  fix  the  defendant  in  such  an  action  as  this,  with  knowl- 
edge of  the  mischievous  propensity  of  the  dog.  But  here  it  apiiears 
that  the  wife  attended  to  the  milk  business,  which  was  carried  on 
upon  the  premises  where  the  dog  was  kept,  and  that  a  formal  com- 
plaint as  to  that  dog  was  made  to  the  wife  when  on  the  premises, 
and  for  the  purpose  of  being  communicated  to  her  husband.  It 
may  be  that  this  is  but  slight  evidence  of  the  scienter,  but  the  only 
question  is,  whether  it  is  evidence  of  it.  I  think  it  is."  This  cdise 
was  referred  to  and  commenti'd  upon  in  Ooode  v.  ifariin,  57  Md. 
610,  611;  &  c,  40  Am.  Rep.  448.  And  in  the  case  of  Sitles  v. 
Cardiff  Steam  Nav.  Cu.^  33  L.  J.  (Q.  B.)  319,  where  a  similar  ques- 
tion arose,  the  lord  chief  justice  said  that  notice  of  the  vicious 
propensity  of  the  dog  given  to  portera  or  servants  employed  about 
the  premises  would  not  suffice;  but  that  if  brought  home  to  a  person 
who  had  the  general  management  of  the  yard,  in  which  the  defend- 
ants themselves  could  not  be  supposed  to  be  acting,  and  who  had 
authority  to  Siiy  whether  a  dog  should  be  kept  there  or  not,  or 
whether  it  should  be  chained  up  or  not,  it  would  be  otherwise. 
The  case  of  Baldwin  v.  Casellay  \u  It.,  7  Exch.  325 ;  s.  c,  3 
Eng.  K.  434,  proceeded  upon  the  ground  that  the  defendant  had 
deputed  to  his  coachman  the  care  and  control  of  the  dog,  and 
therefore  a  notice  to  him  of  the  vicious  nature  or  propensity 
of  the  dog  was  notice  to  the  master.  And  there  is  nothing  in 
the  case  of  Appleby  v.  Percy,  L.  R,  9  C.  P.  047;  10  Kng.  IL 
334,  that  in  any  way  contravenes  the  pnnciple  of  the  provious 
cases  to  which  we  have  referred.  We  are  clearly  of  opiuioa 
therefore  upon  the  facts  as  stated  in  the  bill  of  exception,  that  the 
knowledge,  whatever  it  may  have  been,  of  the  negro  man  in  regard 
to  the  propensity  of  the  dog  was  not  legally  imputable  to  the  de- 
fendant; and  esjiecially  were  not  the  declarations  of  the  negro  maa 
evidence  against  the  defendant.  The  man  himself  should  liave 
been  called  as  a  witness. 
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[Omitting  minor  considerations.] 

Finding  no  error  in  the  rulings  of  the  court  below  we  must  affirm 
the  judgment 

Jwlgment  affirmed. 

Norm  BT  TRB  Rbpohtbe.  —  See  86  Am  Rep  751:  48  Am.  Rep  253.  40  Am. 
Bep  448.  When  one  employs  an  agent  to  control  his  farm  and  the  property 
tbereon,  the  agent's  knowledge  of  the  vicious  habits  of  a  dog  owned  and  kept 
bj  the  principal  on  the  farm  is  the  knowledge  of  the  principal;  and  evidence 
which  tends  to  show  that  the  agent  had  such  knowledge.  Is  admissible  in  an 
action  against  the  principal  for  damages  caused  by  the  dog.  CarlUs  v.  Smith, 
OVt  589. 

Evidence  tending  to  show  that  the  other  servants  knew  of  the  dog*s  evil  pro- 
pensity Is  admissible  to  prove  such  protensity.  and  being  admissible,  the  court 
will  not  presume  that  the  Jury  made  an  illegitimate  use  of  it.  CoriiitB  v. 
8mUk,  58  Vt.  582. 

One  who  has  charge  of  a  vicious  dog.  whether  as  owner  or  bailee,  knowing 
1dm  to  be  vidous,  must  restrain  him,  and  if  he  fails  so  to  do  he  vnW  be  liable 
in  damsges  to  any  person  injured  thereby.    Marvel  v.  Btnoman,  82  Iowa,  57. 
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m  Ud.  4S9B.) 

Mmrrioffe  —  htubanSM  UalnHtif  far  eautudfeeti  in  w^fe'a  diwtrce  miU. 

A  widow  may  not  maintain  an  action  against  her  husband's  administrator  foi 
fees  charged  by  her  counsel  for  conducting  her  suit  of  divorce,  pending 
which  the  husband  died,  but  the  counsel  may  maintain  such  action  on  af  • 
firmstlve  proof  that  the  divorce  suit  was  Justifiable  * 

k  OTION  for  counsel  fees.     The  opinion  states  the  cases. 

WiUuan  T.  Itoberis  and  John  H.  Hmidify  for  appellants. 

Sainud  Snowden  and  Henry  Sioekbridge^  for  appellees. 

Alyry,  C.  J.  The  question  in  these  cases  is  raised  by  demurrer 
to  the  declarations.  In  the  one  case  the  widow  sues  to  recover  of 
the  administrators  of  hor  deceased  husband  a  sum  with  which  to 


*  See  Conant  v.  Bumhnm  (188  Mass.  508).  48  Am.  Rep.  582. 
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pay  counsel  fees  for  prosecuting  a  suit  for  divorce  from  her  hus- 
band in  his  life-time,  but  which  pi*oceeding  never  reached  a  decree 
in  consequence  of  the  death  of  the  husband.  In  the  other  case, 
the  action  is  by  the  attorneys  themselves  to  recover  of  the  adminis- 
trators of  the  deceased  husband  reasonable  compensation  for  ser- 
vices rendered  the  wife  in  the  divorce  suit,  as  for  necessaries  sup- 
plied to  her. 

1.  As  to  the  action  by  the  wife,  we  know  of  no  principle  upon 
which  it  can  be  maintained.  The  action  is  not  for  alimony  that 
has  been  awarded  to  the  wife  during  the  life-time  of  the  husband, 
nor  is  it  for  money  paid  by  the  wife  to  the  use  of  the  husband,  in 
discharge  of  an  obligation  imposed  upon  him  by  an  order  of  court 
But  the  claim  sued  on  is  for  t900,  the  amount  demanded  of  the 
plaintiff  by  her  counsel,  and  which  she  seeks  to  i*ecover  m  her  own 
right,  that  she  may  be  enabled  to  meet  the  demand.  It  is  clear, 
we  think,  that  whatever  implied  assumpsit  may  have  arisen  on  the 
part  of  the  husband  to  pay  counsel  fees  for  services  rendered  in  the 
divorce  proceedings  at  the  instance  of  the  wife,  such  implied  as- 
sumpsit was  not  raised  to  the  wife,  and  she  can  have  no  right  to 
maintain  an  action  for^ny  such  claim.  The  court  below  sustained 
the  demurrer  to  the  declaration  in  this  case,  and  this  court  fully 
concurs  in  that  ruling. 

2.  As  to  the  action  by  the  attorneys,  that  stands  upon  different 
principles.  The  declaration  alleges  the  employment,  of  the  plaint- 
iffs by  the  wife;  the  institution  of  the  proceedings  by  her  for  a  di- 
vorce a  mensa  el  thoro  from  her  husband;  the  prosecution  of  the 
suit  until  the  same  became  abated  by  the  death  of  the  husband; 
and  that  the  services  were  necessary  and  reasonable  for  the  wife, 
and  were  rendered  during  the  life- time  of  the  husband.  The  facts 
thus  alleged  are  admitted  by  the  demurrer,  and  the  question  is 
whether  there  was  any  implied  obligation  or  assumpsit  on  the  part 
of  the  husband  to  pay  for  the  professional  services  rendered  for  and 
at  the  instance  of  the  wife? 

That  a  husband  is  liable  for  the  necessaries  supplied  to  a  wife 
who  without  fault  or  legal  provocation  has  been  compelled  to  leave 
or  IS  justified  m  leaving  him,  and  live  separate  and  apart  from  him, 
is  a  proposition  not  disputed.  But  the  question  here  is,  whether 
the  services  sued  for  in  this  case  can  be  regarded  as  necessariea 
supplied  to  the  wife,  and  for  which  she  had  power  to  conuaet  on 
the  credit  of  her  husband. 
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It  has  long  ago  been  held  that  where  a  wife  was  turned  out  of 
doon  and  threatened  by  her  husband,  and  she  employed  an  attor- 
ney to  exhibit  articles  of  the  peace  against  him,  the  husband  was 
liable  to  the  attorney  for  the  payment  of  his  charges;  for  as  was 
said  by  the  court,  wheneyer  the  husband  by  his  conduct  compels 
the  wife  to  appeal  to  the  law  for  protection,  she  may  charge  him 
for  the  necessary  expense  of  the  proceeding  as  much  as  for  neces- 
sary food  or  raiment;  and  her  solicitor  may  sue  for  his  proper 
chatges.  Shepherd  y.  Mackoul,  3  Camp.  320;  Turner  y.  Bookes, 
10  Ad.  ft  EIL  47.  And  so  it  has  been  held  that  the  husband's  estate 
was  liable  for  preliminary  expenses  incidental  to  a  suit  for  the  resti- 
tution of  conjugal  rights,  instituted  by  the  wife,  but  where  before 
the  suit  came  to  a  hearing  the  husband  died,  and  no  decree  there- 
fore was  ever  pronounced.  Wileon  y.  Ford,  L.  R.,  3  Exch.  63. 
In  this  last  case  cited,  Chakkell,  B.,  said:  ^'I  think  that  where 
a  suit  was  instituted,  as  it  was  here,  for  restitution  of  conjugal 
rights,  and  for  alimony  pendente  lite,  the  expenses  in  relation  to 
it  were  necessary  to  her  as  wife,  and  such  as  she  was  justified  in 
incurring."  And  for  costs  and  expenses  necessarily  incurred  by 
the  wife  in  filing  a  petition  for  judicial  separation,  although  the 
petition  was  not  proceeded  with,  it  was  held  the  husband  was 
Gable.     Bice  r.  Shepherd,  12  C.  B.  (N.  S.)  332. 

In  the  ease  of  Brown  y.  Achroyd,  5  EI.  ft  B.  819,  it  was  held  that 
tile  proctor  was  not  entitled  to  recoyer  his  costs  for  instituting  pro- 
ceedings for  a  diyorce  a  mensa  et  thoro,  because  it  did  not  appear 
that  there  was  reasonable  ground  for  the  proceeding,  that  being 
neeessarj  to  entitle  the  wife  to  pledge  her  husband's  credit  for  the 
costs  of  each  proceeding;  but  it  was  fully  conceded,  and  held  by  the 
court,  that  if  that  fact  had  appeared,  the  husband  would  have  been 
liable.  And  in  the  case  of  Stocken  y.  Patrick,  29  L.  T.  Ex.  (N.  S.) 
507,  where  it  appeared  that  the  wife  had  good  ground  for  insti- 
tuting a  suit  for  separation,  because  of  the  cruelty  of  her  husband, 
and  her  attorney  haying  brought  suit  for  a  diyorce  on  the  ground 
of  adultery  and  cruelty,  which  was  compromised  by  an  agreement 
for  a  deed  of  separation,  the  solicitor  was  held  entitled  to  sue  and 
leooyer  of  the  husband  for  his  costs  as  between  attorney  and  client, 
including  the  costs  as  between  attorney  and  client  in  the  diyorce 
niit  And  so  in  the  recent  case  of  Ottaway  y.  Hamilton,  3  C.  P. 
Diy.  893,  on  appeal,  it  was  held  that  a  solicitor  employed  by  the 
wife  to  take  proceedings  against  h^r  husband  to  obtain  a  diyorce  on 
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the  ground  of  cruelty  and  adultery,  was  entitled  to  sue  and  recover 
of  the  husband  for  extra  costs,  that  is,  costs  reasonably  incurred  by 
him  beyond  the  costs  taxed  and  allowed  as  between  party  and  party. 
In  that  case,  Lord  Justice  Biiamwell,  in  the  course  of  his  judg 
ment,  put  the  case  we  are  now  considering.  **  Suppose*',  said  he,  '^  a 
husband  were  to  die  after  the  petition  was  filed,  but  before  the 
decree  could  be  pronounced  against  him,  would  not  the  common 
law  liability  of  his  estate  for  the  costs  incurred  by  his  wife  continue 
in  full  force  ?  I  therefore  think  that  the  power  of  the  wife  to  pledge 
her  husband's  credit  remains  unimpaired."  And  in  conclusion  he 
said:  ''  Subject  to  the  question  whether  they  (the  costs)  have  been 
justifiably  incurred,  the  defendant  is  bound  to  pay  them,  just  as  if 
he  had  retained  the  plaintiff  to  act  as  his  solicitor."  But  it  is  a  con- 
dition of  the  right  to  recover  that  it  be  made  to  appear  affirmatively 
that  the  suit  of  the  wife  against  the  husband  was  reasonably  and 
justifiably  instituted.  Hooper^  In  re,  2  De  O.,  J.  &  S.,  91;  Broton 
V.  Ackroydy  5  El.  &  B.  810. 

In  this  State  it  has  never  been  otherwise  than  that  the  husband 
has  been  required  to  pay  the  reasonable  counsel  fees  for  services 
rendered  the  wife  in  suits  for  divorce.  The  amount  allowed  has 
always  depended  largely  upon  the  circumstances  of  the  case,  and 
the  pecuniary  resources  of  the  parties.  Rieketts  v.  Jiiek$ils,  4  Gill, 
105.  The  law  upon  this  subject,  as  settled  in  several  of  the  American 
States,  is  at  variance  with  that  of  England,  and  according  to  the 
decisions  of  the  courts  of  those  States,  this  action  could  not  be  main 
tained.  But  the  principle  of  the  English  decisions  would  seem  to 
be  more  in  consonance  with  our  own  practice,  and  we  shall  there- 
fore follow  them.  We  think  the  demurrer  to  the  declaration  in 
this  case  should  have  been  overruled,  and  we  must  therefore  reverse 
the  judgment. 

The  judgment  in  the  case  of  Mrs.  McCurley  is  affirmed,  and  that 
in  the  case  of  John  H.  Uanly  and  William  T.  Boberts  is  reveraed, 
and  the  cause  remanded. 

No.  85  affirmed,  and  No.  86  reversed,  and  cause  remanded. 
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<aMd.47».) 
Bailroad  — dtUjf  toward  tre$pasier — ordinance. 

Oomplianoe  with  a  city  ordinance  req  airing  tliat  "  when  a  locomotive  engine 
is  used  within  the  limits  of  the  city,  a  man  shall  ride  on  the  front  of  the 
keomotive  engine  when  going  forward,  and  when  going  backward  on  the 
tender,  not  more  than  twelve  inches  from  the  bed  of  the  road,"  is  not  due  to 
persons  walking  on  the  private  way  of  the  railroad  company,  at  an  unlnlial>- 
ited  point  and  not  at  a  street  crossing,  although  in  a  path  used  by  the  pub- 
He  with  the  sUent  acquiescence  of  the  company. 

ACTION*  for  negligent  killing  of  the  father  of  the  equitable 
plaintiff.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

John  K.  Ootoen,  for  appellant 

B.  B.  Boarman  and  John  I.  Vettoit,  for  appellee. 

Iryiko,  J.  [Omitting  statements.]  Upon  this  state  of  facts 
the  appellee  wholly  relied  for  recovery  npon  alleged  violations  of 
the  following  ordinance  of  the  city  which  was  put  in  evidence: 
''When  a  locomotive  engine  is  used  within  the  limits  of  the  city,  a 
man  shall  be  required  to  ride  on  the  front  of  the  locomotive  engine 
when  going  forward,  and  when  going  b^ickward  on  the  tender,  not 
more  than  twelve  inches  from  the  bed  of  the  road;  nor  shall  any 
locomotive  be  propelled  at  a  greater  speed  than  five  miles  pei  hour 
except  where  there  are  grades  requiring  greater  speed,  and  then  it 
shall  not  exceed  six  miles  per  hour;  and  the  person  or  persons  hav- 
ing charge  of  such  locomotive  engine  shall  nng  a  bell  when 
approaching  any  and  every  cross  street,  and  no  steam  whistle 
attached  to  any  locomotive  engine  shall  be  used  within  the  limits 
of  the  city,  except  at  the  Mount  Clare  and  Camden  stations,  and 
between  said  stations  and  the  city  limits;  for  any  violation  of  the 
conditions  herein  set  forth,  the  company  so  violating  shall  forfeit 
and  pay  the  sum  of  ten  dollars  for  each  and  every  offense.'" 

It  is  claimed  on  the  part  of  the  appellee  that  this  ordinance  was 
violated  m  not  having  a  person  to  ride  in  front  of  the  engine  within 
Vol.  L    -  80 
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twelve  inches  of  the  ground  to  look  out  and  prevent  accidents.  It 
has  also  been  shown  that  there  was  no  bell  rung,  bnt  as  the  ordi- 
nance only  requires  that  to  be  done  at  the  approach  of  street  cross- 
ings, and  there  were  no  cross  streets  where  this  accident  occurred, 
and  they  were  not  near  enough  to  Fort  avenue  to  require  the  bell 
ringing  to  be  begun  for  it,  that  can  hardly  be  pressed  as  a  sufficient 
omission  to  be  of  itself  a  cause  of  action  in  this  case.  Indeed  it  was 
not  seriously  insisted  that  it  was. 

To  avail  themselves  of  the  confessed  omission  to  do  what  the  or- 
dinance required  of  the  railroad  company  in  respect  to  the  look-out 
in  passing  through  the  city,  the  appellee's  counsel  argued  that  not- 
withstanding this  was  the  private  right  of  way  of  the  appellant,  yet 
there  was  a  path  along  the  track,  and  people  were  in  the  habit  of 
using  it  for  the  purpose  of  passing  dt)wn  to  and  from  Fort  avenue 
and  beyond,  so  that  it  had  become  such  a  thoroughfare  that  the 
company  in  the  use  of  its  right  of  way  for  its  engines  and  cars  were 
under  obligation  to  use  it  with  special  reference  to  this  user  by  the 
public,  and  to  exercise  special  caution  in  passing  over  the  road  to 
avoid  injuring  any  one  happening  to  be  on  the  track. 

In  reply  the  appellant  contends  that  from  the  mere  permissive 
nser  of  the  path  by  the  side  of  the  track,  the  public  had  acquired 
no  right  to  use  it,  and  where  there  is  no  right  there  can  be  no  obli- 
gation beyond  that  which  ordinarily  attaches  to  the  use  of  engines 
and  trains  upon  the  appellant's  private  property;  and  this  would 
seem  to  be  accepted  law  by  the  large  weight  of  authority.  The 
mere  user  of  such  a  path  for  foot  passage,  without  objection  on  the 
part  of  the  company,  cannot  be  construed  into  an  invitation  to  so  use 
it,  and  the  use  of  such  a  perilous  way  of  travel  in  the  day  time 
could  hardly  justify  an  expectation  that  any  body  could  be  so  fool  - 
hardy  as  to  attempt  it  at  night,  at  which  time  the  evidence  is  it 
was  never  used  in  that  way. 

A  right  of  way  of  a  railroad  company  is  the  exclusive  property 
of  such  company,  upon  which  no  unauthorized  person  has  the  right 
to  be,  and  any  one  who  travels  upon  such  right  of  way,  as  a  foot- 
way, and  not  for  any  business  with  the  railroad,  is  a  wrong-doer 
and  a  trespasser;  and  the  mere  acquiescence  of  the  railroad  company 
m  such  user  does  not  give  the  right  to  use  it,  or  create  any  obli> 
gation  for  especial  protection,  llhwns  Central  R.  Co,  v.  Godfrey, 
71  111.  500;  s.  c,  2%  Am.  Rep.  112.  Whenever  persons  undertake 
to  use  the  railroad  m  such  case  as  a  footway,  they  are  supposed  to 
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do  BO  with  a  fnll  understanding  of  its  dangers,  and  as  assuming  the 
risk  of  all  its  perils.  71  HI.  500;  JfLaren  v.  Indianapolis  £  Vtn- 
fiKKnM  R.  Co.^  8  Am.  and  Eng.  R.  Cas.  219;  Jeffersanville,  JUadi- 
Mm  £  Indianapolis  li.  Co,  v.  Ooldsmiih,  47  Ind.  43;  Railroad  Co. 
T.  Rousion,  95  U.  S.  702,  and  Railroad  Co.  y.  Jones,  95  U.  S.  442; 
1  Thomp.  Neg.  453,  459;  Morrissey  v.  Eastern  Railroad  Co.,  126 
Mass.  377;  s.  c,  30  Am.  Rep.  686.  In  Maenner  y.  Carroll^  46 
Md.  212,  which  was  a  suit  for  injury  receiyed  by  falling  into  an  ex- 
cayation  which  had  been  dug  on  the  priyate  property  of  the  de- 
fendant, oyer  which  persons  were  in  the  habit  of  passing,  but 
which  was  not  a  public  highway,  this  court  declared  the  same  prin- 
ciple as  controlling,  and  adopted  the  language  of  the  court  in 
Hmnsell  y.  Smylh,  7  C.  B.  (N.  S.)  731,  that  in  such  case,  "  one  who 
uses  the  waste  has  no  right  to  complain  of  an  ezcayation  he  finds 
there.  He  must  take  the  permission  with  its  concomitant  condi- 
tions, and  it  may  be  perils."  Binks  y.  South  Yorkshire  Railway  <6 
River  Dun  Co.,  3  B.  ft  S.  244;  Bolch  y.  Smith,  7  H.  &  X.  736,  and 
Oauiiel  t.  Egerton,  L.  R.,  2  C.  P.  871,  are  cited  in  support  of  the 
law  thus  indorsed. 

Inasmuch  therefore  as  the  presence  of  the  deceased  upon  the 
road  of  the  appellant  at  that  point  was  a  trespass,  it  would  seem  to 
be  necessary  to  show  some  negligence,  amounting  to  the  omission 
of  a  general  and  imperatiye  duty  toward  hmi  notwithstanding, 
which  ought  to  subject  the  appellant  to  liability  in  the  action 
brought.  This  the  appellees  think  they  find  in  the  yiolation  of  the 
city  ordinance  with  respect  to  the  step  and  look-outs  proyided  for 
in  it  To  this  appellant  makes  seyenQ  replies;  first,  that  there  is 
an  entire  failure  of  proof  to  show  that  this  omission  tended  in  the 
slightest  degree  to  bring  about  the  fatal  accident;  or  that  its  ob- 
seryance  would  haye  tended  to  preyent  it;  secondly,  that  the  fact 
of  the  deceased  being  in  so  perilous  a  place,  without  any  assignable 
reason,  and  that  too  as  a  trespasser  at  a  most  unreasonable  hour, 
was  such  patently  contributory  negligence  as  entitled  the  case  to  be 
taken  from  the  jury;  and  lastly,  that  the  ordinance  is  so  manifestly 
unreasonable  that  it  cannot  be  complied  with  as  engines  are  now 
constructed;  the  engine  then  used  by  the  appellant  being  such  as 
is  now  generally  in  use,  and  as  the  step  did  not  exist,  and  could  not 
be  placed  and  a  person  could  not  sit  where  the  ordinance  proyided, 
without  imminent  danger  to  life,  the  ordinance  must  be  held  inap- 
plicable and  yoid. 
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We  are  clearly  of  opinion  that  this  oaae  ought  not  to  have  been 
submitted  to  the  jury.  How  the  accident  occurred  and  why,  is 
shrouded  m  as  mucli  mystery  as  it  was  in  Northern  Central  Rail- 
way y.  Siatey  54  Md.  113,  and  StaU  v.  Phil,  Wilm.  it  Bali.  R.  Oh^ 
60  Md.  555;  and  to  hold  the  appellant  liable  under  the  circumstan- 
ces of  this  case,  simply  because  of  the  ordinance  in  question,  and 
the  alleged  yiolation  thereof,  in  haying  no  step  in  front  of  the  en- 
gine within  twelve  inches  of  the  ground,  and  in  having  no  man 
there  to  look  out  and  guard  against  accidents,  would  be  giving  an 
anreasonable  inteqiretation  and  operation  to  the  ordinance  in  ques- 
tion. We  do  not  find  it  necessary  to  consider  or  pass  upon  the 
question  whether  the  ordinance  has  served  its  purpose,  having  been 
passed  at  a  period  when  engines  of  different  pattern  were  made 
and  used,  which  have  been  superseded  by  others  of  such  character 
that  the  ordinance  cannot  be  complied  with  without  endangering 
instead  of  protecting  human  life,  and  is  consequently  to  be  pro- 
nounced void  because  it  is  unreasonable.  The  question  was  very 
ably  argued  and  involves  principles  of  great  moment  which  we  do 
not  think  ought  to  be  decided  without  more  proof  bearing  on  the 
subject  than  we  have  in  this  case.  We  have  no  difficulty  howeyer 
in  holding  that  the  provisions  of  that  ordinance  ought  not  to  be 
applied  to  a  case  circumstanced  as  this  is,  and  to  a  locality  such  as 
that,  where  this  road  runs  and  the  accident  occurred,  confessedly 
is.  The  ordinance  was  intended  for  the  protection  of  the  people  in 
the  city  who  were  compelled  to  pass  along  and  cross  streets  where 
railroad  cars  were  passing.  It  provides  for  the  ringing  of  bells  at 
the  cross  streets.  It  contemplated  and  was  passed  with  reference 
to  a  condition  of  things  which  did  not  exist  here.  It  presup- 
posed that  where  tlic  city  was  built  up  and  populous  the  passing 
and  repassing  would  be  so  considerable  as  to  require  protection  to 
life  by  means  of  such  an  ordinance.  Although  the  loais  tn  quo, 
where  this  accident  occurred,  was  technically  within  the  corporate 
limits  of  the  city,  practically  it  was  outside,  as  much  so  as  the 
country  adjoining  the  corporate  limits,  and  perhaps  more  so  than 
most  of  the  adjacent  territory.  It  has  already  been  described.  It 
was  not  treated  as  part  of  the  city  by  its  authonties.  It  had  no 
streets.  It  was  uninhabited  and  desolate.  It  was  swampy  and 
uneven.  It  was  not  lighted  nor  patrolled.  And  there  was  no  need 
for  either  lights  or  watchmen.  The  railroad  was  running  on  its 
own  i)nyate  property  crossing  none  of  the  city's  streets  at  that 
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point.  Nobody  was  eutitled  of  right  to  pass  that  way,  and  could 
not  be  ex])ected  to  be  passing  at  such  an  hour  of  the  night.  'J'here 
being  no  reason  or  necessity  for  observing  such  precautious  as  those 
prescribed  by  the  ordiiuinco,  in  such  a  place,  it  would  be  giving  its 
most  unreasonable  construction  and  unnatural  application  to  hold 
that  an  omission  to  observe  its  rcquiremcutSy  at  such  time  and  place, 
prr  xe,  and  standing  on  that  alone,  giive  a  right  of  action  to  the  ap- 
pellee. This  view  is  entirely  sustauneil  by  authority  and  we  refer 
to  1  Dill.  Mun.  Corp..g  31*.*,  and  Mtfernw  Chicago^  Rock  I4and mid 
Pacific  Railroad  Corn/Hinff^  67  Iowa,  65%  and  authorities  there 
cited.  The  facts  bearing  upon  the  ordinance  and  controlling  the 
decision  in  Mi^er^t*  case,  57  Iowa,  are  very  similar  to  this  case.  In- 
dependent of  the  ordinance  the  case  falls  within  the  principles  and 
ruling  in  liurnn^  case  and  HfrnanPa  case  already  cited,  and  as  we 
think  the  ordinance  cannot  be  invoked  to  compel  a  verdict  for 
the  plaintiflF,  it  is  clear  the  prayer  at  the  close  of  the  case  taking 
the  case  from  the  jury  ought  to  have  been  granted.  AVe  are  ao- 
oordingly  relieved  from  considering  the  other  instructions. 

Judgment  reaersed. 
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Taxation — ordinance  — '  moMnory,  *' 

flaaometef  and  gas  mains  and  pipes  of  a  gas  company  are  not  part  of  Its 
**  niaehinerj  actoally  oaed  in  the  manufacture  *'  of  gas. 


B 


ILL  to  restrain  collection  of  a  t^ix.     The  opinion  states  the  case. 
The  bill  was  dismissed  below. 


X.  Penniman  Bond  and  Robert  D.  MorrieoHy  for  appellant 

Jamee  X.  ifcLafie,  for  appellee. 

BoBiirsoir,  J.  Ordinance  No.  7,  1881,  passed  by  the  mayor  and 
city  council  of  Baltimore,  m  parsnance  of  the  acts  of  1880,  chapters 
187  and  235^  provides,  "  that  any  mechanical  tools  or  implements. 
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whether  worked  by  hand  or  by  steam  or  other  motive  power, 
machinery,  mannfactaring  apparatus  or  engines,  owned  by  any 
mdividaal,  firm  or  corporation  in  said  city  and  properly  subject  to 
yaluation  and  taxation  therein,  which  said  tools,  implements, 
machinery,  apparatus  or  engines  shall  be  actually  employed  and 
used  in  the  business  of  manufacturing  in  said  city''  shall  be 
exempt  from  taxation. 

The  appellant  was  incorporated  under  the  laws  of  this  State  for 
the  purpose  of  manufacturing  illuminating  gas  in  Baltimore  city. 

The  question  in  this  appeal  is  whether  the  gasometers  and  gas 
mains  or  pipes  belonging  to  the  company  are,  under  the  above  ordi- 
nance, exempt  from  taxation  P  And  this  depends  upon  whether 
they  constituted  part  of  the  machinery  actually  used  by  it  in  the 
manufacture  of  gas  ?  —  the  language  of  the  ordinance  being  *^  any 
machinery,  etc.,  actually  employed  and  used  in  the  business  of 
manufacturing.  '* 

The  process  of  manufacturing  gas  is,  aocording  to  the  testimony, 
as  follows  :  The  coal  is  put  in  air-tight  retorts  and  heated  to  a 
temperature  sufficient  to  drive  off  the  volatile  matter,  which  in  fact 
contains  every  thing  to  be  found  in  illuminating  gas,  the  residuum 
in  the  retort  being  coke.  This  volatile  matter  or  gas  then  passes 
into  a  condenser  of  a  lower  temperature,  to  free  it  from  the  tar 
which  is  present  with  the  gas ;  it  then  goes  into  what  is  called  a 
scrubber,  by  which  the  ammonia  is  washed  out  in  the  form  of 
ammoniacal  liquor  ;  thence  it  is  drawn  by  an  exhauster,  driven  by  a 
steam  engine,  through  purifiers  over  slacked  lime,  and  thus  freed 
of  all  impurities.  It  then  passes  through  the  station  meters  for 
the  purpose  of  ascertaining  the  quantity  produced ;  thence  to  the 
gasometer  and  then  through  the  mains  or  service  pipes  to  the  house 
of  the  consumer. 

The  gasometer  is  a  huge,  air-tight  reservoir  for  the  storage  of  the 
gas  thus  produced  and  the  pressure  which  is  necessary  to  force  the 
gas  through  the  mains  to  the  consumer.  The  pressure  is  generated 
by  the  exhauster,  which  forces  the  gas  through  the  purifiers  into  the 
gasometer.  The  gasometer  being  automatic,  it  rises  or  falls  ac- 
cording to  the  supply  and  consumption  of  gas,  the  pressure  which  is 
communicated  to  it  by  the  exhauster  being  regulated  and  modified 
by  what  is  called  a  governor  inside  of  the  gasometer. 

The  gas  when  it  passes  into  the  gasometer  is  ready  for  illumina- 
tion, and  all  that  is  required  to  make  it  available  for  use  is  prea- 
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sure  sufficient  to  force  it  through  the  mains  and  pipes  to  the  house 
of  the  consumer,  then  coming  into  contact  with  the  oxygen  in  the 
sir,  it  becomes,  when  lighted,  an  illuminating  gas.  This  pressure  is 
famished,  as  we  have  said,  by  the  exhauster,  communicated  to  the 
gwometer  and  regulated  according  to  the  supply  and  consumption 
by  the  goyemor. 

If  this  be  so,  then  it  is  clear  the  gasometer  performs  no  function 
whatever  in  the  manufacture  of  the  gas  itself.  It  is  used  merely 
for  the  storage  of  the  gas,  and  the  pressure  necessary  for  its  die 
tribution.  We  do  not  understand  the  decision  in  Commonwealth 
T.  Lowell  Oas  light  Oo.,  12  Allen,  75,  to  be  in  conflict  with  this  view. 
The  statute  in  that  case  provided,  that  whenever  the  market  value 
of  sll  the  shares  of  the  capital  stock  of  a  corporation  shall  exceed 
the  value  of  its  real  estate  and  machinery,  as  returned  by  the 
aoDcsBors,  such  excess  in  value  shall  be  liable  to  taxation*  The 
question  was,  whether  the  commissioners  appointed  to  ascertain  and 
fix  the  value  of  the  capital  stock,  and  to  deduct  therefrom  the  real 
estate  and  machinery  of  a  gas  company,  ought  to  have  included  in 
(he  valuation  of  the  latter  the  gasometer  and  mains  belonging  to 
the  company ;  and  the  court  decided,  in  that  sense,  and  for  that 
purpose,  that  is,  for  the  purpose  of  ascertaining  the  value  of  its 
real  estate  and  machinery,  the  gasometer  and  mains  must  be  con- 
sidered as  part  of  the  machinery.  Whether  ''  machinery ''  as  used 
in  its  broadest  and  most  comprehensive  sense  includes  a  gasometer, 
it  is  unnecessary  to  decide  in  this  case.  Be  that  as  it  may,  it  is  not 
part  of  the  machinery  actually  used  and  employed  in  the  manu- 
botnre  of  the  gas. 

For  the  same  reasons  the  mains  are  not  part  of  the  manufacturing 
plant  which  is  exempted  by  the  city  ordinance  from  taxation.  They 
are  merely  pipes  used  for  the  purpose  of  distributing  the  gas  and 
pressure  to  the  point  of  illumination. 

The  question  as  to  the  power  of  the  legislature  to  authorize  the 
city  authorities  to  pass  an  ordinance  exempting  the  manufacturing 
plant  from  taxation  was  not  argued  in  this  case,  and  we  are  not  to 
be  understood  as  expressing  any  opinion  in  regard  to  this  question. 

For  these  reasons  the  decree  will  be  affirmed. 

Decree  a  firmed. 
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(BBMIeh.  M.) 

Coniraet — in  retiraint  of  trade  —  "tieinUif.* 

An  agreement  by  a  pliysldan  not  to  practice  in  a  certain  tHj  Hnd  "  Tidnltj 
exeladee  from  territorj  witliin  ten  miles  of  tbe  city.    (Hot  luie,  fK  84&) 

INJUNCTIOV.     The  head-note  states  the  case.     The 
had  judgment  below. 

Clement  Smiih,  for  complainant. 
Knappen  Jt  Van  Aman^  for  defendant 

Sherwooo,  J.  The  parties  in  this  case  are  both  practicing  phj* 
•icians  residing  in  the  city  of  Hastings,  and  carrying  on  the  buai* 
ness  of  their  profession.  On  the  fourth  day  of  June,  1881 »  the 
defendant  entered  into  the  following  contract  with  the  complain- 
ant: 

'^  Tn  consideration  of  the  sum  of  9500,  to  me  in  hand  paid  this 
fourth  day  of  June,  A.  D.  1881,  by  Frank  R.  Timmerman,  M.  D., 
the  receipt  whereof  is  hereby  aclcnowledged  and  confessed,  I  agree 
as  follows:    To  remain  in  the  city  of  llastings  and  vicinity,  in  the 
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active  practice  of  medicine  with  said  Timmermaiiy  for  a  period  not 
exceeding  six  months  from  this  date,  and  to  divide  equally  the 
receipts  of  said  practice  with  him.  At  the  end  of  six  mouths  from 
this  date  1  agree  to  relinquish  and  yield  up  to  him  my  practice, 
and  remove  from  said  city  and  vicinity,  and  refrain  from  practicing 
medicine  in  said  city  and  vicinity,  (U(ter  said  six  months,  for  at 
least  the  term  of  five  years  immediately  succeeding  said  six  months, 
aad  I  reserve  the  right  to  remove  from  said  city  and  give  up  said 
practice  as  aforesaid  any  time  after  this  date  and  before  said  six 
months  shall  expire.'' 

By  agreement  of  the  parties  the  time  for  defendant  to  quit  prac- 
tice and  leave  said  city  was  extended  until  the  first  day  of  April, 
1882. 

Complainant's  bill  avers  that  the  said  defendant,  instead  of  com- 
plying with  his  agreement  to  quit  practice  in  the  city  of  Hastings 
and  vicinity  thus  nuide  with  the  complainant,  when  said  first  day 
of  April  arrived  absolutely  refused  so  to  do,  and  from  that  time  to 
the  present  luis  continued  to  practice  his  profession  in  Ilastings  and 
vicinity,  and  avers  his  intention  to  continue  his  practice  there. 

The  answer  admits  defendant's  continuance  in  practice  at  Hast- 
ings, and  avers  his  right  to  continue  by  reason  of  certain  under- 
standings and  dealings  between  the  parties  had  subsequent  to  the 
making  of  the  contract  The  case  was  heard  at  the  Barry  Circuit 
en  pleadings  and  proofs,  and  the  Circuit  judge  made  a  decree  in 
accordance  with  the  prayer  of  complainant's  bill. 

Upon  an  examination  of  the  record  we  think  the  conclusion  of 
the  Circuit  judge  was  correct.  It  very  clearly  shows  a  faihire  of 
the  defendant  to  comply  with  his  written  agreement  with  the  com- 
plainant, which  non-compliance,  according  to  the  testimony  of 
defendant  himself,  could  scarcely  fail  to  be  an  injury  to  complain- 
ant 

A  discussion  of  the  testimony  is  unnecessary,  and  could  serve  no 
useful  purpose.  It  is  sufficient  to  say  the  equity  of  the  case  is 
dearly  shown  to  be  with  complainant,  and  but  one  thing  requires 
further  notice  —  the  decree  restrains  the  defendant 'from  practicing 
his  profession  **  in  the  city  of  Hastings  and  vicinity."  This  clause 
of  the  decree  is  somewhat  indefinite  as  to  the  extent  of  territory  to 
which  it  applies,  and  may  give  rise  to  further  misunderstanding 
ketween  the  parties.  For  the  purpose  of  obviating  any  difficulty 
et  this  kind,  the  decree  made  by  the  Circuit  judge  should  be  so 
Vol.  L  —  81 
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modified  as  to  make  certain  the  limits  of  its  operation.  Of  course 
the  extent  of  territory  included  in  the  term  **  Ticinity  of  the  city '' 
must  necessarily  depend  in  a  great  measure  upon  the  sixe  of  the 
city,  its  location  and  particular  surroundings;  and  under  all  the 
circumstances  as  they  appear  upon  this  record  I  think  the  territory 
surrounding  the  city  for  the  distance  of  ten  miles  from  its  corpo- 
rate boundaries  a  reasonable  limitation,  and  one  which  may  be  safely 
regarded  as  within  the  contemplation  of  the  parties  when  they  made 
their  contract. 

The  decree  at  the  Circuit  Court  should  be  modified  accordingly 
and  thus  modified  must  be  aflSrmed  with  costs. 

Campbbll  and  Cooley,  JJ.,  concurred. 


Orates,  C.  J.  I  agree  with  the  court  below  that  the  case  estab- 
lished by  complainant  entitled  him  to  relief,  and  I  also  agree  that 
the  proper  mode  of  relief  is  by  injunction.  But  I  think  the  decree 
ought  to  be  more  precise.  It  pursues  the  wording  of  the  agree- 
ment, that  defendant  should  forbear  business  in  the  city  of  Hast- 
ings and  '^  vicinity/'  and  fails  to  prescribe  what  territory  the  par- 
ties understood  by  this  expression.  They  meant  by  it  to  identify 
the  space  from  which  the  defendant  was  to  be  excluded,  but  they 
did  not  use  it  as  amounting  to  a  definite  description. 

The  word  itself  is  entirely  indefinite  as  a  term  of  description  of 
the  bounds  of  the  territory,  and  it  fails  to  fix  in  such  manner  as  it 
should  for  the  purpose  of  an  injunction  the  particular  limits  which 
the  defendant  is  not  to  pass.  The  defendant  is  entitled  to  be 
informed,  on  the  face  of  the  injunction,  where  he  is  not  to  act 
under  peril  of  attachment,  and  it  ought  not  to  be  left  as  a  matter 
of  speculation  or  conjecture. 

I  am  inclined  to  think  that  the  sense  of  the  parties  is  substan- 
tially answered  by  regarding  the  city  limits  and  a  space  extending 
ten  miles  on  all  sides  therefrom  as  the  area  from  which  the  defend- 
ant was  to  be  excluded,  and  I  think  the  decree  should  be  so  varied 
as  to  correspond  with  this  view,  and  in  all  other  respects  affirmed. 

Note  by  the  Reporter.—  See  Cook  v.  Johnton  (47  Coon.  175),  86  Am.  Rep. 
64;  SmaJUey  v   Orwne  (52  Iowa,  241),  35  Am.  Rep.  267;  33  Eng.  R.  463 

In  Sander  v.  Hofman,  64  K  T.  248,  it  was  held  that  "  where  A.  aold  out 
the  stock  and  good  will  of  a  retail  business  to  B..  covenanting  not  to  engage  in 
or  earrj  on  the  same  business  within  certain  limits,  it  was  not  necessary,  ni 
order  to  establish  a  breach  of  tlie  covenant,  to  show  that  A.  had  aolloited  cuslsm 
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within  the  prescribed  limits;  if  he  having  established  himself  in  the  same  bus- 
iness outside  of  the  district,  systematically  and  for  profit,  to  an  extent  to  con- 
stitute the  carrying  on  of  a  business  sent  to  the  houses  of  customers  within  the 
district,  reeef  ved  orders  and  delivered  goods,  this  was  a  breach  of  the  covenant, 
althoagh  it  be  done  at  the  request  of  the  customers  and  without  his  solicitation. 
If  occasionally  to  oblige  an  old  customer  A.  sold  to  him,  this  was  not  a  breach. 
See  27  Alb.  L.  J.,  84. 


PiQUEOKO  y.  Chicago  and  Orand  Trunk  Railway  Company. 

(nHleh.4a) 
Matter  and  MrtMinl — nsgliffenee  —  ice  near  raUway, 

A  railway  brakeman,  suddenly  called  to  supper,  by  the  conductor,  slipped  on 
SDOwand  ice  accumulated  near  the  station  platform,  and  was  injured.  UM^ 
that  the  company  was  not  liable 

ACTION   for  personal  injuries  by  negligence.     The  opinion 
states  the  case.     The  defendant  had. judgment  below. 

Atkinson  A  Slwenson,  for  appellant. 

£  W.  M$ddaugh  and  Wm.  T.  MitchM,  for  appellee. 

CooLBY,  J.  Action  for  injury  to  the  person.  The  declaration 
aDeges  that  on  February  8,  1881,  plaintiff  was  in  the  employ  of  de- 
fendant as  a  brakeman  on  a  freight  train  running  from  Port  Huron 
to  Valparaiso,  Indiana,  through  the  city  of  Flint,  and  that  defend- 
ant ''  did  not  carefully,  skillfully  and  without  negligence  run  its 
trains  over  said  road,  and  did  not  keep  such  road  and  all  its  appur- 
tenances in  good,  safe  and  proper  condition,  and  did  not  keep  its 
station  grounds  and  platforms,  at  the  city  of  Flint  aforesaid,  free 
from  ice,  snow  and  other  matter  dangerous  to  the  safety  of  persons 
employed  on  said  road,  and  did  not  on  the  day  aforesaid  and  at  the 
place  aforesaid  provide  its  engine,  then  used  in  making  up  trains 
and  moving  the  van  which  the  plaintiff  was  at  work  upon,  with  a 
skiUfal  and  competent  enginper,  but  in  all  the  matters  aforesaid 
neglected  its  duty  in  the  premises  and  operated  its  engine  by  a  fire- 
man who  had  neither  skill,  expenence  nor  capacity  for  such  work, 
and  suffered  its  station  grounds,  track  and  platform   to  become 
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covered  with  slippery  ice  and  snoWy  and  the  space  from  the  track 
to  the  platform  was  obstructed  with  dangerous  snow-heaps  so  that 
the  whole  track,  platform  and  premises,  at  the  place  aforesaid,  were 
in  an  unsafe  and  dangerous  condition  through  the  negligence  of 
the  said  defendant,  by  means  whereof  the  plaintiff,  while  per- 
forming his  duties  as  brakeman  with  all  due  care  and  diligence  on 
his  part,  and  in  consequence  of  such  negligence  and  default  of  the 
defendant,  was  thrown  with  great  force  and  violence  from  the  van 
upon  which  he  was  riding,  on  to  the  platform  aforesaid,  and  by 
reason  of  the  ice  and  snow  thereon  was  carried  and  thrown  from 
such  platform  over  the  ice  and  snow  bank  aforesaid  against  the  de- 
fendant's track,  on  the  line  of  its  road,  and  by  reason  of  the  negli- 
gence and  unskillf uluess  of  the  fireman  aforesaid,  while  so  lying 
near  the  track,  was  run  u]K>n  by  an  engine  of  the  defendant,  and 
his  left  arm  broken  and  mangled,"  etc. 

On  the  trial  the  plaintiff  showed  that  at  the  time  and  place 
named  his  arm  was  run  upon  and  broken  and  mangled  by  an  en- 
gine as  alleged,  but  there  was  no  evidence  whatever  that  any  negli- 
gence or  unskillfulness  in  the  fireman  was  in  any  manner  concerned 
in  the  injury,  and  it  was  testified  by  himself  that  he  voluntanlj 
jumi)ed  from  the  van,  and  was  not  thrown  from  it  as  he  had  al- 
leged. His  account  of  the  accident  is  in  substance  this:  The  train 
was  manned  by  one  Strickland  as  conductor  and  one  Flynn  and 
himself  as  brakemen.  It  was  at  Flint,  where  it  had  just  arrived 
from  Battle  Creek.  He  set  the  brakes  and  stopped  the  train,  and 
then  went  into  the  van  to  put  away  the  flags  and  get  ready  for  sup- 
per. Within  four  or  five  minutes  the  conductor  came  in  and  told 
them  they  had  to  go  right  back  to  Battle  Creek,  and  they  must 
hurry  as  quick  as  they  could  and  get  supper.  In  a  minute  or  two 
they  coupled  on  behind  the  caboose  and  turned  away  out  on  the 
switch,  backing  towaixl  the  west  switch  near  Saginaw  street  They 
then  started  and  went  oast  toward  the  station.  Plaintiff  then  had 
bis  clothes  off  preparing  for  supper.  The  conductor  hallooed  to 
him  to  get  off  and  get  his  8up})er,  and  Flynn  said  they  had  better 
go  or  they  would  get  left,  so  he  hurried  on  his  clothes,  and  as  he 
proceeds  to  say: 

**  I  got  off  and  ran  probably  two  or  three  steps,  probably  three 
or  four  —  I  don't  know  how  much  exactly  ^  and  I  struck  some  ioe 
that  had  been  left  there  from  where  they  had  probably  been  clean- 
ing, and  1  slipped  toward  the  track  and  glanced  off  slanting  toward 
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the  rail.  When  1  struck  the  old  ice  and  snow  I  laid  on  my  back, 
and  Bomething  struck  my  left  shoulder,  I  couldn't  say  whether  the 
box  of  the  journal  or  the  cylinder  of  the  engine,  and  shoved  me 
probably  eight  feet  forward,  till  my  feet  reached  where  it  was  a 
little  low,  and  I  couldn't  hold  myself  any  longer,  and  my  back  lay 
on  a  bank  of  snow  slanting  toward  the  track,  and  I  slid  down  be- 
tween the  two,  and  laid  in  that  shape  to  protect  myself  as  well  aa 
I  oonld.  My  left  arm  was  run  over.  I  got  up  after  the  engine 
passed,  and  looked  on  the  ground,  and  I  saw  from  where  I  first 
slipped  that  there  was  no  ice  —  probably  might  have  been  a  little 
ice  —  and  saw  where  I  slipped,  probably  a  foot  and  a  half  or  two 
feet,  where  there  was  some  old  snow  left  there,  the  cause  of  my 
slipping.  This  was  on  the  platform.  The  size  of  the  piece  of  old 
snow  or  ice  on  the  platform  was  three  or  four  feet  wide,  and  may  be 
the  length  of  eight  feet.  'It  was  not  where  I  first  struck  the  plat- 
form. If  I  hadn't  struck  the  old  ice  I  would  have  been  all  right 
As  I  ran  ahead,  not  being  able  to  stop  short,  I  struck  this  piece  of 
old  ice  and  slipped  off  from  the  platform,  slanting  toward  the  track. 
The  bank  of  old  ice  and  snow  piled  up  along  the  way,  more  or  less, 
nearly  level  with  the  platform,  slanting  toward  the  track  from  the 
platform,  caused  me  to  slide  down  to  the  rail.  This  occurred  a 
little  after  five  o'clock;  it  wasn't  dark,  but  cloudy." 

This  being  the  statement  of  the  plaintiff  himself,  we  may  assnme 
was  the  strongest  statement  of  negligence  against  the  defendant 
that  could  truthfully  have  been  made.  The  Circuit  judge  was  of 
opinion  that  it  made  out  no  cause  of  action  and  so  instructed  the 
jury.  The  only  question  before  us  is  whether  there  was  error  in 
this  conclusion. 

The  gravamen  of  the  plaintiff's  complaint  is  that  the  defendant 
has  been  guilty  of  negligence  to  his  injury.  The  only  negligence 
which  the  evidence  tends  to  establish  consists  in  the  failure  to  keep 
the  ground  along  by  its  track,  at  the  place  where  the  injuiy 
occurred,  free  from  snow  and  ice.  '  This,  it  is  said,  it  was  the  duty 
of  the  railroad  company  to  do,  and  it  should  have  been  made  by 
the  company  the  duty  of  some  of  its  servants  to  look  after  it  and 
see  that  it  was  done.  Whether  provision  was  made  for  this  does 
not  appear.  If  it  was,  and  the  neglect  of  duty  was  that  of  the  ser- 
vant rather  than  that  of  the  company,  it  is  conceded  that  the 
plamtiff  IS  not  entitled  to  recover  {Davis  v.  Detroit  d  Milwaukee 
R.  Co.,  20  Mich.  105);  but  the  plaintiff  contends  that  this  duty. 
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like  the  duty  to  provide  suitable  and  safe  machinery,  is  one  the 
company  cannot  delegate,  and  it  is  responsible  for  any  injurious 
consequences  resulting  from  the  neglect  to  perform  it.  It  becomes 
necessary  therefore  to  determine  whether  any  such  duty  is  made 
out. 

It  is  to  be  observed  that  no  complaint  is  made  of  the  track  being 
unsafe  or  out  of  order;  what  is  said  is,  that  alongside  the  track 
where  the  brakeman  had  occasion  to  alight,  and  where  the  plaintiff 
did  alight,  the  footing  was  unsafe  by  reason  of  the  snow  and  ice 
not  having  been  removed  from  it  This  place  was  in  the  vicinity 
of  the  station,  but  it  might  have  been  anywhere  else  on  the  line; 
for  the  occasions  for  a  brakeman  to  leave  his  train  are  occurring 
constantly  at  considerable  distances  from  the  station  on  either  side, 
as  trains  are  loading,  making  up  or  passing  each  other,  and  also 
occasionally  at  places  remote  from  stations;  so  that  an  accident  like 
that  which  happened  to  this  plaintiff  might  have  occurred  from  a 
like  cause  at  any  point  on  the  line.  If  therefore  it  is  negligence 
in  the  defendant  to  fail  to  provide  against  the  possibility  of  such 
an  accident  at  one  point  on  its  line,  it  is  negligence  to  fail  in  the 
like  provision  at  any  other  point,  though  the  degree  of  negligence 
will  doubtless  vary  with  the  proximity  to  the  station  where  the 
occasions  for  leaving  the  train  will  be  most  numerous.  It  seems 
to  result  that  the  defendant  at  its  peril  must  keep  the  ground  near 
its  track  free  from  snow  and  ice  for  its  entire  length.  It  is  also  to 
be  obsen^ed  that  these  substances  are  not  the  only  ones  that  might 
cause  a  similar  accident.  A  stick,  a  stone,  a  piece  of  baggage  or 
freight  lying  near  the  track  might  in  like  manner  cause  a  brakeman 
to  stumble  and  fall,  and  the  company  at  its  peril  must  provide 
against  the  likelihood  of  such  a  casualty.  So  stringent  a  rule  has 
never  been  applied  to  railroad  companies,  nor  could  it  be  without 
making  them  insurers  against  a  S|)ecies  of  accident  which  could 
seldom  occur  without  carelessness  on  the  part  of  the  ])erson  injured. 

It  was  said  on  the  argument  that  the  plaintiff  was  '^  commanded  " 
to  jump  fi'om  the  car,  and  that  this,  under  the  circumstances,  was 
an  improper  command  and  was  the  cause  of  the  injury.  The  sug- 
gestion has  no  force.  The  ])hiintiff  was  called  to  his  supper  under 
circumstances  implying  haste;  but  there  was  no  command  to  jump 
from  the  tmin,  and  the  plaintiff  determined  for  himself  his  action 
in  that  regard.  If  a  farmer  were  to  call  to  his  liircd  man  to  drive 
mischievous  cattle  away,  and  in  hastening  to  do  so  the  man  should 
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stamble  apon  an  obstruction  and  injure  himself,  it  might  with  the 
nine  reason  be  said  that  the  '*  command  "  caused  the  injury,  as  to 
say  so  in  this  instance.  There  was  nothing  in  the  call  to  supper 
that  was  either  negligent  or  improper,  or  from  which  the  conduc- 
tor had  any  reason  to  anticipate  injurious  consequences.  It  was 
not  necessary  therefore  to  consider  what  would  have  been  the 
role  had  the  plaintiff  been  acting  in  obedience  to  an  improper 
command. 

The  question  which  the  record  presents  is,  not  whether  this  rail- 
road company  exercised  the  highest  possible  care;  very  few  employ- 
ers do  that,  whether  they  be  railroad  companies  or  master  mechanics, 
or  manufacturers  or  farmers;  and  the  law  does  not  require  it,  and 
it  may  be  added  that  nobody  expects  it.  Whoever  engages  in  any 
service  takes  upon  himself  the  ordinary  risks  of  the  employment. 
This  is  familiar  law,  and  there  is  nothing  in  this  case  to  make  it  in 
any  way  exceptional  so  far  as  the  application  of  the  rule  is  con- 
cerned. The  cases  of  IbH  Wayne,  e/c,  li,  Co.  v.  Oildersleeve,  3d 
Mich.  133;  Mich.  Cent.  R  Co.  v,  SmitJmn,  45  Mich.  210;  McOin-^ 
nU  Y.  Canada  Southern  Bridge  Co ,  49  Mich.  4G6;  and  Baiterson 
V.  Ch%cago  A  O.  T.  Ry.  Co.,  49  Mich.  184,  have  covered  this  case 
80  completely  that  nothing  remains  to  be  said  by  us  upon  it. 

The  fact  that  the  planking  or  platform  extended  as  far  out  as 
where  the  accident  occurred  does  not  appear  to  be  one  of  any  im- 
portance in  the  case,  llie  accident  occurred  from  running  along 
ii]i0D  the  icy  ground  near  the  cars;  and  the  liability  to  be  injured 
was  neither  increased  nor  diminished  by  the  ice  extending  some- 
what over  the  planking. 

The  judgment  must  be  affirmed  with  costs. 

The  other  justices  concurred. 


Heed  v.  Reed. 

Oe  MIoh.  117.) 
Mmrriage  —  divorce  in  another  State  —  laehee. 

A  tempomy  residence  in  another  State  for  the  mere  purpose  of  getting  a  di- 
Toree  does  not  give  Jurisdiction,  but  acquiescence  for  eigliteen  years  is 
fatal  to  the  wife's  assertion  of  claim  for  support. 
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ILL  for  sapport  of  wife.     The  opinioa  states  the  case.     Th« 
plaintiff  had  judgment  below. 


E.  0.  Sievensotiy  John  Atkinson,  and  Isaac  Marsion,  for  com- 
plainant. 

Frank  mUppUy  Harris  dk  Vance^  and  C.  A.  Kent,  for  defendant. 

GooLEY,  J.  Suit  in  equity  to  compel  the  defendant  to  furnish 
supi)ort  to  the  complainant,  who  claims  to  be  his  wife.  It  is  insti* 
tuted  under  the  act  of  1873,  which  authorizes  such  a  suit  when 
the  husband,  without  good  and  sufficient  cause,  shall  desert  his 
wife,  or  being  of  sufficient  ability  to  support  her,  shall  refuse  or 
neglect  to  properly  provide  for  and  suitably  maintain  her.  1  Sesa. 
L.  1873,  p.  203.     [How.  St.,  §  629L] 

Most  of  the  material  facts  in  the  case  are  not  in  dispute.  The 
parties  were  married  in  Canada  in  the  year  1850.  The  defendant 
was  by  trade  a  currier,  and  neither  he  nor  his  wife  had  property. 
He  worked  at  his  trade  three  or  four  years,  and  then  began  pri- 
vately to  read  medical  books.  In  1857  he  went  to  Terre  Haute, 
Indiana,  where  he  held  himself  out  as  a  physician  for  about  a  year, 
but  meeting  with  little  success,  went  back  to  Canada,  locating  at  a 
place  called  Madoc.  In  1861  he  moved  to  Port  Huron  in  this 
State,  and  there  the  parties  lived  together  as  husband  and  wife 
until  December,  1861,  when  complainant  separated  from  her  hus- 
band, and  they  have  not  lived  together  since.  Three  children,  two 
boys  and  a  girl,  had  been  bom  to  the  parties,  and  the  mother  took 
the  girl  when  she  left.  The  father  provided  for  the  separate  board 
of  the  boys  for  a  time,  but  in  the  course  of  the  next  year  they  went 
to  their  mother,  and  remained  with  her  until  they  came  of  age. 
The  daughter  has  always  lived  with  her  mother,  and  for  more  than 
ten  years  has  been  blind  and  helpless.  One  of  the  sons  is  dead; 
the  other  is  married  and  has  a  family.  Defendant  contributed  to 
the  support  of  his  wife  and  children  for  three  or  four  years  after 
separation,  but  the  parties  disagree  as  to  the  extent  of  the  aid  fur- 
nished. In  the  fall  of  1865  defendant  went  to  Cincinnati  where 
he  took  a  course  of  medical  lectures. 

The  immediate  occasion  for  complainant  leaving  defendant  was 
a  charge  she  brought  against  him  of  adultery  with  one  Mrs.  Wood- 
cock.    In  the  summer  of  1864  she  filed  a  bill  for  a  divorce  on  this 
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groand,  and  proceedings  were  had  in  the  case  for  two  years  or  so, 
bat  it  neyer  was  brought  to  a  hearing.  In  January,  1867,  defend- 
ant filed  a  bill  against  his  wife  for  a  divorce  on  the  ground  of  de- 
sertion. Meantime  complainant  had  another  ground  of  complaint 
against  him,  for  alleged  improper  intimacy  with  a  Mrs.  Jones. 
When  he  filed  his  bill  for  divorce,  complainant  immediately  took 
steps  to  have  him  arrested  for  failure  to  support  his  family,  and 
this  coming  to  his  knowledge  he  secretly  left  Port  Huron,  going 
first  to  Canada,  then  to  Toledo,  and  from  there  to  Terre  Haute, 
where  he  again  offered  his  services  to  the  public  as  a  physician. 

It  appears  by  the  testimony  on  both  sides  that  defendant  had  had 
no  thought  of  changing  his  residence  up  to  the  time  of  his  leaving 
Port  Huron,  and  that  when  he  left  the  sole  purpose  was  to  avoid 
the  service  of  process.  He  took  pains  that  a  knowledge  of  his 
whereabouts  should  not  come  to  his  wife,  and  he  had  goods  which 
were  sent  to  him  from  Port  Huron  billed  to  Toledo  and  from  there 
re8hipi)ed,  that  the  direction  at  Port  Huron  might  not  disclose  his 
place  of  stay.  After  reaching  Terre  Haute  he  was  advised  that  if 
he  would  stay  there  a  year  he  could  get  a  divorce,  and  he  therefore 
remained  until  the  year  was  up,  and  then  filed  his  bill.  In  the 
meantime  however  he  had  had  a  friend  approach  his  wife  to  ascer- 
tain if  their  controversies  could  be  settled  so  that  he  could  go  back 
in  peace,  but  his  overtures  were  unsuccessful. 

The  cause  assigned  for  divorce  in  the  Indiana  bill  was  desertion. 
Summons  upon  this  bill  was  issued  February  25, 18G8,  and  returned 
non  esl  the  same  day.  Two  weeks  later  a  notice  was  filed  with  the 
derk  of  the  Indiana  court  that  the  plaintiff  in  that  cause  would 
take  the  testimony  of  witnesses  at  a  law  office  specified  in  Port 
Huon  on  April  2.  1868,  between  the  hours  of  eighVin  the  morning 
and  six  in  the  afternoon.  Pursuant  to  this  notice,  which  it  is 
manifest  it  was  not  intended  the  party  concerned  would  ever  see, 
the  testimony  of  the  plaintiff's  legal  adviser  at  Port  Huron  was 
taken,  and  this  so  completely  made  out  the  plaintiff's  case,  that  as 
he  ingenuously  informs  us,  his  Terre  Haute  counsel  told  him  it 
was  strong  enough  ^*  to  divorce  half  the  women  in  Indiana."  Prob- 
ably by  this  was  meant  that  by  a  like  secret  process  a  case  could 
be  made  oat  against  half  the  married  couples  in  any  community; 
and  very  likely  that  would  be  true.  On  filing  this  testimony  and 
proving  in  open  court  that  he  had  his  residence  in  Terre  Haute, 
the  plaintiff  was  awarded  his  divorce.  The  proof  of  residence  was 
Vol.  L— 82 
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made  by  some  woman  he  had  seen  at  a  boarding-house,  bat  with 
whom  he  professed  to  have  only  a  casual  acquaintance.  The  de- 
cree purporting  to  grant  divorce  bears  date  April  28,  1868.  The 
wife  had  no  notice  or  knowledge  of  the  Indiana  proceedings  until 
after  their  conclusion,  and  the  only  public  notice  which  was  giyen 
was  published  in  a  Terre  Ilaute  newspaper  for  three  weeks,  com- 
mencing February  26,  1808. 

In  a  little  over  two  months  from  the  time  he  procured  liis  Indiana 
divorce  this  defendant  was  practicing  medicine  as  a  resident  of  Port 
Huron  again,  and  nineteen  days  after  his  arrival  in  that  city  he  had 
gone  through  the  ceremony  of  marriage  with  Mrs.  Jones,  though  if 
his  evidence  is  true  no  communication  whatever  had  passed  between 
him  and  her  from  the  time  of  his  clandestine  departure  from  Port 
Huron  until  his  return.  After  returning  he  gave  no  aid  to  com- 
plainant or  to  their  blind  and  helpless  daughter.  The  present  suit 
was  begun  November  29,  1881,  and  the  decree  in  it  awards  to  com- 
plainant an  annual  allowance  of  t365.  The  sum  named  is  sufBciently 
moderate,  if  under  the  circumstances  any  sum  at  all  should  be 
awarded. 

The  defendant  appeals  and  relies  for  a  reversal  of  the  decree  upon 
the  propositiim  that  at  the  time  the  suit  was  instituted  the  com- 
plainant was  not  his  wife ;  the  marriage  bonds  between  them  haying 
been  dissolved  by  the  Indiana  divorce.  *'  Full  faith  and  credit,"  it 
is  said,  is  required  to  be  given  to  the  record  of  this  divorce  by  the 
express  provision  of  the  Federal  Constitution  (Art.  IV.,  §  1)  ;  and  it 
is  not  competent  in  a  collateral  proceeding  to  assail  it. 

It  is  true  that  the  Constitution  of  the  United  States  requires  full 
faith  and  credit  to  be  given  in  every  State  to  the  records  and 
judicial  proceedings  of  other  States  ;  but  this  requirement  does  not 
extend  to  the  giving  validity  to  those  proceedings  which  in  them- 
selves are  mere  nullities.  It  is  implied  in  judicial  proceedings  that 
the  court,  assuming  to  act  and  to  render  judgment,  should  have  had 
competent  authority  to  do  so  in  the  particular  case  ;  and  when  this 
authority  is  wanting,  whatever  is  done  is  not  judicial.  It  cannot 
therefore  be  within  Ihe  protection  of  the  Federal  Constitution. 
And  if  the  record  by  its  recitals  makes  a  prima  facie  case  of  juris- 
diction, no  one  in  another  State  or  country  is  concluded  thereby, 
but  he  may  show  what  tlie  real  fivct  was  and  thus  disprove  the 
authority  for  making  such  a  record.  Thoinptfon  v.  Whittnnn^  18 
Wall.  457 ;  KnowlM  v  Oas-hyht  Co.,  19  Wall.  58 ;  BartM  v-  Knight, 
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1  Mass.  401  ;  s.  c,  2  Am.  Dec.  36  ;  ^huftiway  v.  Slilhnan^  4  Covr. 
292;  8.  c,  15  Am.  Dec.  374  ;  Thompson  v.  Emmeri,  15  111.  416 ; 
JtarzY.  Fvra,  51  Mo.  69  ;  s.  c,  11  Am.  Rep.  432 ;  People  y.  Datoelly 
25  Mich.  247 ;  8.  c,  12  Am.  Rep.  260 ;  Elder  t.  Red,  62  Penn.  St. 
3(»8;  8.  c,  1  Am.  Rep.  414 ;  Penny  wit  v.  Foote,  27  Ohio  St  600 ; 
8.  c,  22  Am.  Rep.  340 ;  Otlman  y.  Oilman,  126  Mass.  26 ;  8.  c,  30 
Am.  Rep.  646  ;  Bowler  y.  Htisfon,  30  Oratt.  266  ;  s.  c,  32  Am.  Rep. 
673 ;  Eaton  y.  Hajffy,  6  Neb.  419  ;  s.  c,  29  Am.  Rep.  365. 

It  may  be  assumed  that  the  record  of  the  Indiana  court  imported 
a  case  of  jurisdiction  ,  but  tnis  was  because  the  defendant  in  this 
case  imposed  upon  the  court  by  a  false  assertion  of  residence  and 
induced  it  by  that  assertion  to  make  orders,  and  finally  to  enter  a 
decree  which  it  would  not  haye  made  or  entered  had  the  facts  been 
known.  That  court  could  haye  no  authority  to  dissolye  the  bonds 
of  matrimony  between  citizens  of  Michigan  ;  for  the  subject  is  one 
to  which  the  laws  of  Indiana  could  not  possibly  extend,  and  do  not 
assume  to  extend.  The  laws  of  that  State  authorize  certain  of  its 
ooarts  to  grant  diyorces  for  specified  causes  on  the  application  of 
actual  residents  of  the  State ;  but  a  person  is  not  such  a  resident 
who  is  in  the  State  merely  for  the  purposes  of  the  diyorce,  as  it  is 
manifest  that  this  defendant  was  during  his  last  sojourn  in  Terre 
Haute.  He  left  Port  Huron  not  because  of  any  purpose  to  abandon 
bis  residence  there,  but  to  avoid  the  service  of  process,  and  he 
remained  in  Terre  Haute  after  reaching  there  because  he  was  told 
that  after  a  year's  stay  lie  might  obtain  a  divorce.  The  proceedings 
in  the  Indiana  court  we  need  not  comment  upon  further  than  to 
remark  that  when  it  is  known  that  knowledge  of  them  was  kept 
from  this  complainant,  though  the  pretense  of  giving  notice  was 
publicly  made,  and  that  the  evidence  was  secretly  taken  in  Port 
Haron,  where  it  was  known  complainant  had  remained,  it  becomes  at 
once  apparent  that  the  decree  which  the  court  was  deceived  into 
making  was  a  mere  travesty  of  justice.  Had  notice  of  the  suit 
been  given  to  the  wife  in  Michigan  she  would  have  been  under 
no  obligation  to  give  heed  to  it  {Scott  v.  Noble,  72  Penn.  St.  115; 
Pennoger  v.  Iffff,  95  U.  S.  714);  but  the  notice  might  have  been 
some  indication  of  a  willingness  to  allow  her  to  defend  her  rights; 
while  the  course  actually  taken  conclusively  shows  that  it  was  never 
intended  she  should  have  the  day  in  court  which  belongs  to  every 
one  of  common  right,  and  which  every  civilized  State  assures  to  its 
people. 
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A  more  difficult  objection  for  the  complainant  to  overcome  is  that 
which  arises  upon  the  long  delay  to  make  claim  to  support  The 
Indiana  diTorce,  it  is  seen,  was  obtained  in  1868;  this  suit  was  in- 
stituted in  1881.  Ilere  is  delay  and  apparent  acquiescence  in  the 
fraudulent  proceedings  for  thirteen  years,  and  the  bill  assigns  no 
reason  for  this  whatever.  But  even  this  does  not  fully  present  the 
laches  with  which  complainant  is  chargeable.  It  appeared  from 
the  charges  and  counter-charges  that  she  withdrew  from  her  hus- 
band in  1863,  eighteen  years  before  this  bill  was  filed,  and  that  her 
remaining  apart  from  him  after  that  time  was  against  his  will  and 
in  disregard  of  his  repeated  requests  that  she  would  return  to  him. 
A  suit  for  support  under  such  circumstances  necessarily  brings  in 
question  the  justification  for  the  original  separation,  and  would 
require  an  investigation  into  the  facts  attending  it  It  could  not  be 
expected  that  an  investigation  after  such  a  lapse  of  time  could  be 
any  thing  else  than  imperfect,  uncertain  and  unsatis&ctory,  and  the 
laches  has  been  so  gross  that  the  court  may  well  refuse  to  enter  upon 
it  What  is  said  in  Campo  v.  Iron  Mining  Co,,  50  Mich.  578,  595, 
is  entirely  applicable  to  this  case,  and  the  following  cases,  in  which 
relief  was  refused  for  long  delay  in  cases  of  matrimonial  offenses^ 
may  be  considered  even  more  directly  in  point:  Ouesi  v.  Shipley^ 
2  Hagg.  321;  MaUhews  v.  Mailkews,  1  Sw.  &  Trist  500;  Same  v. 
Same,  3  Sw.  &  Trist  161;  WiUiamson  v.  Williameon,  1  Johns.  Ch. 
488;  Valleau  v.  Valleau,  6  Paige,  207;  FbOows  v.  FeOowe,  8  N.  H. 
160;  Whiitingion  v.  WliUtinglon,  2  Dev.  &  Bat  64;  Rawdon  ▼. 
Rawdon,  28  Ala.  565;  CasOeden  v.  Caetleden,  9  H.  L.  Gas.  186; 
Peipfio  V.  PeipJw,  88  HL  438. 

The  conclusion  must  be  that  the  decree  must  be  reversed  and  the 
bill  dismissed. 

Graves,  0.  J.,  and  Shbrwood,  J.,  concurred. 

Campbell,  J.    I  concur  in  so  much  of  the  opinion  as  refvai 
for  laches. 
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Spaldikg  y.  Arghibalix 

CBSMloh.  865.) 
StahiU  offlwidt—void  idle  mUd  as  Ucerue, 

Am  ofal  nle  of  stompage,  void  within  the  statate  of  fiaad^,  inaj  be  valid  as  a 

license.* 

REPLEVIN.     The  opinion  states  the  case.    The  defendant  had 
jadgment  below. 

B.  J.  Brawn,  for  appellant 

B.  C.  Cook  and  H.  0.  Fairehild,  for  appellee. 

GooLETy  J.  Replevin  for  eleven  hundred  cedar  telegraph  poles* 
The  plaintiff  in  the  years  1880  and  1881  was  engaged  in  the  busi- 
ness of  getting  out  ties,  posts  and  telegraph  poles  from  lands 
belonging  to  himself  and  others  m  the  vicinity  of  Spalding,  in 
Menominee  county.  The  poles  in  question  were  cut  in  the  winter 
cf  1880-81,  and  as  plaintiff  claimed,  were  delivered  to  him  by  one 
Leon  LacroiXy  under  a  verbal  contract,  whereby  Lacroix  had 
engaged  to  cut  poles  for  plaintiff  on  lands  owned  by  him  on  section 
lix  m  township  thirty-eight  north  of  range  twenty-six  west  The 
poles  however  were  not  all  cut  on  section  six,  but  some  were  cut  on 
the  southwest  quarter  of  section  eight  and  some  on  the  south  half 
of  the  northwest  quarter  of  section  eight  The  defendant  Archi- 
bald, on  the  other  hand,  claimed  that  eight  hundred  of  the  poles 
were  cut  by  Lacroix  from  the  northwest  quarter  of  section  eight, 
and  that  the  remainder  were  bought  by  Lacroix  from  one  Poquin, 
who  had  cat  them  on  some  part  of  section  eight  It  is  not  disputed 
that  an  the  lands  from  which  poles  were  taken  belonged  to  the 
pLuntiff. 

Lacroix  was  a  witness  for  defendant  and  testified  that  he  got  out 
800  of  the  poles  on  the  northwest  quarter  of  section  eight,  and  that 
he  bought  the  others  of  Poquin.  He  was  permitted  to  state,  under 
objection  by  the  plaintiff,  that  he  went  to  Spalding  to  sec  if  he  had 
cedar  bmd  for  sale,  or  jobs  to  give;  that  Spalding  said  he  did 
not  know  whether  there  was  cedar  on  the  land  or  not,  but  told  him 

•See  Pumer  v.  Percy  (40  Md.  212).  17  Am.  Rep.  591. 
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to  go  to  Hagerson  and  what  Hagersbn  said  would  be  all  right ;  that 
he  did  go  to  Hagerson,  who  sent  one  Allen  with  him  to  look  at  a 
forty  on  section  eight ;  that  Allen  made  his  report  to  the  office,  and 
witness  then  went  to  Hagerson  and  told  him  he  had  seen  the  cedar 
and  would  take  it  at  a  price  which  had  been  talked  about,  and 
Hagerson  said  *'  all  right ; "  that  witness  had  dealings  with  Spald- 
ing and  had  a  pass-book,  and  Hagerson  took  the  pass-book  and 
made  an  entry,  as  follows  :  '^  Dec.  30,  1879.  Stumpage  on  N.  ^  of 
N.  \V.  i  of  sec.  8,  t85."  The  Allen  mentioned  was  foreman  for 
plaintiff  and  showed  people  land  when  they  wanted  to  buy. 

Similar  evidence  was  given  of  a  purchase  by  Poquin  of  cedar  trees 
on  another  part  of  section  eight,  but  it  was  testified  by  Poquin  that 
after  he  had  cut  for  a  time  Hagerson  told  him  to  stop  cutting, 
because  the  trees  cut  were  in  the  way  of  other  persons  who  were 
using  a  wood  road.  Poquin  interpreted  this  as  leaving  him  at 
liberty  to  cut,  provided  he  did  not  obstruct  the  road,  and  he  con- 
tinued to  do  so,  and  sold  what  he  cut  to  defendant.  He  cut  ties  on 
the  same  land  at  the  same  time  and  delivered  them  to  the  railroad 
company  with  directions  to  pay  the  price  to  Spalding. 

Plaintiffs  objection  to  all  this  evidence  was  that  it  tended  to 
show  a  parol  sale  of  an  interest  in  lands.  Such  a  sale,  it  was  truly 
said,  would  be  void  under  the  statute  of  frauds.  Russell  y.  Myers^ 
32  Mich.  522;  Putney  y.  Day,  6  N.  H.  430;  8.  c,  10  Am.  Dec 
470 ;  Owens  v.  Lewis,  46  Ind.  488 ;  8.  c,  15  Am.  Bep.  295,  where 
numerous  authorities  are  collected.  This  position  is  not  disputed 
by  the  defendant. 

But  it  does  not  follow,  because  a  sale  is  void  under  the  statute  of 
frauds,  the  purchaser  can  derive  no  title  under  it.  Such  a  sale  is 
void  only  at  the  option  of  the  parties  concerned ;  and  if  they  elect 
to  treat  it  as  valid  it  may  become  effectual  for  all  purposes.  And 
commonly,  even  if  not  wholly  affirmed,  it  wiU  operate  as  a  license 
which  will  protect  the  purchaser  against  liability  for  any  thing  done 
under  it  prior  to  any  act  of  revocation. 

A  license  very  often  assumes  the  form  of  a  sale,  and  it  only  fails 
to  become  a  sale  because  of  not  being  put  in  legal  form.  If  we 
believe  the  testimony  of  Lacroix  and  Poquin  such  was  the  case  here  ; 
they  bargained  for  a  purchase  from  Spalding  with  his  agent  Hager- 
son, but  the  subject  of  the  bargain  was  an  interest  m  lands,  and  to 
render  it  effectual  a  deed  was  necessary  but  was  not  given.  The 
whole  transaction  was  therefore  invalid  from  the  first,  and  either 
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party  might  have  refused  to  recognize  or  act  upon  it.  If  they  had 
done  so  no  nghts  could  have  sprung  from  the  negotiations.  But 
Lacroix  and  Poqnin  went  on  and  cut  the  poles^  without  objection 
or  protest,  except  as  hereinbefore  mentioned,  and  the  question  now 
is  what  rights  were  acquired  by  them,  or  what  liabilities  incurred 
thereby?  Had  they  done  the  cutting  under  an  oral  permission 
given  as  a  mere  favor  to  them,  or  for  the  benefit  of  Spalding  him- 
self, the  permission  would  have  been  a  license  which  would  have 
given  them  ample  protection  ;  but  it  was  not  the  less  a  license  by 
reason  of  having  assumed  the  form  of  a  sale  and  been  paid  for. 
The  essence  of  the  license  is  in  the  permission  to  do  what  was  done ; 
the  purpose  or  consideration  of  the  permission  is  commonly  of  no 
importance. 

But  the  attempted  sale  was  not  restricted  in  its  force  to  the  pro- 
tection of  the  parties  from  being  held  trespassers  for  what  they  may 
have  done  under  it ;  for  to  the  extent  that  trees  were  cut  under  it 
before  revocation  it  took  effect  as  a  sale,  and  passed  the  title  to  the 
licensee,  who  thereby  became  purchaser  under  it.  The  permission 
to  cat  and  remove  must  be  understood  as  continuous  until  actually 
recalled ;  and  as  fast  as  the  trees  were  severed  from  the  realty  by 
the  cutting,  the  contract  of  sale  attached  to  them  as  chattels,  and 
the  parties  cutting  were  entitled  to  remove  them  as  their  own. 
This  doctrine  is  abundantly  affirmed  in  our  own  decisions  :  Oreeleg 
T.  Siilson,  27  Mich.  157  ;  Haskell  y.  Ayres,  35  Mich.  90 ;  Weimore  v. 
Nmtberger,  44  Mich.  362  ;  and  is  also  generally  recognized  elsewhere, 
as  a  reference  to  a  few  of  the  leading  cases  will  show.  Yale  v. 
My,  15  Vt  221  ;  Claflin  v.  Carpenter,  4  Met.  580 ;  Erekine 
T.  Plumnier,  7  Me.  447 ;  22  Am.  Dec.  216 ;  Pierrepont  v; 
Barnard,  6  N.  T.  279 ;  Owens  v.  Lewis,  46  Ind.  488 ;  s.  c,  15  Am. 
Bep.  295.  It  was  suggested  on  the  part  of  the  plaintiff  that  to  give 
the  transaction  this  effect  it  should  be  shown  that  he  had  actual 
knowledge  that  the  cutting  was  proceeding;  but  this  was  not 
important;  he  was  bound  to  assume  his  consent  would  be  acted  upon. 

The  plaintiff  concedes  that  whatever  authority  Poquin  had  to 
eat  poles  was  revoked;  and  we  have  seen  how  he  construed  what 
iras  said  to  him  on  that  subject.  Whether  he  was  right  or  wrong 
in  this  construction  was  a  question  for  the  jury.  McKenzie  v.  Sykee, 
47  Mich.  294;  but  the  plaintiff  did  not  request  that  it  be  specifi- 
caOy  submitted  to  the  jury,  and  there  is  no  ruling  of  the  Circuit 
fudge  in  respect  to  it  for  us  to  review. 
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It  iSy  as  we  think,  of  no  importance  in  the  case  that  the  invalid 
■ale  was  made  by  Hagerson  instead  of  by  Spalding  in  person.  Ilad 
Hagerson,  without  authority  to  sell  interests  in  lands»  assumed  to 
grant  such  licenses  at  his  own  instance,  they  would  have  been  ?oid 
eyen  as  licenses;  but  here  the  case  which  the  jury  belieyed  was 
that  the  parties  who  bargained  with  Hagerson  were  sent  to  him  for 
that  purpose  by  Spalding  himself;  and  if  that  was  the  case  the  li- 
censes granted  stand  on  no  different  footing  than  if  Spalding  in 
person  had  given  them. 

Some  other  points  are  made  in  the  brief  for  the  plaintiff,  which 
we  have  considered  and  do  not  think  are  well  taken.  They  rest  so 
exclusively  upon  the  peculiar  facts  of  the  case  that  their  discussion 
could  do  nothing  toward  settling  any  general  principle,  and  is 
therefore  unimportant 

We  find  no  error  in  the  record,  and  the  judgment  must  be  af» 
Aimed  with  costs. 

Judgmeni  qfirmetL 

The  other  judges  oonenrred. 


HOFBB  y.    Ho  DOB. 

<B  Mloh.  8SS.) 

Matter  and  aervaiU — hiriiig  qf  team  and  driller. 

Where  the  hirer  of  a  team  with  a  driver  agrees  witli  the  owner  that  he  will 
temporarily  famish  his  own  driver,  the  hirer  is  bound  to  ordinarj  eaie 
toward  the  owner,  and  the  driver  is  his  servant. 

ACTION  for  value  of  a  horse,  etc.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

71  L.  CiMdbaume  and  Littibridge  A  LaiAam,  for  appellant 

Candler  £  Orani,  for  appellee. 

Ghaxplin,  J.     The  plaintiff  brought  an  action  against  the  de- 
fendant to  recover  the  value  of  a  horse  and  harness  and  damages  to  m 
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wagon,  under  the  following  circumstances:  On  the  26th  day  of 
September,  188'i,  and  for  some  time  prior  thereto,  the  defendant 
was  the  owner  of  and  operated  a  foundry  and  machine  shop,  situ- 
ated on  the  shore  of  Portage  lake  in  the  county  of  Houghton. 
Plaintiff  was  under  a  contract  with  defendant  to  do  certain  team 
work  for  him  at  his  foundry,  in  the  execution  of  which  he  em- 
ployed his  horse,  harness  and  wagon.  He  also  furnished  a  teamster 
to  drive  the  horse.  This  contnict  to  do  teaming  was  from  month 
to  month.  On  the  26th  of  September,  1882,  his  teamster  being 
sick,  he  took  his  horse  and  wagon  to  the  office  of  defendant  and  in- 
formed defendant's  agent  of  the  fact  of  his  teamster's  illness.  The 
plaintiff  testifies  that  Mayworm,  the  defendant's  agent,  told  him 
to  leave  the  horse  there  and  they  would  take  care  of  him;  that 
probably  they  would  not  use  him,  but  if  they  did,  they  would  find 
a  driver  themselves.  Mr.  Ai  ay  worm  says  he  told  the  plaintiff  that 
he  could  drive  the  horse  up  and  if  they  found  they  had  to  do  any 
driving  they  could,  as  he  suggested,  let  one  of  their  own  men  go 
along  and  do  the  driving;  they  could  accommodate  him  to  that 
extent 

Having  occasion  to  use  the  horse  to  draw  some  castings,  the 
agent  took  an  employee  from  the  shop  and  directed  him  to  drive 
the  honse.  'J*he  testimony  shows  that  this  person  was  incompetent 
to  have  the  care  and  management  of  a  horse,  that  he  was  inex- 
perienced in  drinn^:  horses,  and  so  informed  the  agent,  Mayworm, 
at  the  time.  He  says  he  told  Mr.  Mayworm  that  he  had  never 
driven  a  horse  but  once  before.  The  record  discloses  the  fact  that 
the  castings  to  be  hauled  were  situated  on  the  dock  and  within  a 
few  feet  of  the  waters  of  the  lake;  that  to  receive  the  load  it  waa 
necessary  to  back  the  horse  and  wagon  within  about  three  feet  of 
the  water;  that  there  was  no  protection  along  the  margin  of  the 
dock  to  prevent  the  horse  and  wagon  from  being  backed  into  the 
lake.  The  person  selected  by  defendant's  agent  i)roceeded  to  do 
the  work  designated,  and  having  hauled  one  load,  in  placing  his 
wagiin  m  position  for  another  backed  the  horse  off  from  the  dock 
mto  the  lake  and  the  horse  was  drowned. 

There  was  a  verdict  and  judgment  for  the  plaintiff  in  the  court 
below  and  defendant  assigns  error  here.  There  are  twenty-two  as- 
signments of  error,  seventeen  relating  to  errors  in  the  admission  or 
exclusion  of  testimony,  and  five  to  the  action  of  the  court  in  charg- 
ing the  jury. 

Vol.  L—  S3 
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We  perceiye  no  error  either  in  the  admission  or  exclusion  of  tes- 
timony. 

The  main  contention  aside  from  the  qaestion  of  negligence,  was 
whether  under  the  facts  above  stated,  the  driver  in  charge  of  the 
horse  at  the  time  of  the  accident  was  the  servant  of  the  plaintiff  or 
that  of  the  defendant. 

The  defendant's  position  is  that  the  plaintiff,  being  himself  em- 
ployed under  a  contract  to  do  the  work  in  the  execution  of  which 
the  accident  happened,  the  person  selected  by  the  defendant  was 
under  the  circumstances  the  servant  of  the  plaintiff;  that  in  the 
light  of  the  contract  it  was  merely  an  act  of  accommodation  to 
plaintiff,  and  that  defendant  assumed  no  risk  or  liability  in  respect 
thereto. 

We  do  not  think  this  is  a  correct  view  of  the  law.  It  is  true  that 
defendant  was  under  no  obligation  to  furnish  a  driver  for  plaintiff 
or  to  assist  him  in  any  manner  m  carrying  out  his  contract  with 
him.  But  when  the  defendant  received  the  horse  and  wagon  in  his 
possession  and  put  them  to  use  in  his  business,  it  was  incumbent 
upon  him  to  use  them  with  ordinary  care  and  to  furnish  a  compe- 
tent person  as  driver.  And  we  think  that  under  the  facts  of  this 
case  the  driver  employed  at  the  time  of  the  accident  was  clearly  the 
servant  of  the  defendant.  He  was  subject  to  his  direction  and  con- 
trol, could  be  withdrawn  or  not  from  that  duty  at  his  option,  and 
his  possession  of  the  property  in  question  must  be  deemed  the  posess- 
sion  of  the  defendant  while  engaged  in  the  defendant's  business. 

Complaint  is  made  that  the  judge  charged  the  jury  that  the  de- 
gree of  care  required  of  defendant  Hodge,  or  his  authorized  agent 
in  this  business,  was  ordinary  care,  caution  and  prudence;  that  he 
was  held  to  that  degree  of  care,  caution  and  prudence  that  an  av- 
erage man  of  good  sense  exercises  about  his  own  affairs;  and  coun- 
sel for  defendant  insists  that  the  court  should  have  charged  the 
jury  that  slight  care  was  all  that  was  required  of  the  defendant 
upon  the  plaintiff's  own  theory  of  the  case. 

The  charge  of  the  court  was  correct.  The  bailment  being  bene- 
ficial to  both  parties,  the  duty  of  the  defendant  in  keeping  the 
property  was  substantially  the  same  as  in  a  bailment  for  hire.  He 
was  bound  to  keep  and  preserve  the  property  with  ordinary  care  — 
that  care  which  a  prudent  man  ordinanly  takes  of  his  own  property. 
This  duty  called  upon  him  to  select  a  careful  and  competent  driyer 
if  he  saw  fit  to  employ  the  property  in  his  own  use. 
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We  think  the  ca^e  was  fairly  Bubmitted  to  the  jury  by  the  court, 
wd  we  find  no  error  in  his  rulings,  and  the  judgment  is  affirmed 
with  costs. 

Judgmeni  affirmecL 

The  other  justices  concurred. 


Wood  v.  Dstboit  City  Street  Railway  Oompavt. 

(SSXlQh  l«.) 

Jfsffiigm%es  —  conirOnUarp  —  driting  on  itreei  raHwaiif. 

It  is  grosB  negUgence  to  diiTe  upon  a  street  railway  track  withoat  looldikf 
•nmnd,  and  it  is  nnlawf al  to  driTe  along  saoh  track  and  wlllfally  obstmet 
the  ears.* 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  case.    The  defendant  had  judgment  below. 

John  O.  HawUffy  for  appellant. 
Jo&ft  C.  Donnelly,  for  appellee. 

CooLEY,  C.  J.  This  is  an  action  for  personal  injuries  alleged  to 
hare  been  caused  by  the  driver  of  the  defendant  negligently  causing 
his  car  to  run  against  the  vehicle  of  the  plaintiff,  as  he  was  driving 
along  one  of  the  streets  of  Detroit. 

The  plaintiff  was  sworn  as  a  witness  in  his  own  behalf,  and  he 
also  called  the  driver  as  his  witness.  After  hearing  both  stories  the 
Circuit  judge  ruled  that  there  was  nothing  to  go  to  the  jury,  and 
directed  a  verdict  for  the  defendant.     The  plaintiff  brings  error. 

According  to  the  plaintiff's  story  he  was  driving  a  one-horse 
Tehicle  along  the  street  on  one  side  of  the  defendant's  tracks  when 
he  encountered  obstructions  and  turned  toward  the  tracks  so  that 
his  right-hand  wheels  were  over  the  rails.  He  did  not  look  behind 
him  to  see  if  a  car  was  coming  until  he  felt  something  strike  the 
rear  wheel.  He  then  looked  around  and  saw  it  was  the  street  car. 
and  the  driver,  as  he  says, ''  motioned  me  with  one  hand  to  go  on 

*See  Spavlding  ▼.  Jams,  82  Hun,  821 ;  Brawn  t.  BraadiMp  sU.,  B,  Go., 
SO  N.  T.  Snper.  106 
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or  ho  would  knock  a  wheel  o(T  me.  I  laughed  at  him  and  saiil,  *  Yoa 
better  not  knock  ofF  more  than  one  or  two  of  them  or  somebody  will 
have  to  pay  for  them.'  He  kept  on  motioning  to  get  out  of  the 
way.  I  told  him  I  could  not  get  over  those  wagons,  and  I  was  not 
going  to  try,  but  I  would  get  out  of  his  way  just  as  soon  as  ever  I 
oould.  I  kept  on.  There  was  a  number  of  wagons  standini;  on 
that  side  of  the  street,  loaded  with  brick,  and  three  or  four  or  five 
of  them  with  the  rear  ends  of  the  wagon  out  on  the  street  further 
than  the  fore  end,  which  brought  the  rear  end  of  these  wagons  veiy 
near  the  car  track,  so  that  I  had  to  get  with  the  wheels  on  the  right- 
hand  side  of  my  wagon  partially  on  to  the  track,  and  some  places  it 
got  off  the  track,  and  some  places  I  had  to  get  right  out  pretty  well 
over  the  track." 

Up  to  this  point  the  plaintiff  wiis  not  only  in  fault,  but  he  was  the 
only  party  in  fault.  lie  had  driven  upon  the  track  in  front  of  an 
approaching  car  without  looking  around  until  the  car  had  come  in 
collision  with  his  vehicle.  This  was  gross  carelessness  on  his  part. 
But  further  on  his  evidence  shows  that  the  otiier  side  of  the  tnick 
was  entirely  unobstructed,  and  that  there  was  nothing  to  prevent 
his  crossing  at  once  and  al. owing  the  street  car  to  proceed  on  its 
way.  The  car  hod  come  to  a  stand-stiU  on  the  first  collision,  and 
the  plaintiff's  conduct  in  maintaining  his  ground  and  responding  to 
the  driver's  request  that  lie  should  get  out  of  the  way  by  a  laugh 
and  a  threat,  was  not  only  a  wrong  to  the  defendant  but  also  to  any 
persons  who  might  then  be  ndmg  in  the  car  or  awaiting  its  coming* 

But  the  plaintiff  further  testified  that  as  he  was  leaving  the  track 
the  driver  called  out:  •*  GjJ  damn  you,  I  can  smash  you  anyhow,** 
and  that  he  let  g)  tho  brake  an.l  the  cir  almost  instantly  struck  the 
plaintiff's  wagon  and  threw  it  over,  inflicted  the  injury  complained 
of.  The  infercncc  from  this  might  be  that  the  driver  purposely 
and  in  the  anger  excited  by  their  altercation,  nm  his  car  against  the 
plaintiff's  wagon,  an  1  if  the  action  hiul  boon  brought  for  the  tres- 
pass, it  miglit  becoTi^  necossirv  t)  d3cil'3  whether  under  c:i9e3  like 
Wnghl  V.  If'//r/i.r,  I9  Wend.  343,  the  defendant  would  bo  ras)H>nsi» 
ble.  In  tliat  case  it  was  daci  le  1  th*it  where  the  servant  willfully 
drove  his  master's  conveyance  over  a  thirl  person  and  injured  him, 
the  trespass  was  that  of  the  servant  for  which  the  master  was  not 
liable.  The  case  was  followed  m  Rinhiwtud  Tnrnmk^  f'o,  v.  Vanthr-- 
hit,  1  TIill  48^;  s.  r  in  error,  2  N.  Y  479.  where  the  m^ister  of  a 
vessel  had  purposely  run  the  vessel  into  another,  and  in  lUinoiM 
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Gent.  R.  Co,  v.  Downey^  18  111.  259,  where  the  engineer  upon  a  rail- 
road purposely  ran  his  engine  over  live  stock.  Also  in  DeCanip  y. 
Railroad  Co^  12  Iowa,  348,  and  many  other  cases.  The  general  princi- 
ple that  the  master  is  not  liable  for  his  servant's  trespasses  is  f ami  I  iar, 
and  was  recognized  by  this  court  in  Chicago  efc,^  Ity.  Co.  v.  Bay-, 
peldy  37  Mich.  205.  And  if  it  were  important  to  di-termine  whether 
the  injury  was  one  purposely  inflicted  and  not  one  resulting  from 
carelessness,  the  question  would  no  doubt  be  one  to  be  submitted 
to  the  jury.  Rounds  v.  Delaware,  etc.,  R.  Co.,  64  N.  Y.  129;  b.  a, 
21  Am.  Rep.  597. 

Bat  this  is  an  action  in  esse,  and  the  ground  on  which  it  is  sought 
to  charge  the  defendant  is  that  its  servants  negligently  drove  the 
(nr  agdinst  the  plaintiff's  vehicle.  We  are  then  to  see  whether,  if 
negligence  on  the  part  of  the  driver  is  made  out,  or  there  is  any 
evidence  tending  to  prove  it,  the  plaintiff  himself,  on  his  own  evi- 
dence, does  not  appear  to  have  been  at  least  equally  negligent.  And 
we  think  he  does.  lie  knew  very  well  he  was  in  the  driver's  way, 
and  he  had  had  ample  time  and  opportunity  to  get  out  of  danger  if 
so  disposed.  That  he  was  not  disposed  to  allow  the  car  to  go  on 
until  it  suited  his  pleasure  to  do  so,  is  quite  apparent,  and  there  is 
abundsmt  reason  in  his  evidence  for  believing  that  ho  was  purposely 
annoying  the  driver  and  delaying  the  car.  If  so,  ho  cannot  com- 
plain of  the  consequences. 

The  driver's  testimony  is  quite  different  from  the  plaintiff's.  He 
testified  that  when  he  first  signalled  the  plaintiff  to  get  off  the  track, 
the  plaintiff  made  no  effort  to  do  so.  The  driver  told  him  to  get 
off  or  he  would  be  run  into,  and  he  replied,/  Run  and  be  damned; 
ho  had  as  much  right  to  the  track  as  the  driver  had,  and  he  would 
get  off  when  he  pleased.'  lie  drovo  right  along  on  the  track,  look- 
ing back  and  scolding  the  driver.  Finally  he  turned  off,  and  the 
car  moved  on.  but  he  almost  immediately  turned  again  toward  the 
track  sullicicntly  to  be  struck  by  the  car.  If  this  evidence  is  true, 
the  contributory  negligence  of  the  plaintiff  was  plain  and  very 
gross,  and  he  must  bear  the  consequences.  Whether  therefore  we 
believe  the  plaintiff  or  the  driver,  the  ruling  of  the  Circuit  judge 
was  well  warranted. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 

The  other  justices  concurred. 
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Debwik  V.  Pabsoks. 

(tt  Xieh.  4».) 
Sridenee — hallucination  j*  —  i  "ipftirhmerU. 

On  the  trial  of  a  complaint  for  indecent  aaaault  apon  a  woman  in  diaordered 
health,  it  is  proper  to  show  that  sach  persona  are  anbject  to  hallncinationa, 
and  to  ask  her  if  she  had  not  made  similar  charges  before,  withoat  men- 
tioning the  one  in  question ;  but  not  proper  to  nsk  her  if  she  had  not  been 
undergoing  medical  treatment  at  a  college  in  presence  of  a  class,  nor  to  show 
that  t&e  defendant  had  improperly  approached  the  judge  or  been  charged 
with  buying  yotea. 

ASSAULT  and   battery.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

James  ff.  Pounds  for  appellant 

Moore  d  Ganfieldf  for  appellee. 

GooLEY,  0.  J.  Action  for  assanlt  and  battery.  The  plaintiff 
was  the  sole  witness  to  the  facts  upon  which  she  relied  for  recovery. 
The  defendant  contradicted  flatly  the  story  told  by  the  plaintiff, 
but  he  also  claimed  and  put  in  evidence  to  show  that  the  plaintiff 
was  afflicted  with  a  certain  disease,  and  that  women  having  that 
disease  are  likely  to  have  hallucinations  under  which  they  imagine 
that  assaults  like  the  one  complained  of  are  made  upon  them. 

The  case  was  tried  by  the  jury  and  judgment  rendered  for  de- 
fendant. The  plaintiff  complains  of  a  considerable  number  of  rul- 
ings made  by  the  trial  judge  on  questions  of  admissibility  of 
evidence,  and  the  case  has  been  fully  and  ably  argued  upon  the 
errors  assigned  by  her.  We  have  considered  them  all  and  have 
reached  the  conclusion  that  while  the  judge  might,  and  perhaps  in 
some  cases  ought  to  have  ruled  differently,  yet  that  no  such  error 
appears  as  would  justify  the  reversal  of  the  judgment. 

The  case  was  one  which  justified  a  good  degree  of  liberality  in 
the  admission  of  evidence.  The  parties  were  directly  opposed  in 
their  testimony,  and  the  jury  would  be  likely  to  accept  the  state- 
ment of  the  one  who  was  best  supported  by  the  circumstances. 
The  plaintiff  was  cross-examined  at  great  length  on  her  previous 
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history,  and  seems  to  have  been  willing  to  make  full  explanations 
on  most  subjects.  To  questions  whether  she  had  not  made  charges 
similar  in  nature  against  two  other  persons  objection  was  made,  but 
▼e  hare  no  doubt  it  was  proper  to  allow  them,  and  also  to  prove 
the  facts  if  she  denied  having  made  the  charges.  The  probability 
that  a  woman  who  conducts  herself  properly  will  be  frequently 
assaulted  is  very  small,  and  every  new  complaint  therefore  tends  to 
cast  doubt  upon  those  which  preceded  it.  It  was  also  proper  to 
ask  the  plaintiff  whether  she  did  not  within  a  few  hours  after  the 
alleged  offense  tell  a  confidant  of  a  similar  case  but  make  no  men- 
tion of  this;  and  then  when  she  denied  it,  to  allow  her  to  be  con- 
tradicted. The  jury  would  be  very  likely  to  infer  that  an  outrage 
just  committed  and  not  mentioned  under  such  circumstances  was 
not  committed  at  all. 

It  was  also  proper,  after  it  had  been  proved  that  plaintiff  was 
afflicted  with  a  particular  disease,  to  show  by  experts  that  a  consid- 
erable proportion  of  women  thus  diseased  were  liable  to  hallucina- 
tions respecting  the  conduct  of  men  toward  them.  There  was 
indeed  no  direct  evidence  that  plaintiff  was  ever  the  victim  of  hal- 
lucinations; but  nevertheless  she  might  be  without  the  fact  being 
known;  and  so  long  as  the  main  facts  to  which  she  testified  were 
in  dispute,  the  circumstance  which  might  produce  delusion  was 
not  without  significance. 

But  upon  this  branch  of  the  case  a  wrong  was  done  to  the  plaint- 
iff which  we  cannot  pass  without  rebuke.  She  appears  to  be  a 
woman  without  means,  and  she  went  for  necessary  medical  treat- 
ment to  the  hospital  of  a  medical  college  where  she  would  be  treated 
without  charge.  The  reason  for  this  gratuitous  treatment  is  under- 
stood to  1)0  that  the  students  attending  the  college  have  the  benefit  of 
Kuch  instruction  as  comes  fromactual  attendance  upon  surgical  opera- 
tions and  other  treatment.  To  submit  to  treatment  before  a  class 
of  students  must  often  be  mortifying  to  a  modest  woman;  but  if 
she  is  poor  there  is  nothing  disgraceful  in  it,  and  it  ought  not  to 
be  the  subject  of  controversy  or  comment  elsewhere  with  a  view  to 
her  annoyance.  The  public  as  well  as  the  woman  herself  is  inter- 
ested in  her  having  the  attention  and  treatment  her  case  requires, 
and  she  is  to  be  commended  for  going  for  it,  instead  of  being  ex- 
posed to  ridicule  or  to  disparaging  suggestions.  Therefore  in  this 
case,  after  it  had  appeared  that  the  woman  had  been  treated  by  a 
competent  physician,  the  question  whether  the  treatment  was  not 
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in  presence  of  a  class  of  medical  students  should  never  have  been 
asked,  or  if  asked,  should  have  been  promptly  overruled.  It  oould 
have  had  no  purpose  except  to  afford  a  ground  for  unfavorable  in- 
ferences respecting  her  modesty;  and  these  if  unjust  would  subject 
the  woman  to  a  great  cruelty  when  her  only  fault  was  her  poverty. 

In  most  such  cases  unfavorable  inferences  would  unquestionably 
be  unjust;  and  it  would  therefore  be  inexcusable  to  suggest  them 
in  any  case  without  direct  evidence  rendering  their  justice  prob- 
able. 

We  cannot  believe  however  that  the  plaintiff's  case  was  injured 
by  this  evidence.  Indeed  it  was  more  likely  to  be  aided;  for  a  jury 
is  certain  to  be  quick  to  detect  any  thing  which  appears  like  an 
insuU  to  a  woman  in  their  presence,  and  to  resent  the  insult  if  in 
their  power  to  do  so.  It  is  not  likely  the  plaintiff's  counsel  failed 
to  call  the  attention  of  the  jury  to  any  unnecessary  and  apparently 
baseless  insinuations  against  his  client,  and  he  would  be  reasonably 
certain  to  have  the  sympathy  of  the  jury  with  him  in  very  plain 
and  pointed  comments.  We  do  not  think  therefore  that  we  ought 
to  disturb  the  judgment  for  the  improper  admission  of  this 
evidence. 

When  defendant  was  on  the  stand  he  was  asked  with  a  view  to 
discredit  him  whether  he  had  not  improperly  approached  a  oertiua 
judicial  officer,  and  whether  he  had  not  in  a  certain  election  been 
charged  with  buying  votes.  These  and  other  similar  queetions 
were  overruled.  Obviously  they  had  no  hearing  on  the  case  on 
trial.  A  man  cannot  be  said  to  be  more  likely  to  assault  a  woman 
because  of  being  guilty  of  the  conduct  suggested.  The  ruling  was 
correct. 

Nothing  further  in  the  case  seems  to  us  to  require  comment,  and 
the  judgment  must  be  affirmed. 

JudfftMiU  afflrmmL 
The  other  justices  ooncuned. 
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(68]Cieb.4IIS.) 
Statute  offraudu — agreement  for  lease. 

An  oml  agreement  for  a  lease  for  a  year,  to  commenoe  in  the  future,  is  Talid. 

ASSUMPSIT.     The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

Stewart  di  Oallwoayy  for  appellant. 
Jmn»  H.  Pounds  for  appellee. 

Caitpbbll,  J.  This  was  an  action  by  a  tenant  against  his  land- 
lord for  disturbance  in  his  enjoyment.  The  main  dispute  was  con- 
cerning the  validity  of  the  lease.  The  testimony  tended  to  show 
an  agreement  by  parol  in  April  for  a  year's  tenancy  from  the  bo- 
ginning  of  May.  The  court  below  held  that  an  agreement  by  parol 
for  a  fall  term  of  a  year,  to  begin  in  the  future,  was  void  under  the 
statute  of  frauds.  That  statute  provides  that  all  contracts  for  the 
leasing  for  more  than  one  year  of  lands  shall  be  void  unless  in  writ- 
ing. Comp.  L.,  g  4694;  How.  St.,  §  6181.  The  only  other  pro- 
Tision  supposed  to  be  involved  is  that  which  declares  that  every 
agreement  which  by  its  terms  is  not  to  be  performed  within  one 
jear  must  be  in  writing.     Comp.  L  ,  §  4698;  How.  St.,  §  Q185. 

The  distinction  between  an  agreement  for  a  lease  and  the  lease 
itself  was  pointed  out  in  Tillman  v.  Fuller,  13  Mich.  113.  It  is 
Tery  well  settled  that  a  lease  may  be  made  to  take  effect  in  future, 
and  that  the  estate  does  not  begin  with  the  contract,  but  with  the 
future  period.  Young  v.  Daie^  5  N.Y.  463;  Trull  v.  Granger,  8  N. 
Y.  115;  Wood  v.  Hubbett,  10  N.  Y.  479.  It  is  held  in  New  York, 
under  a  statute  corresponding  to  ours,  that  an  agreement  by  parol 
for  a  future  term  not  exceeding  one  year  is  valid,  and  not  within 
the  statute.  Toung  v.  Dake,  5  N.  Y.  463.  That  case  is  well  con- 
sidered, and  is  we  think  a  fair  construction  of  the  statute, 
which  ought  not  to  be  given  a  strained  meaning.  The  same  doc- 
trine has  been  adhered  to  in  that  State,  and  is  reaffirmed  emphati- 
cally in  Becar  v.  Flues,  64  N.  Y.  518,  where  a  tenant  was  held 
Vol.  L  — 84 
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liable  for  the  agreed  rent,  who  had  never  gone  4nto  poeseBsion  and 
had  declined  to  do  so. 

Concurring  as  we  do  in  this  view  of  the  law,  we  think  the  court 
below  erred  in  its  ruling,  and  should  have  allowed  a  recovery  of 
damages  for  the  injury  done  plaintiff.  We  note  further  in  the 
record  that  the  right  of  possession  seems  to  have  been  determined 
in  plaintiff's  favor  in  proceedings  before  a  commissioner,  and  we 
cannot  understand  why  on  any  theory  his  recovery,  to  some  extent 
si  least,  was  questionable.  But  as  tenant  for  a  year  he  was  of 
course  entitled  to  larger  damages. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial 
granted. 

JudgmmU  r^v&mtL 
The  other  justices  concurred. 


Williams  y.  Mutual  Oas  Ookpaxt. 

(OlMioh.  400.) 

■ 

Corporation— ffOM  company  —  dutif  to  oerw  oB. 

A  gas  oomiMUij  is  bound  to  supply  all  individuals  requiring  it,  on  pajmsnt  or 

reasonable  aecuritj. 

THE  opinion  states  the  case.     The  defendant  had  judgment 
below. 

F.  A.  Baker,  for  appellant. 

Meddatighy  Driggs  d  Harmon,  for  appeUee. 

Sherwood,  J.  The  plaintiff,  in  the  month  of  November,  1879^ 
resided  in  Detroit  and  was  in  possession  of  and  keeping  the  hotel 
known  as  the  Biddle  House,  containing  a  very  large  number  of 
rooms,  all  of  which  were  furnished  with  gas-pipes  and  fixtures  for 
the  purpose  of  lighting  the  same,  and  which  had  been  so  lighted 
for  many  years. 

The  defendant  corporation  was  dnly  organized  under  the  act  <}f 
the  legislature  for  the  formation  of  gas-light  companies,  appioveid 
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February  12,  1855,  and  located  in  Detroit  On  the  15th  day  of 
NoTember  aforesaid  the  defendant,  in  pursuance  of  said  act  of  the 
legislature  and  the  charter  and  by-laws  of  Detroit,  was  and  had 
been  for  some  time  previous  carrying  on  the  business  for  which  it 
was  organized,  supplying  the  citizens  at  hotels  and  private  dwell- 
ingp  with  gas  in  such  quantities  as  desired,  and  among  others  had 
connected  its  pipes  with  those  of  the  Biddle  House,  and  for  some 
time  previous  had  been  supplying  it  with  gas  as  its  proprietors  de- 
sired. On  that  day  the  defendant  refused  to  supply  the  Biddle 
House  longer  unless  its  proprietor,  the  plaintiff,  would  keep  on  de- 
posit with  the  company  tlOO.  It  was  receiving  at  that  time  about 
t60  worth  of  gas  per  week,  and  its  requirements  were  increasing. 

The  plaintiff  regarding  the  demand  as  unreasonable,  declined  to 
make  the  required  deposit,  and  tendered  the  defendant  175  and 
demanded  that  the  company  should  furnish  him  gas  at  the  Biddle 
House  to  that  amount.  This  the  defendant  refused  to  do  and  cut 
off  the  service  at  the  hotel. 

The  plaintiff  claims  that  it  was  the  defendant's  duty  to  furnish 
him  with  the  gas  required,  and  upon  the  terms  demanded;  that  he 
has  suffered  great  injury  to  his  business  in  consequence  of  the  de- 
fendant's neglect  so  to  do.  And  he  brings  his  suit  in  this  case  to 
recover  his  damages.  A  trial  was  had  in  the  Superior  Court  of 
Detroit,  and  the  judge  directed  a  verdict  for  the  defendant.  The 
plaintiff  brings  error  and  the  case  is  now  before  us  on  a  bill  of  ex- 
(.*eption8  containing  all  the  testimony. 

The  questions  presented  and  argued  before  the  judge  of  the  Su- 
perioi  Court  by  counsel  for  defendant  were,  first,  the  plaintiff  could 
not  recover  for  the  reason  the  defendant  was  under  no  legal  duty  or 
obligation  to  supply  any  citizen  of  Detroit  with  gas;  and-  second,  if 
such  duty  was  imposed  upon  the  defendant,  the  conditions  upon 
which  the  defendant  proposed  and  offered  to  perform  it  were 
reasonable.  The  court  disagreed  with  defendant's  counsel  in  the 
first  position,  but  sustained  them  in  the  second.  I  agree  with 
the  judge  of  the  Superior  Court  that  it  is  the  duty  of  the  defendant 
upon  reasonable  conditions,  to  supply  the  citizens  of  Detroit  who 
have  their  residences  and  places  of  business  east  of  the  center  of 
Woodward  avenue,  with  gas  wherever  the  defendant  has  connected 
its  mains  and  service  pipes  with  the  pipes  and  fixtures  used  at  such 
residences  and  places  of  business  and  the  owners  or  occupants  shall 
desire  the  same. 
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The  defendant  is  a  corporation  in  the  enjoyment  of  certain  righti 
and  privileges,  tinder  the  statutes  of  the  State  and  charter  and  by- 
laws of  the  city,  and  derived  therefrom.  These  rights  and  privileges 
were  granted  that  corresponding  duties  and  benefits  might  inure  to 
the  citizens  when  the  rights  and  privileges  conferred  should  be  ex- 
ercised. The  benefits  arc  the  compensation  for  the  rights  conferred 
and  privileges  granted,  and  are  more  in  the  nature  of  convenience 
than  necessity,  and  the  duty  of  this  corporation  imposed  cannot 
therefore  be  well  likened  to  that  of  the  innkeeper  or  common  car- 
rier, but  more  nearly  approximates  that  of  the  telegraph,  telephone 
or  mill-owner.  The  company  however  in  the  discharge  of  its  Antj 
may  govern  its  action  by  reasonable  rules  and  regulations,  and  when 
it  has  done  so,  all  persons  dealing  with  it,  as  well  as  the  company 
itself,  must  yield  obedience  thereto.  The  statute  under  which  the 
defendant  company  is  organized  provides  it  may  ordain  and  enact 
by-laws  for  that  purpose;  but  the  record  discloses  no  such  action 
taken  on  the  part  of  the  defendant;  neither  does  it  show  any  gen- 
eral action  or  custom  of  the  company  in  making  terms  with,  or  for 
supplying  gas  to  proprietors  of  hotels  or  other  persons  except  as 
required  in  this  case. 

The  president  of  the  defendant  company  was  sworn  and  exam- 
ined, and  testified  that  the  defendant  made  weekly  or  monthly  col- 
lections for  gas  furnished.  He  further  said  that  the  defendant 
refused  to  let  the  plaintiff  have  a  supply  for  the  Biddle  House  unless 
he  would  first  sign  a  contract  with  the  company  therefor,  and  in 
addition  thereto  keep  on  deposit  with  the  company  the  sum  of  $100 
so  long  as  it  furnished  him  with  a  supply;  that  the  plaintiff  tendered 
the  def  endan  1 175,  and  demanded  that  the  company  should  supply  the 
house  and  offered  to  give  good  personal  security  for  payment  and  per 
formance  on  his  part  to  the  extent  it  should  be  furnished  or  the  com- 
pany require;  and  that  the  company  refused  to  accept  the  tenns  pro- 
posed by  plaintiff,  or  furnish  his  house  with  gas  as  required. 

This  corporation  is  authorized  and  permitted  to  do  business  in 
Detroit  only  upon  the  ground  of  public  convenience,  and  that  ben- 
efits mav  accrue  to  its  citizens. 

It  is  true  that  neither  by  the  charter  of  the  company,  its  articles 
of  association,  or  the  by-laws  of  the  city  authorizing  its  existence 
there,  has  it  the  exclusive  right  to  manufacture  and  sell  gas.  It  is 
however  within  the  experience  of  us  all,  and  I  may  say,  I  think, 
with  great  propriety,  within  the  judicial  knowledge  of  the  courts. 
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that  the  iiianufactureaud  supply  of  infiammablegas  for  the  purpose 
of  lighting  cities,  villages,  stores,  hotels  and  dwellings  is  not  a 
domestic  or  family  mauufactui'e.  It  is  carried  on  alniDst  exclusively 
by  pubhc  or  tissociated  capital,  and  to  make  it  a  paying  industry 
roquires  the  exercise  and  enjoyment  of  certain  rights  and  franchises 
only  to  be  acquired  from  municipal  or  State  authority.  Associa- 
tioiis  of  this  kinj.  sis  hits  been  well  said,  '*are  not  like  trading  and 
manufacturing  coqTorations,  the  ])urvicw  of  whose  operations  is  as 
extensive  as  commerce  itself,  and  whose  productions  may  be  trans- 
por  ed  from  market  lo  market  throughout  the  world."  It  is  not  a 
tr.iding  cor|ioration,  its  product  is  designed  for  the  citizen,  and  the 
extent  to  which  it  is  used  de|)ends  upon  homo  consumption  in  the 
immediate  neighborhood  and  community  in  which  the  manufacture 
is  wrought.  It  is  in  the  strictest  sense  a  local  commodity,  and 
not  commercial.  It  can  only  be  used  by  consuming  it,  and  hence 
can  have  no  )>l2ice  with  articles  of  tmdo.  'i1ie  success  of  the  com* 
pany  greatly  depends  upon  the  necessity  of  the  citizens  in  ihe 
vicinity  of  its  location,  and  its  operations  may  serioujiy  affect  the 
public  iwlicy  and  individual  convenience  of  the  community.  The 
nature  of  the  article  made,  the  objects  of  the  company,  its  relations 
to  the  community,  and  the  rights  and  privileges  it  must  necessarily 
exercise,  give  the  com])any  a  public  chtiracter,  and  to  a  certain 
extent,  a  mono[)oly  which  cnn  never  be  tolerated,  only  u)X)n  the 
ground  of  some  corresi)onding  duty  to  meet  the  public  want. 
Such  duty  rests  upon  this  defendant,  and  I  think  it  roquires  the 
company  to  furnish  to  this  |  luintiff,  at  the  Biddle  House,  the  sup- 
ply of  gas  demanded,  under  reasonable  rules  and  regulations,  but 
among  sdl  such  as  might  be  mentioned,  it  is  with  the  defendant  to 
adopt  and  rely  upon  such  as  it  may  select.     This  is  its  privilege. 

Tho  duty  of  tlic  coni;>:iny  towarJ  t!io  citizens  and  that  of  the 
citizoa  t j'.ir.ir  I  th3  con;>i:iv,  \i  s:>nfi?w!i:it  reciprocal,  and  any  rule 
or  regulation  «»r  course  of  dealing  between  tho  parties  which  does 
not  secure  the  j:ist  rights  of  both  ought  not  to  be  adopted,  and 
cannot  receive  tlie  sanction  of  the  courts. 

When  the  defendant  company  m  idc  the  connection  of  its  service 
pi[K3H  and  mains  with  the  \n\Kis  and  fixtures  of  the  Biddle  House, 
it  im[>osed  uix)n  itself  the  duty  to  supply  the  house  and  premises 
upon  resisonable  terms  and  conditions  with  such  amount  of  giis  as 
the  owner  or  i>roprietor  might  require  for  its  use,  and  ]>ay  for,  so 
Wng  as  the  comiiaiiy  should  exist  and  do  business. 
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If  the  defendant,  as  one  of  such  conditions,  required  the  plaintiff 
to  give  sufficient  security  that  he  would  make  such  payment  and 
perform  such  conditions,  before  making  such  service,  I  think  it 
would  have  been  reasonable,  but  m  the  place  of  such  security  the 
defendant  demanded  a  deposit  of  money  with  the  company,  as  had 
been  its  custom.  This  the  company  had  a  right  to  do.  The  con- 
dition was  a  reasonable  one.  The  requirement  of  a  special  con- 
tract between  the  parties,  in  addition  to  the  deposit  of  money,  may 
not  be  unreasonable,  still  it  was  quite  unnecessary.  The  law  implies 
all  the  contract  needed,  and  courts  will  enforce  it  in  all  cases  to  the 
extent  necessary  to  secure  the  rights  of  the  parties. 

I  think  the  judgment  of  the  Superior  Court  should  be  affirmed. 

Judgtnent  affirmed. 

The  other  justices  concurred. 


People  v.  Bobt. 

(W  Mich.  ff77  ) 
Criminal  law  —  agency. 

The  owner  of  a  saloon  whoee  clerk,  without  his  knowledge  or  oonaent,  Imt 
while  he  was  on  the  premises,  opened  it  on  Sunday  morning  to  clean  it^  and 
sold  a  drink  to  a  customer,  may  properly  be  convicted  of  keeping  a  aalooD 
open  on  Sunday.* 

CONVICTION  of  keeping  a  saloon  open  on  Sunday.     The  opin- 
ion states  the  case. 

Jacob  J.  Van  Riper y  attorney-general,  for  People. 

Jacob  V.  Roger 8y  for  appellant. 

CooLEY,  C.  J.     The  respondent,  who  is  keeper  of  a  hotel  in  the 
village  of  Plaiuwell,  in  which  there  is  a  bar  for  the  sale  of  spiritu- 

*See,  as  to  intent,  HaUted  v.  Stale  (12  Vroom.  552),  32  Am.  Rep.  247  -.  Bed 
tnand  v.  State  (86  Ark.  58),  88  Am.  Rep.  24 ;  JPhrreil  v.  SlaU  (82  Ohio  St  456). 
80  Am.  Rep.  614 ;  King  v.  State  (58  Miss.  787),  88  Aul  Rep.  844 ;  Stem  ▼. 
StaU  (58  Oa.  229),  21  Am  Rep.  266,  and  note,  268 ;  Gearger.  Oebeg,  128 
289;  s.  ( .,  85  Am.  Rep.  876. 
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oasand  malfc  liquors,  was  prosecuted  and  eonyicted  for  not  keeping 
his  bar  closed  on  Sunday,  May  6,  18S3.  The  evidence  was  thafc  on 
the  morning  of  that  day  the  clerk  of  the  hotel  was  in  the  bar«room 
and  had  a  servant  with  him  scrubbing  it  out  when  a  person  came  in 
from  the  street.  He  appeared  to  be  known  to  the  clerk,  who  told 
him  he  did  not  want  him  there  Sundays.  The  man  said  he  wanted 
some  whisky.  The  clerk  told  him  he  must  get  his  whisky  Satur- 
day night.  After  some  more  words  between  them  the  clerk  told 
him  if  he  was  going  to  get  the  whisky  to  get  it  and  get  out  as  soon 
as  he  could.  Ue  got  the  whisky,  handed  pay  for  it  to  the  servant 
and  went  off.  The  respondent  was  not  at  the  time  present.  I'he 
clerk  testifies  that  he  was  somewhere  about  the  house,  but  he 
thought  he  was  not  up  yet ;  the  servant  says  he  was  about  there 
ahortly  afterward.  There  was  no  evidence  in  the  case  to  show  that 
respondent  assented  to  the  opening  of  the  bar  on  that  day,  or 
expected  or  desired  that  it  should  be  opened ;  neither  was  there  any 
evidence  to  the  contrary.     He  was  not  a  witness  on  his  own  behalf. 

The  case  comes  to  this  court  on  writ  of  error,  and  the  only 
qaestion  of  importance  is  whether  there  was  any  evidence  to  be  sub- 
mitted to  the  jury. 

The  statute  under  which  the  conviction  was  had  provided  that 
'*all  saloons,  restaurants,  bars,  in  taverns  or  elsewhere,  and  all 
other  places  where  any  of  the  liquors,"  etc.,  '^  may  be  sold,  or  kept 
for  sale,  either  at  wholesale  or  retail,  shall  be  closed  on  the  first  day 
of  the  week,  commonly  called  Sunday,"  etc.  How.  St.,  §2274; 
PubUc  Acts,  1881,  p.  350. 

It  will  be  observed  that  the  requirement  that  the  saloons  and 
other  places  mentioned  shall  be  closed  is  positive.  The  next  section 
of  the  statute  provides  that  any  person  who  shall  violate  this,  among 
other  provisions,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  punished  as  therein  prescribed.  In  terms  then  the  penalties  of 
the  statute  are  denounced  against  the  person  whose  saloon  or  other 
place  for  the  sale  of  intoxicating  drinks  is  not  kept  closed,  and  no 
other  fact  is  necessury  to  complete  the  offense. 

It  is  contended  nevertheless  that  to  constitute  an  offense  under 
the  section  referred  to,  there  must  be  some  evidence  tending  to  show 
an  intent  on  the  part  of  the  respondent  to  violate  it,  and  People  v. 
Parks,  49  Mich.  333,  which  was  a  prosecution  under  another  section 
of  the  same  statute,  is  cited  as  authority.  It  should  be  said  of  that 
case  that  the  facits  are  not  fully  given  in  the  report,  and  that  there 
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was  positive  evidence  in  the  case  to  negative  the  intent  in  the 
respondent  that  the  criminal  act  should  be  committed.  But  the 
case  is  plainly  distinguishable  from  this.  The  section  nnder  which 
Parks  was  prosecuted  makes  not  only  the  proprietor,  but  his  clerks, 
agents,  ctc.^  individually  liable  for  the  conduct  prohibited,  and 
imposes  upon  thorn  severally  the  duty  to  abstain  from  it.  The  sec- 
tion under  which  Roby  is  prosecuted  makes  the  crime  consist,  not 
in  the  affirmative  act  of  any  i)erson,  but  in  the  negative  conduct  of 
failing  to  keep  the  saloon,  etc.,  closed. 

I  agi*ee  that  as  a  rule  there  can  bo  no  crime  without  a  criminal 
intent;  but  this  is  not  by  any  means  a  universal  rule.  One  may  be 
guilty  of  the  high  crime  of  manslaughter  when  his  only  fault  is  gross 
negligence,  and  there  are  many  other  cases  where  mere  neglect  may 
be  highly  criminal.  Many  statutes  which  are  in  the  nature  of  police 
regulations,  as  this  is,  impose  criminal  penalties  irrespective  of  any 
intent  to  violate  them,  the  purpose  being  to  require  a  degree  of  dili- 
gence for  the  protection  of  the  public  which  shall  render  violation 
impossible.  Thus  in  Massachusetts  a  ])erson  may  be  convicted  of 
the  crime  of  selling  intoxicating  liquor  as  a  beverage,  though  he 
did  not  know  it  to  be  intoxicating;  Cammonweallh  v.  Bopnton^  % 
Allen,  IGO;  and  of  the  offense  of  selling  adulterated  milk,  though  he 
was  ignorant  of  its  being  adultemted.  CommoawedUh  v.  Fnrrefi,  9 
Allen,  489;  Cummomomllh  v.  IMbraok^  10  Allen,  200;  Cowvian- 
weallh  V.  Waife,  11  .Mien,  2C4;  CummonweaUh  v.  Sunih^  103  Mass. 
444.  See  Stale  v.  SniiUh  10  R.  I.  258.  In  Missouri  a  magistrate 
may  be  liable  to  the  penalty  for  ])erforming  the  marriage  ceremony 
for  minors  without  consent  of  parents  or  guardians,  though  he  may 
suppose  them  to  be  of  the  proper  age.  Beckham  v.  Nacke^  56  Mo. 
540.  Where  the  killing  and  sale  of  a  calf  under  a  specified  age  is 
prohibited,  there  may  be  a  conviction  though  the  |)arty  was  ignorant 
of  the  animal's  age.  CoinmontoeitUh  v  Kayniond^  97  Mass.  5t)7.  See 
King  V.  Dixon^  3  M.  &  S.  II.  In  Slaie  v.  Slcambaai  (*o.,  13  Md.  I6l, 
a  common  currier  was  held  liable  to  a  statutory  ]Xinalty  for  trans- 
porting a  slave  on  its  steamboat,  though  the  (lersons  in  charge  of  its 
business  had  no  knowledge  of  the  fsict.  A  case  determined  on  the 
SJimc  principle  is  Queen  v.  BikIwj}^  5  Q.  B.  Div.  259;  s.  c,  29  Eng.  II. 
283.  If  one's  business  is  the  sale  of  liquors,  a  sale  made  by  his  agent 
in  violation  of  law  is  pnm't  facie  by  his  authority.  Common foettlOi  y. 
N'hh'ih^  10  Met.  25D,  and  in  Illinois  the  principal  is  held  liable, 
though  the  sale  by  his  agent  was  in  violation  of  instructions.  Nuecker 
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T.  PeoplB^  91  111.  494.   In  Connecticut  it  has  been  held  no  defense  in  a 
prosecntion  for  selling  intoxicating  liquor  to  a  common  drunkard 
that  the  seller  did  not  know  him  to  be  such.     Barnes  v.  Siate^  19 
Conn.398.  It  was  held  in  Faulks  v.  People,  3'J  Mich.  200;  s.  c,  83  Am. 
Rep.  374,  under  a  former  statute,  that  one  should  not  be  convicted  of 
the  offense  of  selling  liquors  to  a  minor  who  had  reason  to  believe 
snd  did  believe  he  was  of  age;  but  I  doubt  if  wo  ought  so  to  hold 
under  the  statute  of  1881,  the  purpose  of  which  very  plainly  is,  as 
1  think,  to  comjiel  every  person  who  engages  in  the  sale  of  intoxi- 
cating drinks  to  keep  within  the  statute  at  his  peril.     There  are 
many  cases  in  which  it  has  been  held  under  similar  statutes  that  it 
vas  DO  defense  that  the  seller  did  not  know  or  suppose  the  purchaser 
to  be  a  minor.    Siaie  v.  Harffiel,  24  Wis.  CO;  McCuicheon  v.  Peoph, 
69  111.  601 ;  Farmer  v.  People,  77  111.  322;  Ulrich  v.  Commonweaiihy 
6  Bash,  400 ;  Slaie  v.  Cum,  9  W.  Va.  550  ;  ComnionweaUh  v.  EmmonSf 
98  Mass.  C  ;  Redmond  v.  State,  36  Ark.  58 ;  8.  c,  38  Am.  Rep.  24. 
And  in  Commonwealth  v.  Finnegan,  124  Mass.  3^4,  the  seller  was 
held  liable,  though  the  minor  had  deceived  him  by  falsely  pretend* 
ing  he  was  sent  for  the  liquor  by  another  person.    So  a  person  haa 
been  held  liable  to  a  penalty  for  keeping  naphtha  for  sale  under  an 
assumed  name,  without  guilty  knowledge ;  the  statute  not  making 
mch  knowledge  an  ingredient  of  the  offense.     Commonwealih  v. 
WetUworlhy  118  Mass.  441.     Other  cases  might  be  cited,  and  there 
is  nothing  anomalous  in  these.     A  jierson  may  be  criminally  liable 
for  adultery  with  a  woman  he  did  not  know  to  be  man*ied.     Fox  y. 
State,  3  Tex.  App.  320 ;  B.  c,  30  Am.  Rep.  144  ;  or  for  the  carnal 
knowledge  of  a  female  under  ten  years  of  age,  though  he  believed 
her  to  be  older.     Queen  v.  Prince,  L.  R.,  2  Cr.  Cas.  154  ;  Slate  v. 
Newton,  44  Iowa,  45.     And  other  similar  coses  might  be  instanced. 
If  intent  were  necessary  to  be  found  I  should  be  of  opinion  there 
was  enough  in  the  case  to  warrant  its  submission  to  the  jury.    The  bar 
was  opened  on  Sunday  by  resjiondent's  servants  and  on  his  business 
while  he  was  about  the  premises.     The  purpose  for  which  it  was 
opened  was  immaterial ;  the  offense  was  committed  by  opening  it 
for  cleaning  as  much  as  it  would  have  been  by  opening  it  for  the 
sale  of   liquors.    People    v.    Wdldrogel,  49  Mich.  337.     But  the 
statute  requires  the  proprietor  at  his  peril  to  keep  the  bar  closed. 
The  purpose  in  doing  so  is  that  persons  shall  not  be  there  within 
che  reach  of  temptation.     This  respondent  did  not  keep  his  bar 
closed  and  he  has  therefore  disobeyed  the  law.     And  he  has  not 
Vol.  L— 85 
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only  disobeyed  the  law,  but  the  evil  which  the  law  intends  to  f^uard 
against  has  resulted  ;  that  is  to  say,  there  has  been,  either  with  or 
without  his  assent —  it  is  immaterial  which  —  a  sale  of  intoxicating 
liquors  to  a  person  who  took  advantage  of  the  bar  being  open  to 
enter  it. 

I  think  the  Circuit  Court  should  proceed  to  judgment. 

Sherwood  and  Chauplik,  JJ.,  concurred. 

So  ordered, 

Campbell,  J.  In  this  case  the  charge  of  the  judge  was  properly 
guarded  as  to  the  necessity  of  showing  complicity  of  respondent  in 
the  act  charged  against  him  and  as  to  the  presumption  of  his  inno- 
cence. But  in  my  opinion  the  rules  he  laid  down  were  inconsistent 
with  the  sufficiency  of  the  facts  to  sustain  a  conviction.  I  think 
this  conviction  can  only  be  maintained  on  the  principle  that  an  agent 
appointed  for  a  confessedly  legal  purpose  is  presumed  to  be  author- 
ized to  act  illegally.  I  can  see  no  reason  why  such  presumption  of 
should  be  lawful  in  one  case  and  not  in  another.  In  all  crimes  the 
presumption  of  innocence  must  be  the  same.  The  charge  here  is 
distinctly  criminal,  and  while  the  offense  is  one  of  im[x>rtancc  to 
the  public  order.  I  think  that  the  decisions  which  set  up  exceptional 
rules  of  evidence  to  prove  it  are  of  dangerous  tendency  and  would 
not  be  safe  precedents. 


Cabtwbight  v.  Ghicaoo  akd  Grakd  Tbuvk  Bailwat  Oom. 

PANT. 

(tt  Mloh.  606.) 

Railroad  —  negligence  — alighting. 

When  a  railroad  train  draws  up  at  a  platform  so  ihat  only  the  forward  end  of 
the  smoking  car  is  at  the  platform,  a  woman  passenger  in  a  rear  car  Is  not 
bound  to  go  through  the  smoking  car  to  alight,  nor  to  alight  from  the  front 
end  of  the  rear  car,  and  if  she  is  Injured  in  alighting  from  the  rear  end,  la 
consequence  of  the  position  of  the  train,  the  company  is  liable.  {See  note, 
p.  277.) 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 
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B.  W.  Meddaugh  and  M.  V,  Monlgomery,  for  appellaufc. 
ff.  R,  Lovell  and  0.  D,  Long,  for  appellee. 

C00LEY9  C.  J.  This  is  an  action  for  personal  injury,  and  the 
plaintiff  recovered  in  the  Circuit  Court.  The  only  questions  that 
need  to  be  considered  are,  first,  whether  there  was  any  evidence  of 
negligence  on  the  part  of  the  defendant  to  be  submitted  to  the  jury; 
and  second,  whether  the  evidence  conclusively  showed  contributory 
negligence  on  the  part  of  the  plaintiff. 

The  injury  occurred  December  28,  1851.  The  plaintiff  was  a 
woman  sixty  years  of  age,  and  resided  with  her  husband  who  was 
still  older  and  rheumatic,  at  Davison,  a  country  station  about  nine 
miles  west  of  Flint  On  the  day  named  she  went  to  Flint  with  her 
husband,  and  returned  on  the  evening  train  which  arrived  at  Davi- 
son about  nine  o'clock.  The  triiin  was  composed  of  six  cars,  made 
up  as  follows:  Mail  car,  express  car,  baggage  car,  smoker,  way 
car  and  sleeper.  Plaintiff  and  her  husband  entered  the  way  car, 
which  they  found  full,  and  took  the  rear  seat  behind  the  doon  It. 
was  a  dark,  cloudy  and  wet  evening.  When  the  train  stopped  at 
Davison  the  evidence  tends  to  show  that  the  smoker  stood  partially 
aloug-side  the  station  platform,  but  the  way  car  was  not  up  to  it. 
No  light  was  displayed  at  the  rear  end  of  the  way  car,  nor  as  we 
coucliide  from  the  record,  at  the  front  end,  but  there  was  a  light 
on  the  platform  which  would  possibly  aid  in  alighting  there*  A 
drunken  man  in  one  of  the  cars  further  forward  appears  to  have 
had  the  attention  of  the  men  on  the  train  when  the  train  stopped, 
and  aid  was  not  given  to  the  passengers  in  leaving  the  way  oar. 
llie  most  of  them  went  forward  and  alighted  safely,  but  plaintiff 
and  her  husband  got  out  at  the  rear  end  of  the  car.  There  is  a 
road  crossing  at  that  place,  and  plaintiff  was  familiar  with  the 
locality.  She  had  seen  the  cars  stop  there  before,  and  passengers 
step  down  into  the  road,  and  she  thought  the  car  then  stood  where 
if  she  stepped  down  she  would  step  into  the  level  part  of  the  road. 
She  therefore  stepped  down  in  the  dark.  She  \\\\A  several  pack* 
ages  on  her  left  arm,  but  her  right  hand  was  at  liberty,  and  with 
that  she  took  hold  of  the  iron  rod  by  the  side  of  the  steps.  Instead 
of  being  over  the  level  road  as  she  supposed,  the  end  of  the  car  was 
over  a  depression  at  the  side  of  the  road,  and  when  her  foot  left  the 
step  she  went  down  so  far  that  her  hold  of  the  iron  was  broken  and 
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slic  fell  to  the  grouiul.  Her  foot  slipped  on  the  wet  ground  and 
turned  under,  and  her  hg  was  broken.  She  lay  helpless  until  as- 
sistance could  be  pi*ocured.  It  was  not  until  after  the  train  had 
left  that  she  was  taken  up  and  carried  into  the  station,  and  medical 
assistance  obtained.  During  all  the  time  of  the  stop  no  one  con- 
nected with  the  train  or  employed  by  the  defendant  was  giving  as- 
sistance to  the  plaintiff  or  her  husband,  or  looking  after  passengers 
at  the  rear  end  of  the  car  they  hail  occupied. 

It  is  contended  on  the  part  of  the  defense  that  the  jilaintiff  was 
negligent  in  leaving  the  car  where  she  did  ;  that  the  only  proper 
place  for  leaving  was  where  there  was  light  and  where  assistance 
was  provided,  and  that  if  needful,  she  should  have  passed  through 
the  car  in  front  of  the  way  car  from  which,  if  not  from  the  way  car, 
she  might  have  alighted  upon  the  platform.  It  is  further  said  that 
it  is  not  ex]^)ected  passeugera  will  leave  the  car  at  the  i*ear  end  ;  their 
duty  is  to  jiass  to  the  front  end  and  leave  the  other  to  iiasscngers 
taking  the  car,-  who  otherwise  will  be  incommoded  in  getting  aboard. 
And  it  is  insisted  the  milroiul  company  is  und^r  no  obligation  to 
station  assistants  at  each  end  of  every  car  to  help  passengers  on 
and  off ;  the  burden  would  be  an  unreasonable  one  and  passengers 
have  no  right  to  demand  or  expect  it. 

It  would  no  doubt  be  better  that  travellers  should  always  leave  a 
car  by  the  front  end,  and  it  might  be  comiietent  for  a  railroad  com* 
pany  to  make  and  enforce  a  rule  requiring  it.  But  it  is  not  shown 
that  this  defendant  has  any  such  rule,  and  it  is  certain  that  there 
is  no  general  custom  now  observed  by  the  public  to  that  effect. 
Piissengers  not  only  do  leave  the  cara  at  the  rear  and  front  indiffer- 
ently, but  they  ai*c  suffered  to  do  so  without  objection,  and  proba^ 
bly  a  very  large  portion  of  them  all  are  not  aware  that  it  is  desired 
they  should  do  otherwise.  Under  such  circumsUinccs  it  cannot  be 
said  that  it  is  negligence  per  fe  for  a  passenger  to  leave  the  car  at 
the  rear.  If  there  wais  negligence  in  this  case  it  must  arise  from 
the  fact  of  the  darkness,  the  known  fiict  thac  the  rear  of  the  car 
was  not  at  the  huuling,  and  the  nnceilainty  in  respect  to  the 
ground  where  it  stood. 

If  the  front  end  of  the  car  had  been  at  the  platform  there  wonld 
have  been  more  leiison  for  insisting  that  the  phuntiff  should  have 
gone  in  that  direction.  But  we  think  a  woman  is  excusable  for  not 
desiring  to  pass  through  the  smoking  car.  and  she  has  a  right  to 
assume  it  is  not  expected  of  her.    We  also  think  that  passengers* 
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where  not  notified  to  the  contrary,  may  rightly  assume  that  it  is 
safe  to  alight  from  the  car  wlierever  it  is  stopped  for  passengers  to 
leaTo  it  And  if  no  light  is  given  them  to  leave  the  car  by  they  are 
not  to  )x)  charged  with  fault  for  leaving  in  the  darkness. 

A  review  of  the  record  satisfies  us  ihat  the  agents  and  servants  of 
thedefendiints  were  not  as  careful  and  vigilant  as  they  should  have 
been  iu  providing  for  the  safety  of  the  piissengers  in  leaving  the 
train.  If  a  car  in  which  there  were  passengers  was  not  standing 
where  it  would  be  safe  for  them  to  alight  without  assistance,  it  was 
the  duty  of  the  company  to  provide  assistance  or  give  warning,  or 
to  move  the  car  to  a  more  suitable  place.  This  was  decided  i^ 
CocUe  V.  London  d-  S.  E.  Ry.  Co.,  L.  B.,  7  C.  P.  321;  2  Eng. 
R.  G48,  a  case  on  its  facts  very  similar  to  this,  and  the  same  principle 
has  often  been  laid  down  in  other  cases.  Nichohon  v.  Lancashire, 
e/c,  li.  Co.,  3  H.  &  C.  534 ;  Foy  v.  London,  etc.,  R.  Co.,  18  C.  B. 
[N.  S.]  225 ;  BrasRcll  y.  N.  Y.  Cent,  etc.,  R.  Co.,  84  N.  Y.  241; 
3  Am.  &  Eng.  K.  Cas.  380;  Penn.  R.  Co.  v.  White,  88  Penn.  St.  327; 
and  Bait.  t§  0.  R.  Co.  v.  State,  60  Md.  449;  12  Am.  &  Eng.  R.  Cas. 
149,  are  among  those  so  holding.  There  was  therefore  evidence  to 
go  to  tho  jury  on  the  question  of  negligence  in  the  defendant. 
And  tho  peculiarity  of  the  case  is  such  that  the  same  facts  which 
tend  to  show  negligence  in  the  railroad  company  tend  in  the  same 
degree  to  show  that  the  plaintiff  was  without  fault.  If  she  had  a 
right  to  assume  that  the  landing  place  was  safe,  she  was  not  negli- 
gent in  stepping  down  as  she  did.  It  must  be  conceded  that  she 
did  not  exhibit  a  rery  high  degree  of  caution,  but  we  cannot  say 
that  it  was  not  as  much  as  the  average  passenger  would  have 
shown  under  like  ciicnmstances.  It  was  very  proper  we  think  for 
the  Cirenit  judge  to  snbmit  the  whole  case  to  tho  jury. 

The  judgment  must  be  affirmed. 

Judgment  afirmed. 
The  other  jndges  concurred. 

NoTB  BT  THE  RBPORTEii.^See  MempkU  eU,,  R.Co,r  Whi^lOd,  44  Miss.  4M; 
«.  c,  7  Am.  Rep.  669.  and  note,  706;  MUeheil  v.  Chicago  and  Grand  Trunk  R. 
Co,.  51  Mich.  2S6;  s.  c.   47  Am.  Rep.  566;  IU,  Cent  R,  Co.  y.  Oreen,  81  IU. 
19;  8.  c,  25  Am.  Rep.  255.  Terre  Haute,  etc,,  R,  Co.  v.  Buck,  96  Ind.  846;  s 
c.  49  Am.  Rep.  168. 

In  Braueil  v.  New  York,  etc..  R.  Co.,9A  N.  Y.  244,  defendant  ran  a  train 
apoD  its  road  daily  from  S.  to  E.  S..  primarily  for  the  purpose  of  carrying  Its 
employees  to  E.  S. ,  where  it  had  a  machine-shop  and  freight-house;  it  carried 
bowerer  on  this  train  persons  going  as  ordinary  passengers,  on  payment  of 
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■fare,  and  it  was  in  charge  of  a  uniformed  conductor.  There  was  a  station- 
house  at  E.  S.,  on  the  south  side  of  the  road;  this  train  did  not  stop  at  the 
fStation,  but  at  a  point  one  thousand  three  hundred  feet  further  east,  opposita 
the  freight-house  located  north  of  the  road.  At  thib  point  there  were  about 
4wenty  tracks;  the  road  was  not  planked  and  there  was  nothing  to  indicate  oa 
which  side  passengers  should  leave  the  train.  E.,  plaintiffs  intestate,  a  girl 
'seyenteen  years  of  age,  took  this  train,  in  company  with  an  old  lady,  at  S.  to 
go  to  E.  S.,  where  she  resided.  Tlie  train  stopped  *at  the  usual  place  on  the 
third  track  from  the  south.  The  two  south  tracks  were  used  for  ordinary  pas- 
senger trains.  E.  got  off  on  the  south  side  of  the  train  and  assisted  her  oom- 
.panion  to  alight.  There  was  a  path  about  seventy  feet  west  leading  south  to 
or  near  the  house  where  she  was  employed,  which  was  south  of  the  road. 
The  two  walked  a  few  steps  in  a  south-westerly  direction  until  they  reached 
the  second  track,  when  a  passenger  train  from  the  east,  which  was  behind 
-time  and  running  thirty  five  or  forty  miles  an  hour,  struck  and  killed  them 
both.  In  an  action  to  recover  damages  the  evidence  tended  to  show  that  they 
did  not  look  to  the  east  after  leaving  the  car,  and  that  if  they  had  done  ao 
they  could  have  seen  the  approaching  train;  also  that  no  person  connected 
with  the  train  gave  any  instructions  to  passengers  where  to  alight  or  any 
warning  of  the  approaching  train.  IIM,  the  fact  that  the  deceased  did  not 
look,  while  it  was  a  material  and  important  one  for  the  consideration  of  the 
jury  upon  the  point  of  contributory  negligence,  did  not  establish  It  as  a  matter 
of  law;  and  that  a  refusal  of  the  court  to  charge  that  it  was  per  te  negligence 
:was  not  error. 

The  court,  citing  Terry  v.  Jeuxtt,  78  N.  Y.  888,  said:  **  A  passenger,  wheo 

taking  or  leaving  a  railroad  car  at  a  station,  has  the  right  to  assume  that  the 

company   will  not  expose  him  to  unnecessary  danger;  and  while  he  must 

himself  exercise  reasonable  care,  his  watchfulness  i.s  naturally  diminished  by 

'his  reliance  upon  the  discharge  by  the  company  of  lis  duty  to  passengers  to 

'provide  them  a  safe  passage  to  and  from  the  train.     In  this  case  the  defendant 

•  received  the  deceased  as  a  passenger.     It  stopped  the  train  ea.st  of  the  regular 
.stopping  place  for  trains,  for  the  convenience  of  its  employees.     But  it  was 

also  the  place  for  the  alighting  of  passengers  who  might  have  taken  passage 
in  it.  It  gave  no  warning  to  the  deceased  of  danger.  It  knew  that  the  train 
from  the  east  had  not  passed  this  point  and  was  behind  time.  There  was  no 
direction  to  passengers  not  to  get  off  on  the  south  side,  and  nothing  to  indicate 
that  it  was  improper  to  do  so.  If  the  deceased  knew  of  the  regular  time  for 
the  eastern  train  to  pass  this  point,  she  mu.^{t  also  have  known  that  it  usually 
passed  before  the  special  train  arrived.  In  view  of  the  circumstances,  we  are 
of  opinion  that  the  case  on  the  point  of  the  negligence  of  the  deceased  was 
properly  submitted  to  the  jury,  and  that  the  court  would  not  have  been  justi- 
fied in  withdrawing  it  from  their  consideration.  Tlie  fact  that  the  dc^ceaaed 
did  not  look  for  the  approaching  train  was  a  material  and  important  fact  to  be 
'considered  by  the  jury  upon  the  {X)int  of  contributory  negligence;  but  her 
'  omLssion  to  do  so  was  not  in  law  decisive  against  recovery.** 

*  In  Penn,  Rail.  Co.  v.  While.  88  Penn.  St  827,  W.  took  passage  on  a  local 
'train  for  *•*  Penn  Valley."    After  leaving  the  first  station  east  of  his  destination 


JANUARY  TERM,  1884.  279 


Gartwrigbt  v.  Chicago  imd  Qrand  Trunk  Railway  Companj. 

the  bmkeman,  as  was  the  custom  of  the  road,  announced  "  The  next  station 
will  be  Penn  Valley."    Shortly  after  the  train  slowed  up  and  stopped  opposite 
a  platform  and  station-house  marked  "  Penn  Valley  Station."    W.  stepped  oiF 
the  car  on  the  left  side  for  the  purpose  of  crossing  the  track  to  reach  the  plat- 
form, and  was  struck  by  a  passing  express  train  and  instantly  killed.     It  ap- 
peared that  the  train  had  stopped  in  compliance  with  a  rule  of  the  company, 
that  the  local  trains  should  give  the  preference  to  express  trains  at  stations, 
and  that  the  regular  platform  for  local  passengers  to  alight  was  on  the  right 
•ad  some  distance  beyond  where  the  train  had  stopped.     Held,  that  the  ques- 
tijn  of  contributory  negligence  was  properly  submitted  to  the  jury. 
.    The  court  said.  **  Negligence  has  been  defined  to  be  'the  absence  of  care 
aeeording  to  the  circumstances,'  and  is  always  a  question  for  the  jury  when 
there  is  reasonable  doubt  as  to  the  facts,  or  as  to  the^inferences  to  be  drawn 
from  them.     When  the  measure  of  duty  is  ordinary  and  reasonable  care,  and 
degree  of  care  varies  according  to  circumstances,  the  question  of  negligence  is 
necessarily  for  the  jury.     There  are  however  certain  duties  of   a  precise  and 
determinate  nature,  the  neglect  of  which  the  law  declares  negligence  per  9e. 
Thas  it  has  lieen  repeatedly  held  that  it  is  the  duty  of  a  person  about  to  cross 
a  railroad  track  to  stop,  look  and  listen,  and  the  failure  to  do  is  negligence. 
Piiiutylvania  Railroad  Co.  v.  Beale^  73  Penn.  St.  504,  s.  c,  18  Am.  Rep.  753; 
Nnyle  v.  Allegheny    Vallcj/  Railroad  Co,,  88  Penn.  St.  85;  s.  c,  83  Am.  Rep. 
413.    But  this  rule  is  not  always  applicable  to  passengers  leaving  a  train  and 
crossing  the  track  to  reach  the  depot  at  the  point  of  destination.     There  are 
duties  which  spring  from  the  relations  existing  between  the  carrier  and  its 
ptasengers.     It  is  the  duty  of  the  company  to  provide  for  the  safe  receiving 
and  discharging  of  passengers.     Tt  is  bound  to  exercise  the  strictest  vigilance 
not  only  in  carrying  them  to  their  destination,  but  also  in  setting  them  down 
safely,  if  human  care  and  foresight  can  do  so.     Railroad.  Co,  v.  Aitpeil,  11 
Harris.   147.     Ordinary  prudence  and  due  regard  for  the  safety  of  passengers 
alike  require  that  special  care  should  be  exercised  at  public  crossings  and 
depots  by  passing  trains.     In  view  of  this  the  company  has  provided  by  rule 
No.  99.  of  its  regulations  *That  trains  approaching  stations,  on  double  track, 
where  a  pa.SKeuger  train  may  be  standing,  receiving  or  discharging  passengers, 
muHt  be  .^topped  1)efore  reaching  the  passenger  train,  and  not  go  forward  until 
the  passenger  train  moves  on.  or  signal  is  given  to  come  on.*    *    *    * 

"  These  were  all  questions  of  fact  for  the  jury,  and  in  submitting  them  the 
learned  judge,  among  other  things,  said:  *  Tliemain  question  is  whether  the  de- 
eea^  yras  guilty  of  negligence  in  attempting  to  land  or  leave  the  cars  at  the 
point  and  in  the  manner  he  did  Ordinarily  it  would  be  negligence  in  a  person 
attempting  to  leave  a  train  and  cross  a  track,  unless  he  stopped,  looked  and 
listened  for  an  approaching  train.  It  has  been  very  truly  said  that  this  rule  of 
law  originated  and  has  lieen  applied  in  ca.ses  where  persons  were  traveling 
with  teanm.  t^  ,  on  highways  which  crossed  railroads  at  grade,  and  where 
common  prudence  would  forbid  any  one  to  cross  without  what  has  been  de- 
termined ordinary  caution.  The  rule  of  law  should  be  applied  in  this  case, 
ulew  the  regulations  of  the  company  avoided  its  application.' 
"He  then  suggested  to- the  jury  the  inquiry  whether  the  deceased  '  was  in- 
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duced  by  reason  of  anj  invitation  in  tlie  conduct  of  tbe  company  to  land  at  this 
particular  point;  *  and,  in  tliat  part  of  Lis  cliarge  covered  by  tlie  fifth  asstgn- 
meut  of  error,  instructed  them  tliat  if  he  had  reason  to  presume  fairly,  from 
the  conduct  of  those  in  charge  of  the  train,  tliat  he  had  arrired  at  the  station, 
he  had  a  right  to  rely  on  the  observance  of  the  company's  rale,  forbidding 
another  train  to  pass  the  station  while  his  train  remained  there.  In  this  then 
was  no  error.  Whether  he  knew  of  the  existence  of  the  company's  rale  or 
not,  he  might  reasonably  assume  under  the  circumstances  that  he  could  safely 
cross  the  track  and  reacli  the  platform  without  fear  of  a  train  passing  while 
his  train  was  there.  The  testimony,  as  to  the  time,  place  and  circnmstanoes. 
was  all  proper  for  the  consideration  of  the  Jury  on  the  question  submitted  to 
them,  and  it  was  left  to  them  with  instructions  which  could  not  be  misunder- 
stood. *' 

In  Baltimore  and  Ohio  R.   Co.   v.   8Uiie,  60  Md.  449,  the   court    said: 
"Here  the  deceased  was  a  passenger,  with  a  ticket  that  entitled  him  to 
be  carried  safely  from  Hagerstown  to  Frederick.     By  the  regular  route  and 
mode  of  carriage  it  was  necessary  for  him  to  change  cars  at  the  Weverton  Sta- 
tion, and  to  cross  over  the  intervening  track  of  the  defendant  from  one  train 
to  another.     In  making  this  transit  he  continues  to  be  a  passenger  of  the  de- 
fendant, and  entitled  to  the  protection  that  the  highest  degpree  of  care  on  tlie 
part  of  the  defendant  could  afford,  under  the  circumstances.     In  leaving  tlie 
train  from  Hagerstown,  at  the  station,  and  in  crossing  over  the  intervening 
track  from  one  platform  to  the  other,  in  order  to  take  the  east-bound  train,  the 
deceased  might  well  assume  that  the  defendant  would  not  expose  him  to  any 
danger,  which  by  the  exercise  of  due  care  could  be  avoided.     And  though  the 
deceased  himself  was  required  to  exercise  reasonable  care,  yet  we  may  sap- 
pose  that  his  watchfulness  was  naturally  lessened  by  his  reliance  upon  the 
faithful  observance  by  the  employees  of  the  defendant  of  such  precautlonaij 
rules  and  regulations  as  would  secure  to  passengers  a  safe  transfer  from  one 
train  to  the  other.     And  except  in  the  presence  of  Immediate  apparent  danger 
he  was  authorized  to  act  upon  such  reliance.    For  the  general  rale  that  ap- 
plies in  ordinary  cases  of  parties  crossing  railroad  tracks,  that  they  should 
stop,  look  and  listen,  before  making  the  venture,  does  not  apply  In  a  case  like 
the  present.     In  such  case  as  this,  the  rule  is,  as  established  by  a  numlier  of 
well  considered  cases,  that  the  passenger  of  the  railroad  Is  Justified  In  assum- 
ing that  the  company  has,  in  the  exercise  of  due  care,  so  regulated  its  trains 
that  the  road  will  be  free  from  interruption  or  obstruction  when  passenger 
trains  stop  at  a  depot  or  station  to  receive  and  deliver  passengers.     Upon  any 
other  principle  the  lives  of  passengers  might  be  most  dangerously  exposed,  im 
the  hurry,  noise  and  confusion  that  generally  attend  the  transfer  of  passengen 
at  a  connecting  station.     Warren  v.  Fiichburg  R,  Co.,S  Allen,  227;  Cfa^nor 
V.  Old  Colony  A  Newport  R  Co,,  100  Mass.  206,  215;  Terry  v.  JeweU.  78  N. 
T.  888,  BraaseU  v.  N.  F.  Cent,  d  IT.  R  B.  Co,,  84  N.  Y.  241;  Klein  v.  JeweU, 
26  N.  J.  Eq.  474;  affirmed  in  27  N.  J.  Eq.  550. 

**  By  the  first  instruction  the  jury  were  required  to  find  'that  the  killing  of 
the  deceased  resulted  directly  from  the  want  of  the  exercise  of  ordinary  cars 
and  prudence  on  the  part  of  the  agents  of  the  defendant,  and  not  from  tba 
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wukt  of  ordinary  care  and  prudence  of  tlio  deceased,  contributing  to  tlie  aed- 
dent.'  If  tlioBe  facts  were  found,  notwitlistanding  there  may  have  been  a 
want  of  ordinary  care  on  the  part  of  the  deceased  in  attempting  to  cross  the 
lailnad  traclL  under  the  circumstances,  the  right  to  recover  was  not  necessarily 
precladed.  It  is  not  every  fault  or  want  of  ordinary  care  on  the  part  of  the 
party  injured,  in  connection  with  the  liappening  of  the  accident,  that  will  de- 
feat the  right  to  recover.     The  l>oo1cs  abound  with  cases  to  the  contrary  " 

la  Tabor  Y.  Deiaware,  etc,,  BaUroad  Company,  71  N.  Y.  489,  plaintiff  was 
a  passenger  on  defendant's  road;  she  had  a  ticket  for  W.;  she  was  not  famil- 
iar with  that  station,  but  knew  it  was  the  next  station  to  C.  F.,  and  about 
three-fourths  of  a  mile  therefrom.  The  night  was  dark,  there  was  no  depot 
at  W.  nor  station  light,  nor  any  thing  to  indicate  the  stopping  place  to  a 
person  not  familiar  with  it.  She  knew  when  the  train  passed  C.  F.,  and  as 
her  evidence  tended  to  show,  after  the  proper  interval  to  run  the  distance 
to  W.  the  train  came  to  a  full  stop ;  it  had,  in  fact,  run  by  the  station.  Before 
naehing  it  the  brakeman  announced  the  station,  several  passengers  arose  to 
leave,  pirintiff  then  rose  from  her  seat  near  the  centre  of  the  car,  walked  out 
open  the  platform,  took  hold  of  the  rail,  stepped  down  one  step  and  was  la 
the  act  of  stepping  to  the  second,  when  the  train  with  a  violent  jerk  started 
back,  throwing  her  down  and  off,  and  she  was  injured.  In  an  action  to  recover 
<iamage8,  hsld^  that  it  was  a  question  for  the  jury,  whether  in  the  exercise  of 
resBonable  care  and  prudence,  defendant  should  not  have  given  notice  to  pas- 
sengers desiring  to  alight  at  the  station,  that  the  train  had  not  come  to  a  final 
Rop  but  would  back  up;  and  that  the  plaintiff  was  justified,  under  the  dr- 
camstaaces,  in  supposing  she  had  reached  her  destination  and  in  attempting 
to  leave  the  car;  at  least  that  the  question  of  contributory  negligence  on  her 
pait  was  proper  for  the  jury. 
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Carrier  —  valuation  in  bill  of  lading. 

A  shipper  of  goods  for  carriage  is  bound  b^  an  agreed  val nation  In  the  bill  of 
lading  and  astipulation  that  such  val  oat  ion  is  to  l>e  the  limit  of  recoTerj  in 
case  of  loss.* 

ACTION  for  Yalue  of  goods  lost.     Tlie  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

IL  O.  Parker  £  J.  IT.  Fiske,  for  plaintiffs. 

A.  L.  Soule  (§  F.  IL  Oilleil,  for  defendant 

Morton,  C.  J.  The  defendant,  as  a  common  carrier,  receiYed 
at  Peoria,  Illinois,  seventy-five  barrels  of  high  wines,  and  agreed  to 
deliver  them  to  the  plaintiffs  at  Boston,  in  this  Commonwealth. 
The  bill  of  lading  contained  the  stipulation  that  the  goods  were 
"  shipped  at  an  agreed  valuation  of  t'2)  per  barrel,  owner's  risk  of 
leakage."  It  also  contained  the  agreement,  that  "in  the  event  of 
the  loss  of  any  property  for  which  responsibility  attaches  under  this 

*See  Black  v.  Goodrich  I'raneportation  Co.  (55  Wis.  819),  43  Am.  Rep  71S. 
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bill  of  hiding  to  the  ctirriers,  tlie  value  or  cost  of  the  sume  at  the 
time  and  point  of  shipment  is  to  govern  the  settlement,  exeej)t  the 
value  of  the  articles  has  been  agreed  upon  with  the  shipper,  or  is 
determined  by  the  classification  upon  which  the  rates  are  based/' 

The  defendant  had  i\3  knowledge  of  the  value  of  the  goods  except 
that  furnished  by  tlie  statement  of  the  shippers,  and  the  charge  for 
transportation  w:is  based  upon  this  statement  and  valuation.  The 
goods  were  destroyed  during  the  transit  by  a  collision  of  two  trains, 
occasioned  by  the  negligence  of  the  servants  of  the  defendant.  The 
only  question  presented  is  whether  the  plaintiffs  can  recover  any 
more  than  the  agreed  valuation  of  the  goods. 

The  question  whether  a  carrier  can,  by  a  special  contract,  exempt 
himself  from  liability  for  a  loss  arising  from  the  negligence  of  him- 
self or  his  servants,  is  one  which  has  been  much  discussed,  and  upon 
which  the  adjudications  are  conflicting.  If  we  adopt  the  general 
rule  that  a  carrier  cannot  thus  exempt  himself  from  responsibility, 
we  are  of  opinion  that  it  does  not  cover  the  case  before  us,  which 
must  be  governed  by  other  considerations.  The  defendant  has  not 
attempted  to  exempt  itself  from  liability  for  the  negligence  of  its 
servants.  It  has  made  no  contract  for  that  purpose,  but  admits  its 
reip  nsibility;  its  claim  is,  that  the  plaintiffs,  having  represented 
and  agreod  that  the  goods  are  of  a  specified  value,  and  having  thus 
obtained  the  benefit  of  a  diminished  rate  of  transportation,  are  now 
estopped  to  claim,  in  contradiction  of  their  representation  and  agree- 
ment, that  the  goods  are  of  a  greater  value. 

It  is  the  right  of  the  earner  to  require  good  faith  on  the  part  of 
those  persons  who  deliver  goods  to  be  carried,  or  enter  into  con- 
tracts with  him.  The  care  to  be  exercised  in  transporting  property, 
and  the  reasonable  comiiensation  for  its  carriage,  depend  largely  on 
its  nature  and  value,  and  such  persons  are  bound  to  use  no  fraud  or 
deception  which  would  mislead  him  as  to  the  extent  of  the  duties 
or  the  risks  which  he  assumes.  It  is  just  and  reasonable  that  a 
carrier  should  base  his  rate  of  compensation,  to  some  extent,  npon 
the  value  of  the  goods  ciuned;  tliis  measures  his  risks,  and  is  an 
important  element  m  fixing  his  compensation.  If  a  person  volun- 
tarily represents  and  agrees  that  the  goods  delivered  to  a  carrier  are 
of  a  certain  Viduc,  and  the  carrier  is  thereby  induced  to  grant  him 
a  reduced  rate  of  comi>ensation  for  the  carriage,  such  person  ought 
to  be  barred  by  his  rcpresenUition  and  agreement  Otherwise,  he 
imposes  u^M)n  the  carrier  the  obligations  of  a  contract  different  from 
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that  into  which  he  has  entered.     Dunlap  y.  International  Steam- 
boat Co,y  98  Mass.  371;  Judson  v.  Western  Railroad,  6  Allen,  486. 

The  plaintiffs  admit  that  their  valuation  of  the  goods  woald  be 
conclusive  against  them  in  case  of  a  loss  from  any  other  cause  than 
the  negligence  of  the  carrier  or  its  servants;  but  contend  that  the 
contract  does  not  fairly  import  a  stipulation  of  exemption  from 
responsibility  for  such  negligence.  We  cannot  see  the  justice  of 
this  distinction.  Looking  at  the  matter  practically,  everybody 
knows  that  the  charges  of  a  carrier  must  be  fixed  with  reference  to 
all  the  risks  of  the  carriage,  including  the  risk  of  loss  from  the 
negligence  of  servants.  In  the  course  of  time,  such  negligence  is 
inevitable,  and  the  business  of  a  carrier  could  not  be  carried  on  unless 
he  includes  this  risk  in  fixing  his  rates  of  compensation.  When  the 
parties  in  this  case  made  their  contract,  it  is  fair  to  assume  that 
both  had  in  mind  all  the  usual  risks  of  the  carriage.  It  savors  of 
refinement  to  suppose  that  they  understood  that  the  valuation  of 
the  goods  was  to  be  deemed  to  be  fixed  if  a  loss  occurred  from  some 
causes,  but  not  fixed  if  it  occurred  from  the  negligence  of  the  ser- 
vants of  the  carrier.  Such  does  not  seem  to  us  to  be  the  fair  con- 
struction of  the  contract 

The  plaintiffs  voluntarily  entered  into  the  contract  with  the 
defendant ;  no  advantage  was  taken  of  them ;  they  deliberately  rep- 
resented the  value  of  the  goods  to  be  120  per  barrel.  The  compen- 
sation for  carriage  was  fixed  upon  this  value ;  the  defendant  is 
injured  and  the  plaintiffs  are  benefited  by  this  valuation,  if  it  can 
now  be  denied.  We  are  of  opinion  that  the  plaintiffs  are  estopped 
to  show  that  it  was  of  greater  value  than  that  represented.  The 
plaintiffs  cannot  recover  a  larger  sum  without  violating  their  own 
agi'eement.  Although  one  of  the  indirect  effects  of  such  a  contract 
is  to  limit  the  extent  of  the  responsibility  of  the  carrier  for  the  neg- 
ligence of  his  servants,  this  was  not  the  purpose  of  the  contract. 
We  cannot  see  that  any  considerations  of  a  sound  public  policy 
require  that  such  contracts  should  be  held  invalid,  or  that  a  person 
who  in  such  contract  fixes  a  value  upon  his  goods  which  he  intrusts 
to  the  carrier  should  not  be  bound  by  his  valuation.  M^Canco  v. 
London  di  North  Western  Raihoay,  7  H.  ft  N.  437  ;  s.  c,  3  H.  ft 
C.  343 ;  Railroad  v.  Frahff,  100  IT.  S.  24  ;  Mmer  v.  Holland^  17 
Blatchf.  412;  8.  c,  1  Fed.  Bep.  382  ;  Hart  v.  Pennsylvania  liaiU 
road,  2  McCrary,  333  ;  Magnin  v.  Dinsmore,  70  N.  Y.  410  ;  8.  c, 
26  Am.  Bep.  608. 


MARCH  TERM,  1884.  285 

Gertz  V.  Fitchburg  Railroad  Company. 

We  arc  therefore  of  opinion,  npon  the  facts  of  this  case,  that  it 
was  not  competent  for  the  plaintiffs  to  show  that  the  value  of  tho 
goods  lost  was  greater  than  tM  per  barrel 

Judgment  affirmed. 


Gertz  y.  Fitchburo  Railroad  Gohpakt. 

(137  Man.  77.) 
Ecidetuie  —  rebnUing  infamy. 

To  rebnt  evidence  of  a  witness*  conviction  of  crime  bis  present  character  and 
lepatation  for  truth  may  be  shown,  but  not  his  innocence  of  the  crime. 

ACTION  for  personal  injuries.     The  opinion  states  the  case» 
The  defendant  had  judgment  below. 

/.  •/.  MyerSy  for  plaintiff. 
C,  A.  Welch,  for  defendant 

HoLMBS,  J.  In  this  case,  the  plaintiff  having  testified  as  a  wit- 
Dees,  the  defendant  put  in  evidence  the  record  of  his  conviction 
in  1876,  in  the  United  States  District  Court,  of  the  crime  of  falselj 
personating  a  United  States  revenue  officer.  The  plaintiff  then 
offered  evidence  of  his  character  and  present  reputation  for  veracity, 
vhich  was  excluded,  subject  to  his  exception. 

We  think  tliat  the  evidence  of  his  reputation  for  tnith  should 
baTc  been  admitted  and  that  the  exception  must  be  sustained. 
There  is  a  clear  distinction  between  this  case  and  those  in  which 
SQch  evidence  has  been  held  inadmissible,  for  instance,  to  rebut 
evidence  of  contradictory  statements  ;  liussell  v.  Coffitij  8  Pick. 
143;  Brown  v.  Maoers,  6  Gray,  451;  or  where  the  witness  is 
directly  contradicted  as  to  the  principal  fact  by  other  witnesses. 
Atwoad  V.  Dearboniy  1  Allen,  483. 

In  such  cases  it  is  true  that  the  result  sought  to  be  reached  is  the 
same  as  in  the  present  —  to  induce  the  jury  to  disbelieve  the  witness. 
But  the  mode  ('f  reaching  the  result  is  different.  For  while  contra- 
diction or  proof  of  contradictory  statements  may  very  well  have  the 
incidental  effect  of  impeaching  the  character  for  truth  of  the  contra- 
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dieted  witness  in  the  minds  of  the  jury,  the  proof  is  not  directed  to 
that  point  The  purpose  and  only  direct  efFect  of  the  eyidenoe 
are  to  show  that  the  witness  is  not  to  be  believed  in  this  instance.* 
Bat  the  reason  why  he  is  not  to  be  believed  is  left  untouched. 
That  may  be  found  in  forgetfulness  on  the  part  of  the  witness,  or 
in  his  having  been  deceived,  or  in  «ny  other  possible  cause.  The 
disbelief  sought  to  be  produced  is  perfectly  consistent  with  an 
admission  of  his  general  good  character  for  truth,  as  well  as  for  the 
other  virtues  7  and  until  the  Character  of  a  wituess  is  assailed,  it 
cannot  be  fortified  by  evidence.. 

On  the  other  hand,  when  it  is  proved  that  a  witness  has  been 
convicted  of  a  crime,  the  only  ground  for  disbelieving  him  which 
9udi  proof  affords  is  the  general  readiness  to  do  evil  which  the  con- 
viction  may  be  supposed  to  show.  It  is  from  that  general  disposition 
alone  that  the  jury  is  asked  to  infer  a  readiness  to  lie  in  the  particu- 
lar case  and  thence  that  he  has  lied  in  fact.  The  evidence  has  no 
tendency  to  prove  that  he  was  mistaken  but  only  that  he  has  per- 
jured himself,  and  it  reaches  that  conclusion  solely  through  the 
general  proposition  that  he  is  of  bad  character  and  unworthy  of 
credit.     1  Gilb.  Ev.  [6th  ed.]  126. 

The  conviction  in  the  United  States  District  Court  was  for  a  felony 
punishable  with  imprisonment  (IT.  S.  Stat  of  March  2, 1867,  §  28)  ; 
and  assuming  that  it  stands  on  the  same  footing  as  a  conviction  in 
another  State,  it  would  have  been  admissible,  according  to  the  dicta 
•in  our  cases,  independently  of  statute,  not  to  ezclnde  the  witness, 
but  to  impeach  his  credit  OofMnontaealih  v.  Oreen,  17  Mass.  515, 
541;  Commonweal/ h  v.  Knapp,  9  Pick^  496,  511;  Uil&y  v.  Merrick, 
11  Met  302.  See  Uev.  Stats.,  chap.  94,  §  56.  And  when  a  conviction 
is  admitted  for  that  purpose,  it  always  may  be  rebutted  by  evidence 
of  good  character  for  truth.  Oammonwecdih  y.  Oreen,  ubi  supra ; 
Rifssell  V.  Coffin,  8  Pick.  143,  154;  Sex  v.  Clarke,  2  Stark.  241; 
Webb  V.  SiaUy  29  Ohio  St.  351. 

It  is  true  that  a  doubt  is  thrown  upon  this  doctrine  in  Harring- 
ton V.  Lincoln^  4  Gray,  563,  568;  but  that  case  was  decided  on  the 
ground  that  the  cross-examination  which  showed  that  the  witness 
had  been  charged  with  a  crime  also  showed  that  he  had  been 
acquitted,  and  cannot  be  regarded  as  an  authority  against  oar 
decision,  whether  the  ratio  decidendi  adopted  be  reconcilable  with 
later  cases  or  not.      Commonwealth  v.  Ingraham,  7  Gray,  46. 

The  applicability  of  the  foregoing  reasoning  is  made  clear  by  the 
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bnguage  of  our  statutes.  By  the  Pub.  Stats.,  chap.  1G9,  §  10,  the 
onlj  purpose  for  which  conviction  of  a  crime  may  be  shown,  in  any 
ease,  is  to  affect  credibility.  Even  if  the  conviction  proved  here 
▼oald  have  excluded  the  witness  but  for  the  statute  cutting  down 
its  effect,  it  could  not  be  maintained  that  evidence  of  reputation  for 
troth  remained  inadmissible  because  it  would  have  been  so  when 
the  witness  was  excluded.  The  statute  puts  all  convictions  of  crime 
on  the  same  footing,  — those  which  formerly  excluded,  those  which 
always  have  gone  only  to  credibility,  and  it  would  seem,  those  which 
formerly  would  not  have  been  admissible  at  all.  (We  assume  that 
the  words  **  a  crime''  in  the  Pub.  St:its.,  chap.  169,  §  19,  mean  the 
uune  as  ''  any  crime  "  in  the  Stat  of  1870,  chap.  393,  §  3;  Gen.  Stats., 
chap.  131,  §  13;  Stats.  1852,  chap.  312,  §  60;  1851,  chap.  233,  §  97; 
GonmwnioeaUh  v.  Hall,  4  Allen,  305.)  And  thei*efore  any  evidence 
which  was  admissible  to  rebut  a  conviction  that  only  discredited 
before  the  statute,  must  now  be  admissible  to  i*ebut  all  convictions 
that  may  be  put  in  evidence.  Whether  any  different  rule  would 
apply  when  the  fact  is  only  brought  out  on  cross-examination  we 
need  not  consider. 

The  exception  to  the  exclusion  of  evidence  that  the  witness  was 
innocent  of  the  offense  of  which  he  was  convicted,  and  explaining 
why  he  was  convicted,  is  not  much  pressed,  and  is  overruled. 
Oommonweaiih  v.  Oallaghery  126  Mass.  54. 

Sxctjpiiofu  suMiaineiL 


LiKKBHAK  y.  BOLLIKS. 

MatUr  and  worvanl — eontraeior — n^igence^ 

A  eootnelor  agreed  with  trustees  of  an  estate  to  take  down  a  bnllding  for  them, 
eaief  ally,  and  under  their  direction  and  subject  to  their  approval.  Hddf  that 
Meadants  were  liable  for  injury  to  a  tliird  person  hj  the  contractor's  negli- 
gence in  the  work.* 

ACTION  for  personal  injuries  by  negligence.     The  head-note 
shows  the  point.    The  judge  instructed  the  jury  upon  the 

*8m  SammsUon  ▼.  Cleveland  Iran  Mintng  Co.  (49  Mich.  164),  48  Am  Bep.  4M: 

Hughif*  V.  RaUroad  Co,,  89  Ohio  St.  46a. 
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effect  of  said  contract  as  follows:     *'  The  ])laintiff  contends  that  there 
was  negligence  both  on  the  part  of  Wentworth  and  the  men  under 
his  employ  in  placing  this  derrick,  and  on  the  part  of  Blston  in 
removing  this  derrick.     So  far  as  regards  Wentworth,  the  relation 
in  which  he  stands  to  the  defendants  is  a  matter  of  verbal  proof,  and 
the  principles  which  I  have  given  you  are  to  be  applied  in  determin- 
ing upon  the  evidence  what  that  relation  was.     So  far  as  Elston  is 
concerned,  the  relation  in  which  he  stood  to  the  defendants  at  the 
outset  is  a  matter  of  written  contract,  and  where  there  is  a  written 
contract  between  parties,  the  construction  of  that  written  contract 
is  a  matter  of  law.     This  contract  implies  in  substance  that  Elson 
is  to  take  down  the  entire  building  known  as  the  Adams  Qouse, 
or  so  much  thereof  as  the  tnistees  may  request,  and  in  conclusion, 
that  all  of  the  work  is  to  be  done  carefully,  and  under  the  direction 
and  subject  to  the  approval  of  the  trustees.    This  contract  gives  the 
defendants  the  right  to  control  and  direct  the  action  of  Elston. 
It  is  not  simply  a  provision  that  the  work  must  finally  meet  their 
approval  before  they  pay  him,  but  it  is  a  provision  that  in  the  first 
instance  he  is  to  take  down  just  so  much  of  it  as  they  desire,  and 
that  ho  is  to  do  the  work  of  taking  down  under  their  direction. 
There  is  no  other  mode  of  construing  it  than  so  as  to  mean  that  he» 
by  this  contract,  was  subject  to  their  orders  as  to  the  time  and 
manner  and  mode  of  doing  the  work ;  that  they  had  the  right  to 
step  in  and  say  to  him,    'You  are  not  doing  this  as  we  directed  you 
to  do  it.     Wo  direct  you  to  do  thus  and  so,  and  we  direct  you  to  do 
this  ill  the  other  way/    That  seems  to  me,  as  far  as  the  contract 
is  concerned,  to  bring  the  case  within  the  relation  of  master  and 
servant,  so  far  as  Elston  and  the  defendants  are  concerned.     You 
will  observe,  that  although  there  has  been  evidence  introduced  upon 
the  one  side  and  the  other,  as  to  the  actual  control  which  the 
trustees,  through  one  of  their  number,  exercised  over  the  work, 
and  that  is  all  proper  and  com2>etent  evidence  for  you  in  con- 
sidering the  matter,  yet  that  the  absolute  test  is  not  the  exercise  of 
power  of  control,  but  the  right  to  exercise  power  of  control.     If, 
for  instance,  there  was  nothing  in  the  case  but  this  contract,  and 
there  was  no  question  that  the  jiartics  were  acting  under  it,  if  that 
IS  the  view  you  take  of  it,  and  that  the  injury  was  occasioned  by 
the  negligence  of  Elston,  then  although  the  trustees  should    h& 
across  the  Atlantic,  nevertheless  under  the  instructions  I  give  you^ 
il  they  retained  the  power  to  control  and  direct  the  work«  they 
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woald  be  liable ;  becaase  it  is  the  possession  of  the  right  of  inter- 
ference, the  right  of  control,  that  puts  upon  a  party  the  duty  of 
seeing  that  the  person  who  stands  in  that  relation  does  his  duty 
properly.  If  they  have  retained  to  themselves  the  right  of  directing 
the  mode  of  doing  the  work,  then  if  the  work  is  done  wrong,  the 
imple  principle  is  that  they  are  responsible." 
The  jury  returned  a  verdict  for  plaintiff. 

W,  B.  Oale  S  /.  W.  Rollins,  for  defendant. 

8.  B.  Allen  di  J.  R.  Murphy ^  for  plaintiff. 

Field,  J  Whether  an  owner  of  a  building  retains  such  control 
over  vork  to  be  done  and  the  manner  of  doing  it  as  to  render  him- 
self responsible  for  injuries  occasioned  by  the  negligence  of  a  con- 
tractor and  his  employees  in  the  performance  of  the  work,  depends 
upon  the  construction  to  be  given  to  the  contract  Ene  v.  Cdulkins, 
85  Penn.  St  247;  3.  c,  27  Am.  Rep.  04*^ ;  Railroad  v.  Hannuig, 
15  Wall.  641);  Baion  v.  European  i&  North  American  Railway,  59 
Me.  520;  6.  c,  8  Am.  Rep.  430 ;  Cincinnali  v.  Sione,  5  Ohio  St.  38; 
Netohnw  Elite,  6  El.  &  Bl.  115;   Blake  v.  Thirsi,  2  II.  &  0.  20. 

In  this  case,  for  the  reasons  given  in  the  instructions,  we  think 
the  defendants  are  liable  for  injuries  occasioned  by  the  negligence 
of  Elston  and  his  employees  in  doing  the  work  which  the  defendants 
requested  Klston  to  do.  Railroail  v*  Httnning,  ubi  supra;  Clapp 
T.  Kemp,  VZ'Z  Mtiss.  481;  Brackell  v.  Lubke,  4  Allen,  138;  Brooke 
T.  Sotaerffille,  106  Mass  271;  Fornyth  v.  Hooper,  11  Allen,  419; 
KiinbaU  v.  Cuehtnan,  103  Mass.  194;  s.  c,  4  Am.  Rep.  5'^8. 

ExcepUone  overruled. 


TiNDLEY  V.  City  of  Salem. 

037  Mms.  171 ) 
Municipal  eorparaii&n  —  negligenee  — fire-workt, 

A  dfij,  tatliorized  to  appropriate  money  to  celebrate  holidajs,  and  undertaking 
t  displajr  of  fire-works  exclusively  for  the  amusement  of  the  citizens,  is  not 
liable  to  one  injured  by  such  fireworks  tkrougli  the  negligence  of  the  city's 
lemntB.* 

*  See  B<ai  V.  Toun  of  Woodbine  (61  Iowa,  83)  47  Am.  Itep.  805. 

Vol.  L  — 37 
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CTION  for  personal  injury  by  negligence.     The  head-note  shows 
the  point.     The  defendant  had  Judgment  on  demurrer. 


C.  J,  Thompson  and  YT.  F,  Jf.  Collins,  for  plaintiff. 
J.  A.  GilKsy  for  defendant. 

0.  Allen,  J.  It  may  not  be  easy  to  reconcile  all  of  the  diclot  and 
perhaps  not  all  of  the  decisions,  in  actions  in  which  it  has  been 
sought  to  hold  cities  or  towns  i*esponsible  for  injuries  to  persons  or 
property  sustained  through  negligence  or  wrong-doing  on  the  part 
of  the  cities  or  towns  themselves,  or  of  persons  alleged  to  have  acted 
as  their  agents  or  servants.  Many  of  the  cases  however  can  be 
distributed  into  classes,  which  have  now  come  to  be  recognized, 
although  in  some  instances  the  principles  upon  which  the  decisions 
ought  ultimately  to  rest  may  still  be  somewhat  shadowy. 

There  are  certain  cases  where  the  act  of  the  city  or  town  has  of 
itself  a  natural  and  direct  tendency  to  injure  the  property  of  another, 
quite  irrespectively  of  any  negligence  in  the  performance  of  it.  In 
such  cases,  if  the  act  is  within  the  authority  of  the  city  or  town,  it 
is  responsible.  Locks  £  Canals  t.  Lowell,  7  Gray,  223;  Hiidreth  v. 
Lowell,  11  Gray,  345;  Haskell  t.  New  Bedford,  10&  Mass.  208; 
otherwise,  not.  Lemon  v.  Newton,  134  Mass.  476;  Cushifig  y.  Bed- 
ford, 125  Mass.  526. 

There  are  other  cases  where  it  has  been  held  that  it  is  the  duty 
of  a  city  or  town,  in  building  a  highway  or  bridge  across  a  natural 
stream  of  water,  to  make  and  maintain  a  suitable  provision  for  the 
free  passage  of  the  water,  so  that  it  shall  not  be  set  back,  and  that 
the  city  or  town  is  responsible  for  any  failure  in  the  performance  of 
this  duty,  and  as  such  failure  is  usually  through  negligence,  the 
remedy  is  usually  by  an  action  at  law.  Lawrence  v.  Fairha&en,  5 
Gray,  110,  116,  119;  Perry  y.  Worcester,  6  Gray,  644;  Parker  y. 
Lowell,  11  Gray,  353;   Wheeler  v.  Worcester,  10  Allen,  591. 

There  are  other  cases  where  a  city  or  town  has  undertaken  to 
build  and  maintain  particular  works,  as  for  example,  sewers,  water- 
works and  gasworks,  in  part  for  the  general  benefit,  and  in  part  for 
the  benefit  of  such  individuals  as  may  be  able  to  use  them  advantage- 
ously, and  where  the  expense  is  defrayed  in  the  first  instance,  either 
wholly  or  partly,  by  assessments  upon  the  estates  immediately  bene- 
fited, or  where  a  charge  is  made  by  way  of  toll  or  rent  to  those  who 
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avail  themselTes  of  the  benefit  of  the  works.  In  sach  cases  the 
work  is  not  undertaken  purely  as  a  matter  of  common  public  con- 
venience and  service,  for  the  benefit  of  all  alike,  but  the  city  or  town 
acts  as  an  agency  to  cany  on  an  enterprise  partly  commercial  in  its 
character,  for  the  purpose  of  furnishing  conveniences  and  benefits 
to  such  as  pay  for  them.  The  element  of  a  consideration  comes  in, 
and  in  such  cases  it  is  usually  held  that  a  liability  exists  for  an 
injury  to  an  individual  through  negligence  m  building  or  maintain- 
ing the  works.  Child  v.  Boston,  4  Allen,  41;  Oliver  v.  Worcester , 
102  Mass.  489,  500;  &  o.,  3  Am.  Rep.  485;  Emery  v.  Lowell,  104 
Mass.  13;  Memfield  v.  Worcester,  110  Mass.  216;  8.  c,  14  Am. 
Bep.  592;  Murphy  v.  Lowlle,  124  Mass.  564;  s.  c,  35  Am.  Bep.  381. 
There  are  other  coses,  of  which  the  repair  of  roads  and  bridges 
famishes  the  usual  example,  where  a  city  or  town,  by  reason  of  its 
statutory  liability  for  injuries  sustained  through  neglect  of  keeping 
ways  safe  and  convenient  for  travellers,  and  of  the  statutory  penal- 
ties upon  it  for  defective  ways,  as  well  as  by  reason  of  its  responsi- 
bility for  the  cost  of  construction,  incurs  a  liability  by  undertaking 
the  performance  of  a  public  work,  in  which  it  has  a  direct  pecuni- 
ary interest,  to  see  that  it  is  done  not  only  economically,  but  thor- 
oughly. In  some  of  these  cases  the  assumption  of  the  work  by  the 
town  itself  has  been  voluntary,  and  apparently  because  it  preferred 
that  the  work  should  be  done  by  special  agents  rather  than  by  the 
surveyors  or  others,  upon  whom,  in  the  absence  of  such  special  pro- 
vision, the  law  would  devolve  the  duty  of  prosecuting  it.  But  in 
all  such  cases  a  prominent  element  in  the  action  of  the  city  or  town 
must  have  been  with  reference  to  its  continuing  liability  to  statu- 
tory penalties  or  responsibility  in  damages  to  persons  who  might 
receive  injuries  in  their  persons  or  property  through  defects  in  the 
ways.  This  consideration  was  made  the  foundation  of  the  decision 
in  Hawks  v.  Charlemont,  107  Mass.  414.  The  case  of  Deans  v. 
Randolph,  132  Mass.  475,  is  of  the  same  class.  In  Sullivan  v. 
Holyoke,  135  Mass.  273,  there  was  evidence  tending  to  show  that 
as  incident  to  its  liability  for  defective  ways,  the  city  had  under- 
taken to  light  the  streets,  though  not  bound  to  do  so,  and  that  it 
kept  naphtha  for  that  purpose  and  stored  it  negligently.  The  case 
was  a  close  one ;  but  in  the  opinion  of  a  majority  of  the  court  it 
fell  within  the  principle  of  Hawks  v.  Charlenwnt  and  Deans  v. 
Randolph.  All  that  was  decided  in  Perry  v.  Worcester,  ubt  supra, 
may  also  stand  also  upon  the  same  ground,  as  well  as  upon  the 
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ground  heretofore  mentioned.  The  city  had  yoluntarily  assamed, 
by  agents  of  its  own,  to  rebuild  a  bridge  which  it  was  bound  to 
maintain  and  keep  in  repair  ;  and  it  performed  the  work  in  such  a 
manner  as  to  cause  injury  to  private  property,  through  unskillful- 
ness  or  negligence.  In  all  of  these  causes  the  city  or  town  was  act- 
ing, not  merely  in  the  discharire  of  a  public  service,  but  also  i;iith 
reference  to  penalties  and  liabilities  imposed  upon  it  by  law  for 
imperfect  work.  The  pecuniary  motive  came  in.  It  was  acting  in 
furtherance  of  its  own  pecuniary  interest,  as  well  as  for  the  benefit 
of  the  public. 

Easily  distinguishable  from  these  are  the  cases  where  the  city  or 
town  is  exonerated  from  liability,  on  the  ground  that  the  wrongful 
act  complained  of  is  not  its  act  but  the  act  of  persons  who  are 
deemed  to  be  public  officers,  existing  under  independent  provisions 
of  law  ;  officers  who,  though  appointed  and  paid  by  the  city  or  town, 
and  though  perhaps  its  agents  or  servants  for  other  purposes  are 
yet  held  not  to  sustain  this  relation  in  respect  to  the  particular  act 
in  question ;  as  for  example,  members  of  a  fire  department,  HnfTord 
V.  New  Bedford,  1 6  Gray,  297  ;  Finher  v.  BMhn,  104  Mass.  87  ;  8. 
c,  6  Am.  Rep.  196  ;  highway  surveyors,  Walcofi  v.  Swampscoif^  1 
Allen,  101 ;  superintendent  of  streets,  Rnrin*y  v.  Lowell^  !«8  Mass. 
670 ;  police  officers,  But  trick  v.  Lowell,  1  Allen,  17:2 ;  overseers  of 
the  poor,  Neta  Beflford  v.  Taunton,  9  Al'eu,  207  ;  assessors  and  col- 
lector of  taxes,  Jtossire  v.  Bonton,  4  Allen,  57 ;  Ahjer  v.  Eattton, 
119  Mass.  77  ;  deputy  collector,  Dunbar  v.  Bos/ony  ir^  Mass.  75  ; 
selectmen.  Cashing  v.  Bpdiord,  ubi  supra;  board  of  aldermen. 
Child  v.  BoHon,  4  Allen,  51  ;  and  even  the  city  government  itself, 
Origgs  v.  FooIp,  4  Allen,  195. 

There  is  another  class  of  cases  where  cities  or  towns  have  been 
held  to  be  not  liable  for  negligence,  when,  acting  under  general 
laws  applicable  to  all  cities  and  towns  uIi!:o,  they  have  undertaken 
a  particular  service  or  work  which  h:is  no  direct  or  natural  tendency 
to  injure  any  individual  in  person  or  proi^erty,  and  no  element  of 
special  corporate  advantage  as  a  consideration  for  undertaking  it» 
or  of  pecuniary  profit  or  contribution  from  individuals  especially 
benefited,  either  by  way  of  aid  in  the  performance  of  the  work,  or 
of  compensation  for  its  use  or  benefit  after  its  completion  ;  and 
where  no  pecuniary  penalty  or  liability  is  imposed  by  statute  in  case 
of  defective  or  negligent  performance  of  the  undertaking;  but 
where  their  action  is  exclusively  and  purely  as  a  matter  of  public 
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service  for  the  general  and  common  good.  Tn  some  cases  the 
statutes  enjoin  such  service  upon  cities  and  towns  and  m  others 
permit  it.  The  decisions  in  Haffard  v.  Hew  Bedford  and  Fieher  y. 
Boston,  ahready  cited^  fall  within  this  class,  and  rest  as  well  upon 
this  ground  as  upon  the  doctrine  of  master  and  servant.  So  also 
the  case  of  BigeUno  v.  Randolph,  14  Oray,  541,  where  it  was  held 
that  the  town  was  not  liable  for  a  personal  injury  to  a  scholar 
attending  a  public  school,  received  by  falling  into  a  dangerous  exca- 
vation negligently  left  in  a  schoolhouse  yard.  Oliver  v.  Hbrce^/er, 
%bi  supra,  also  furnishes  a  good  illustration  of  this  ground  of  exemp- 
tion from  liability.  And  in  the  case  of  IHfl  v.  Boston^  122  Mass. 
344;  &  c,  23  Am.  Sep.  33:^,  it  was  held,  on  the  greatest  considera- 
tion and  upon  a  very  full  review  of  the  authorities,  that  the 
city  of  Boston  was  not  liable  in  an  action  brought  by  a  child  at- 
tending a  public  school,  for  an  injury  sustained  through  the  negli- 
gent construction  of  a  school-house  which  the  city  was  bound  by  a 
general  law  to  provide  and  maintain.  The  duty  resting  upon  the 
city  in  that  case  was  imperative.  The  reasoning  upon  which  the 
decision  rests  would  be  directly  applicable  to  the  present  case,  but 
for  the  distinction  that  the  negligence  now  complained  of  was  not 
in  the  performance  of  a  duty  imperatively  required,  but  of  a  ser- 
Tice  voluntarily  assumed  by  the  defendant,  under  the  authority  of 
the  Pub.  Stats.,  chap.  28,  §  13.  This  statute  provides  that  the 
city  council  of  a  city  may,  by  a  yea  and  nay  vote  of  two-thirds  of 
the  members  of  each  branch  thereof  present  and  voting,  appropri- 
ate money,  to  a  certain  limited  amount,  for  armories  for  the  use  of 
military  companies,  for  the  celebration  of  holidays,  and  for  other 
pnbUc  purposes.  The  same  question  arose  in  Morrison  v.  Law- 
rence, 98  Mass.  210,  but  the  case  went  off  on  another  ground. 

In  our  opinion,  this  distinction  does  not  affect  the  resulting  lia- 
bility. There  are  many  provisions  of  statute,  by  which  all  munici- 
pal corporations  must  do  certain  things,  and  may  do  certain  other 
things,  in  each  instance  with  a  view  solely  to  the  general  good.  In 
looking  at  these  provisions  in  detail,  it  is  impossible  to  suppose  that 
the  legislature  have  intended  to  make  this  distinction  a  material 
one  in  determining  the  question  of  corporate  liability  to  private 
actions.  For  example,  towns  must  maintain  pounds,  guide-posts 
and  burial  grounds;  and  may  establish  and  maintain  hospitalSf 
work-houses  or  alms-houses,  town  halls,  libraries,  monuments  in 
memory  of  soldiers,  public  baths,  quarantine  grounds,  and  watch 
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and  ward;  and  may  raise  money  for  the  destruction  of  noxious  ani- 
mals, for  centennial  celebrations,  for  shade  trees,  for  the  detection 
and  apprehension  of  felons,  and  for  building  armories.  Pub.  Stats., 
chap.  36,  §  20;  chap.  53,  §1;  chap.  82,  §  9;  chap.  80,  §  76;  chap. 
84,  §  20;  chap.  33,  §  1;  chap.  27,  §  41;  chap.  40,  §  10;  chap.  27, 
§g  10,  13;  chap.  80,  §  62;  chap.  34,  §  1;  chap.  27,  §§  10,  11,  12; 
chap.  14,  §  94.  In  some  instances  large  towns  must  and  small 
towns  may  do  certain  things.  Every  town  may,  and  every  town 
containing  five  hundred  families  must,  maintain  a  high  school; 
every  town  may,  and  every  city  and  town  having  more  than  ten 
thousand  inhabitants  must  provide  for  instruction  in  industrial 
and  mechanical  drawing;  towns  if  they  see  fit  may  also  establish 
and  maintain  industrial  and  nautical  schools;  and  every  town  not 
divided  into  school  districts  must  provide  and  maintain  a  sufficient 
number  of  school-houses.  Pub.  Stats.,  chap.  44,  §§  2,  7,  8,  9,  46. 
Each  town  containing  more  than  three  thousand  inhabitants  must, 
and  every  town  may,  keep  and  maintain  a  lockup.  Pub.  Stats., 
chap.  27,  §  32. 

In  all  of  these  cases  the  duty  is  imposed  or  the  authority  con- 
ferred for  the  general  benefit.  The  motive  and  the  object  are  the 
same,  though  in  some  instances  the  legislature  determines  finally 
the  necessity  or  expediency,  and  in  others  it  leaves  the  necessity 
or  expediency  to  be  determined  by  the  towns  themselves.  But 
when  determined,  and  when  the  service  has  been  entered  upon, 
there  is  no  good  reason  why  a  liability  to  a  private  action  should  be 
imposed  when  a  town  voluntarily  enters  upon  such  a  beneficial 
work,  and  withheld  when  it  performs  the  service  under  the  require- 
ment of  an  imperative  law.  To  make  such  a  distinction  would  not 
have  the  effect  to  encourage  towns  in  making  liberal  provision  for 
the  public  good.  It  is  well  known  that  many  towns  in  Massa- 
chusetts, not  bound  to  do  so,  voluntarily  maintain  high  schools.  It 
is  not  to  be  supposed  that  the  legislature  have  intended  to  make  such 
towns  liable  to  private  actions,  when  towns  required  to  maintain  high 
schools  would  be.exempt.  On  the  other  hand,  it  has  been  recognized 
in  numerous  cases,  in  this  State  and  elsewhere,  that  the  question 
of  the  liability  of  towns  does  not  rest  upon  this  distinction.  Bigtlow 
v.  Randolph^  Hafford  v.  New  Bedford^  and  Fisher  v.  Bostofiy  uH 
supra;  Clark  v.  Wallham,  128  Mass.  567;  Eastman  t.  MeredUh, 
86  N.  n.  284;  Wixon  v.  Ifetapori,  13  B.  L  454;  8.C.,  43  Am.  Bep. 
85;  Richmond  v.  Long^  17  Oratt  375. 
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The  didumot  Chief  Justice  Shaw,  in  Antliony  v.  Adanis,  1  Met. 
284,  that  ''an  action  upon  the  case  will  lie  against  municipal 
corporations,  when  such  corporations  are  m  the  execution  of  pow- 
ers conferred  upon  them,  or  in  the  performance  of  duties  required 
of  them  by  law,  and  their  oflScers,  servants  and  agents  shall  per- 
form iheir  acts  so  carelessly,  unskillfully,  or  improperly  as  to  cause 
damage  to  others,"  is  sometimes  cited  as  declaring  that  in  the  case 
snpposed,  such  action  will  lie  always  and  under  all  circumstances; 
whereas  it  was  only  intended  to  assert  that  a  municipal  corporation 
is  not  exempt  from  liability  m  on  action  on  the  case,  and  to  declare 
that  such  an  action  may  be  maintained,  under  proper  circumstances 
that  is  to  say  that  a  municipal  corporation  is  not  merely  by  reason 
of  its  corporate  character  exempt  from  such  action  under  proper 
circumstances. 

We  are  of  opinion  that  the  present  case  falls  within  the  principle 
or  Hill  Y.  Boston:  that  the  ground  of  distinction  sought  to  be  es- 
tablished is  untenable;  and  that  the  celebration  of  a  holiday  when 
undertaken  by  a  city  exclusively  for  the  gratuitous  amusement,  en- 
tertainment or  instructiou  of  the  public,  under  the  authority  of  the 
general  law  already  referred  to,  which  is  applicable  to  all  cities 
dike,  does  not  render  the  city  liable  to  an  action  by  an  individual 
▼ho  has  sustained  a  personal  injury  through  negligence  in  carrying 
oat  the  celebration. 

We  cannot  think  that  the  legislature,  while  carefully  limiting  the 
amount  which  may  be  expended  for  the  purposes  in  question,  in- 
tended to  impose  upon  cities  a  liability  to  private  actions.  If  such 
an  extension  of  liability  had  been  intended,  we  think  it  reasonable 
to  suppose  that  the  legislature  would  have  expressed  such  inten- 
tion in  plain  terms. 

JudgmmU  affiniied. 


Messenger  v.  Deknie. 

as?  MaM  197 J 

NegligeMe — etnUrOnUory — i/tfani. 

A  boy,  about  nine  jears  old,  riding  on  the  runners  of  sleighs  in  the  streets, 
•■ddenlj  leaving  such  a  sleigh  in  motion,  without  looking  behind  him, 
witiiin  tiiirtj  feet  of  a  following  horse,  and  so  struck  and  injured,  is  guiltj 
«f  eoatribatory  negllgenoe  fatal  to  his  reoovery  of  damages. 
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ACTION  for  personal  injury  by  n^ligence.     The  head-note 
shows  the  case.    The  plaintiff  had  judgment  below. 

C.  F.  Kittridge  di  C.  A.  WiUiams,  for  defendant 
R.  P.  Clappy  for  plaintiff. 

W.  Allen,  J.  There  was  no  eyidenoe  of  due  care  on  the  part 
of  the  plaintiff.  He  voluntarily  and  thoughtlessly  put  himself  in 
a  position  of  great  and  obvious  danger.  He  suddenly  left  the 
sleigh  on  which  he  was  riding,  while  it  was  in  motion,  in  a  frequented 
thoroughfare,  and  within  thirty  feet  of  the  defendant's  horse, 
without  looking  back  or  thinking  of  what  might  be  following.  His 
injury  was  the  natural  consequence  of  his  careless  act.  He  was 
engaged  in  the  sport  of  riding  upon  the  runners  of  sleighs  in  the 
public  sti-eets  with  the  consent  of  his  parents;  and  if  he  was  too 
young  to  appreciate  the  danger  of  his  act,  he  was  too  young  to  en- 
gage in  that  sport,  and  his  parents  were  negligent  in  permitting  it. 

For  this  reason,  without  considering  whether  there  was  any  evi- 
dence of  negligence  on  the  part  of  the  defendant,  the  court  should 
have  ruled  that  the  plaintiff  could  not  recover. 

Bxeeptwnt  stuiamtd. 


BSRBIKBERO  Y.    OiTT  OF   BOSTOIT. 

(urr  MiM.  sn.) 

BMen/u  —  nsgUgenee  —  whtequ&nt  Hate  of  ttrtet. 

« 

In  an  action  against  a  city  for  a  personal  injury  sustained  by  ftdling  on  an  ioj 
sidewalk,  evidence  is  competent  to  show  the  like  condition  of  the  sidewalk 
seventeen  days  later,  and  the  height,  slope  and  surface  thereof,  and  twentj- 
flve  feet  distant,  there  being  no  evidence  of  any  intermediate  change.  {See 
note,p   297). 

ACTION  for  personal  injury  by  falling  on  an  icy  sidewalk.     The 
head-note  states  the  point  The  plaintiff  had  judgment  below. 

T.  M.  Babaon,  for  defendant 
F.  D.  Ely,  for  plaintiff. 
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C.  Allen,  J.  The  bill  of  exceptions  does  not  undertake  to  giye 
til  the  evidence  in  the  case,  nor  to  state  the  grounds  upon  which 
the  evidence  now  in  question  was  submitted,  nor  to  show  with  what 
instructions  it  was  submitted  to  the  jury;  and  we  have  only  to  con- 
eider  whether  it  was  competent  in  any  aspect.  For  the  purpose  of 
oorroboratmg  direct  evidence  that  large  ridges  of  ice  were  found 
upon  the  sidewalk  at  a  particular  place  and  upon  a  particular  day, 
if  that  fact  was  in  controversy,  other  evidence  would  be  admissible 
to  show  that  the  situation  of  the  sidewalk  with  reference  to  the  ad- 
jacent land  was  such  that  ice  in  ridges,  from  frozen  water  and 
melted  snow  descending  upon  it,  was  habitually  upon  the  sidewalk 
at  that  place;  and  other  days  might  be  mentioned,  before  or  after 
the  day  in  question,  when  such  ice  had  been  there.  Slone  v.  Hub- 
hartUlon,  100  Mass.  49,  57;  Fitzgerald  v.  Woburny  109  Mass.  2u4. 
A  usual  and  habitual  state  of  things,  dependent  upon  natural  causes 
and  constantly  producing  the  same  results,  has  a  legitimate  ten- 
dency to  show  that  the  result  was  m  existence  at  a  particular  time. 
Sach  evidence  however  would  not  be  competent  for  the  dii-ect  pur- 
pose of  showing  the  shape  or  dimensions  of  the  ridges  of  ice  on  the 
day  when  the  accident  occurred,  unless  it  was  so  near  in  point  of 
time,  or  accompanied  with  such  other  evidence  of  temperature  and 
climate  in  the  mean  time  as  to  furnish  a  presumption  that  its  con- 
dition remained  unchanged;  and  there  is  no  reason  to  suppose  that 
the  evidence  in  this  case  was  submitted  to  the  jury  for  that  pur- 
pose. 

The  measurement  of  the  elevation  and  slope  of  the  adjacent 
ground  was  so  near  in  point  of  time  that  it  was  within  the  discre- 
tion of  the  court  to  admit  it,  there  being  no  eyidence  of  any  int^r^ 
vening  change. 

In  the  opinion  of  a  majority  of  the  court  the  entry  must  be 

Exceptions  overruled. 

NoTK  BT  THB  Rbportsb. —  Sea  note,  anie^  58.  The  sabjeet  of  the  piwmm- 
ptioB  of  coDtinuance  was  treated  by  John  D.  Lawson,  in  28  Atbany  Law  Jowr- 
nal,  284,  as  follows: 

RuLB  I.  Possession  of  either  realty  or  personalty  (a),  non-possession  or  loss 
(b).  debts  (c),  and  other  conditions  of  property  or  things  (d).  onoe  presumed  to 
exist,  are  presumed  to  continue  until  the  contrary  is  shown. 

(A.)  1.  It  is  proved  that  at  a  g^ven  time  B.  was  seised  of  certain  land.  The 
pff<e8amption  is  tliat  sach  seisin  continues  and  the  burden  is  on  him  who 
allegfes  such  di88ei8in.(l) 

Vol.  L— 38 
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8.  Certain  land  is  devised  to  executors  with  power  to  sell  If  no  oonveyanoe 
from  them  is  shown,  the  presumption  is  that  thejdid  not  execute  the  power.(2) 

Where  a  person  is  proved  to  be  the  owner  of  personal  property  with  the 
prtoent  right  of  possession,  the  presumption  is  that  he  continues  to  be  owner 
with  the  right  of  possession,  until  there  is  evidence  that  he  has  parted  with 
that  ownership  or  right  of  possession,  and  the  mere  fact  that  the  property  is 
in  the  possession  of  anoiher,  with  his  consent,  does  not  raise  a  legal  presump- 
tion of  change  of  title  so  as  to  shift  the  burden  of  proof  upon  the  original 
owner  to  show  that  he  retains  his  right  of  property  and  his  right  of  possession 
thereon.  (8) 

Whenever  the  possession  of  one  person  is  once  shown  to  have  been  in  subor- 
dination to  the  title  of  another,  it  will  not  be  adjudged  afterward  adverse  to 
such  title  without  clear  and  positive  proof  of  its  having  distinctly  become 
so;  for  every  presumption  is  In  favor  of  the  possession  continuing  in  the  same 
subordination  to  the  title. (4) 

(B.)  1.  It  is  proved  that  a  promissory  note  was  given  for  consideration  on 
November  2,  1848.  In  an  action  brought  in  1854,  the  note  is  not  produced,  on 
the  ground  that  it  is  missing  and  cannot  be  found  after  diligent  search. 
Secondary  evidence  of  the  note  may  be  given,  for  the  presumption  is  that  it 
still  exists  unpaid.(5) 

2.  In  an  action  of  replevin,  it  is  proved  that  a  tenant  was  evicted  from  his 
possession.    The  presumption  is  that  he  continues  out  of  po68ession.(6) 

8.  The  question  is  the  admissibility  of  secondary  evidence  of  a  document. 
It  is  proved  that  two  years  ago  diligent  search  was  made  for  the  document,  bat  it 
could  not  be  found.  The  presumption  is  that  it  is  still  lost,  and  secondary 
evidence  is  admissible  (7) 

A  note  once  proved  to  have  existed,  it  was  said  in  case  1,  i.s  presumed  to 
exist  still,  unless  payment  be  shown  or  other  circumstances  from  which  a 
stronger  counter  presumption  arises.  It  is  not  necessary  for  the  creditor  to 
prove  that  the  debt  is  not  paid  or  discharged.  The  burden  of  showing  that  it  is 
rests  on  him  who  alleges  it.  And  when  diligent  search  has  been  made,  un- 
successfully, by  the  person  in  whose  hands  the  law  presumes  it  to  be,  it  is  in 
judgment  of  law  a  lost  paper,  and  secondary  evidence  is  admissible  of  ita 
contents. 

(C.)  1.  A  statute  authorizes  the  issuing  of  an  attachment  upon  the  filing 
of  an  affidavit  showing  the  existence  of  the  debt,  etc.,  at  the  time  of  the  ap- 
plication. An  affidavit  is  made  on  October  5,  showing  a  debt,  etc. ,  on  that  day, 
but  is  not  filed  till  October  16.  when  the  attachment  is  applied  for  The  pre- 
sumption is  that  the  debt  was  unpaid  on  the  16th,  and  attachment  is  properljr 
issued.  (8) 

2.  A  debt  was  due  from  A.  to  B.,  in  January,  1866.  In  November,  1865,  A. 
admitted  the  debt,  and  in  1867,  B.  brought  suit  for  it.  The  presumption  la 
that  the  debt  was  still  due.  (9) 

8.  To  prove  a  debt  against  a  bankrupt,  an  entry  m  his  books  some  months 
before  the  bankruptcy  showing  that  he  was  indebted  to  the  claimant  in  a  oev^ 
tain  sum  is  proved.    The  presumption  is  that  the  debt  still  oontintte8.(10) 

Id  case  1  it  was  said.  "  The  affidavit  having  shown  the  debt  to  be  existing 
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and  put  dae  on  the  5th  of  October,  the  legal  presumption  would  follow  that 
H  remained  due  on  the  l(Hh  of  October.  If  a  debt  was  shown  to  exist,  but 
not  due.  after  the  day  of  its  falling  due,  there  might  perhaps  arise  a  legal 
presumption  that  the  debtor  had  complied  with  his  contract  and  paid  as  per 
agreement.  But  when  it  is  once  established  that  there  has  been  a  breach  of 
contract,  and  the  debtor  has  failed  to  paj  at  the  right  time,  we  are  induced  to 
think  there  is  a  fair  legal  presumption  arising  that  the  debt  continues  due  and 
unpaid  until  something  is  shown  to  the  contrary,  or  there  is  such  lapse  of 
time  as  to  raise  a  contrary  presumption." 

In  ease  2  it  was  argued  that  the  presumption  was  that  the  debt  was  paid 
when  it  became  due.  But  the  court  said:  "The  fact  that  the  debt  had  not 
become  payable  at  the  time  the  defendant  had  admitted  its  existence  does  not 
take  the  case  out  of  the  general  rule.  Payment  being  an  affirmative  fact  to 
be  done  or  performed  by  the  defendant  was  for  the  defendant  to  prove." 

The  payment  of  a  debt  is  evidenced  by  a  receipt  under  receipt  under  seal  — 
which  is  conclusive,  making  an  estoppel  — or  a  simple  receipt  which  is  prima 
fade  evidence  and  rebuts  the  presumption  of  the  continuance  of  the  debt. 
Other  circumstances  which  render  the  payment  probable  may  also  rebut  the 
presumption  —  as  for  example,  the  settlement  of  accounts  between  the  parties 
Bubeequent  to  the  accruing  of  the  debt,  in  which  settlement  no  mention  of 
the  debt  is  made,  (10^)  or  a  receipt  for  subsequent  debts.(ll) 

(0.)  1.  Goods  were  delivered  in  a  good  condition  to  A.,  a  carrier,  who  deliv- 
ered them  at  the  end  of  his  route  to  B.,  another  carrier.  At  the  end  of  B.'s 
itmte  they  were  discovered  to  be  damaged.  In  an  action  against  B. ,  ?ield,  that 
the  presumption  was  that  he  received  them  in  good  condition,  and  the  burden 
was  on  him  to  show  that  he  did  not. (12) 

2.  A  vessel  was  proved  to  be  seaworthy  (as  to  chains,  cables,  etc  )  when  she 
left  port  in  June,  1885.  On  December  15th  she  was  wrecked,  and  arrived  in 
port  December  24th  without  sufficient  cables,  etc.  The  presumption  is  that 
she  was  sufficiently  equipped  on  December  15th.(18) 

8.  A  guest  sued  an  innkeeper  for  the  loss  of  packages  containing  money  and 
securities  of  great  value,  which  he  had  given,  sealed  in  an  envelope,  to  his 
clerk,  to  be  deposited  in  the  safe.  The  innkeeper  denies  that  the  envelope 
contained  that  amount  of  money.  It  is  proved  that  shortly  before  that  time 
the  guest  was  seen  with  this  money  in  his  possession.  Held,  that  the  pre 
^mpUon  was  that  the  guest  had  such  money  at  the  time  he  alleged  he  had 
given  it  to  the  clerk.(14) 

4.  It  is  shown  that  a  decree  in  chancery  was  rendered  at  a  certain  time. 
There  is  no  evidence  that  it  has  been  reversed  or  annulled.  The  presumption 
IS  that  it  IS  still  in  force.(15) 

5.  The  question  was  whether  a  certain  custom  existed  in  the  year  1840.    The 
jury  found  that  the  custom  existed  in  1689.  without  more.     HM,  that  the  pre 
sumption  was  that  the  custom  existed  in  1840.(16) 

'  The  property,"  it  was  said  in  case  1,  **  was  placed  in  the  hands  of  the 
Western  Railroad  Company  in  good  order  and  condition,  and  until  the  contrary 
isriiown  must  be  presumed  to  have  continued  in  that  condition  while  in  the 
of  that  company.    It  was  delivered  by  the  defendant,  after  being 


300  MASSACHUSETTS, 


Berrenberg  ▼.  City  of  Boston 


transported  over  its  road  from  Albany  to  Rochester,  in  a  damaged  condition, 
and  the  fartlier  presumption  naturally  follows  that  it  received  the  injary 
while  in  the  possession  of  the  defendant  The  geneimi  rule  is  that  things 
once  proved  to  have  existed  in  a  particular  state,  are  to  be  presumed  to  have 
continued  in  that  state,  until  the  contrary  is  established  by  evidence  either 
direct  or  presumptive.  Unless  the  rule  is  to  be  applied  to  goods  delivered,  to 
be  transported  over  several  connecting  railroads,  there  would  be  no  safety  to 
the  owner.  It  would  often  be  impossible  for  him  to  prove  at  what  point  or  in 
the  hands  of  which  company  the  injury  happened.  But  give  to  such  party 
the  benefit  of  the  presumption  that  the  goods  he  has  delivered  in  good  order 
in  such  case  continued  so  until  they  came  to  the  possession  of  the  company 
which  delivers  them  at  the  place  of  destination  in  a  damaged  condition,  and 
his  rights  will  be  completely  protected.  The  burden  is  then  shifted  upon  the 
latter  company,  of  proving  that  such  goods  came  to  its  possession  in  a  damaged 
condition,  by  way  of  defense.  This  proof  the  latter  company  can  always  make. 
much  more  easily  and  readily  than  the  converse  can  be  proved  by  the  owner. " 

**  When  you  prove,'*  it  was  said  in  case  8,  "that  shortly  before  the  90th  of 
April,  the  plaintiff  had  in  his  possession  the  particular  drafts  which  he  claims 
to  have  deposited,  and  the  particular  bills  of  $1,000  and  $100  which  he  also 
claims  to  have  deposited,  some  links  in  the  chain  are  furnished.  Their 
strength  depends  upon  their  nearness  and  relation  to  the  transaction.  If  At, 
at  seven  o'clock,  had  seen  this  envelope  and  its  contents  with  the  plaintiff,  and 
B.,  at  five  minutes  past  seven,  had  seen  him  make  the  deposit,  I  think  the  two 
could,  by  the  inference  of  the  jury,  be  connected  together,  although  there 
was  an  interval  when  he  was  not  within  the  sight  of  either.  There  is  a  legal 
presumption  of  continuance.  A  partnership  once  established  is  presumed  to 
continue.  Life  is  presumed  to  exist.  Possession  is  presumed  to  continue. 
The  fact  that  a  man  was  a  gambler  twenty  years  since  Justifies  the  presump- 
tion that  he  continues  to  be  one.  An  adulterous  intercourse  is  presumed  to 
continue.  Bo  of  ownership  and  uon- residence.  This  analogy  is  fairly  appllea- 
ble  to  the  present  case  and  justifies  the  admission  of  this  evidence." 

*'  The  finding  of  the  jury/*  said  Lord  Dbnman  in  case  5,  "  that  the  custom 
had  existed  since  1680,  was  the  same  in  effect  as  if  they  had  found  that  it  had 
existed  till  last  week,  unless  something  appeared  to  show  that  it  had  been 
legally  abolished. 

Role  II.  Domicile,  residence  or  non-residence  (a),  solvency  or  insolvenqr  (b>. 
infancy  (c),  partnership  (d),  the  holding  of  an  office  (e),  authority  to  do  an  act 
(f)»  and  other  relations  of  persons  or  things  (g),  once  shown  to  exist  are  pre- 
sumed to  continue  until  the  contrary  is  proved. 

(A.)  1.  An  action  is  brought  in  Arkansas,  in  1841^  by  B.  against  P.  It  la 
proved  that  P.  resided,  in  1&34,  in  Indiana.  The  presumption  is  that  P.  still 
resides  there  (17) 

2  B. .  an  inhabitant  of  the  town  of  Q  ,  Massachusetts,  conveyed  his  farm  on 
April  1st,  and  on  the  twenty- seventh  of  that  month  went  with  his  famHj  to 
his  brothers,  in  the  town  ol  T. ,  where  he  remained  until  several  days  nfler 
May  1st,  returning  then  to  G..  and  removing  on  the  27th  of  May  to  IHuioia. 
The  presumption  is  that  B.  had  not  changed  his  domicile  in  O.  on  May  Isi  (18). 
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S.  To  except  aa  action  on  a  contract  from  the  bar  of  the  statute  of  Umita- 
tioo  it  is  necessary  to  prove  that  the  defendant  was  a  non-resident  at  the  com- 
mescement  of  the  salt  It  is  proved  that  he  was  a  non-resident  at  the  time 
the  ooQtrsct  was  made.  The  presumption  is  that  he  continued  a  non-resident, 
and  throws  the  burden  on  him  to  show  that  he  has  been  within  the  State  a 
saificient  length  of  time  to  create  a  liar  under  the  statutes  19) 

4  Evidence  by  deposition  is  allowed  to  be  taken  where  the  witness  is  more 
tliao  thirty  miles  of  the  place  of  trial,  and  unable  to  attend  court.  Before 
the  trial  the  deposition  of  H.  is  taken  for  this  cause.  Subsequently  when  it 
is  offered  on  the  trial,  it  is  alleged  that  H  is  now  in  town  and  able  to  attend. 
The  burden  of  proving  this  is  on  the  party  alleging  this. (20) 

*'It  Is  necessary.**  said  Lord  Wbstbury  in  a  leading  English  case,  '*  in  the 
idniiDistration  of  the  law,  that  the  idea  of  domicile  should  exist  and  the  fact 
of  douiicile  should  be  ascertained,  in  order  to  determine  which  of  two  munici- 
pal laws  may  be  invoke  d  for  the  purpose  of  regulating  the  rights  of  parties. 
We  know  very  well  that  succession  and  distribution  depend  upon  the  law  of 
the  domicile.  Domicile  therefore  is  an  idea  of  law.  It  is  the  relation  which 
the  law  creates  between  an  individual  and  a  particular  locality  or  country.  To 
every  alult  person  tae  l.iw  ascribes  a  domicile,  and  that  domicile  remains  his 
fixed  att:ibute  until  a  new  and  different  attribute  usurps  its  place. '*(21) 

And  Lord  CRANwauTii  added.  *'  It  is  necessary  to  bear  in  mind  that  a  domi- 
cile, though  intended  to  l>e  abandoned,  will  continue  until  a  new  domicile  is 
acquired,  and  that  a  new  domicile  is  not  acquired  until  there  is  not  only  a  fixed 
inteDtion  of  establishing  a  permanent  residence  in  some  other  country,  but 
also  until  this  intention  has  been  carried  out  by  actual  residence  there. "(22) 

(3.)  1.  A.  is  proved  to  be  in  solvent  circumstances  on  a  certain  day.  A.  is 
presumed  to  contluuo  silveut  until  the  contrary  is  proved. (23) 

1  An  action  is  brought  on  a  promissory  note  and  it  is  proved  that  the 
maker  was  ia.solvent  at  its  maturity.  The  presumption  is  that  he  was  insolvent 
wUen  the  action  was  brouj!it.(31) 

\V.)  1.  A  brings  an  action  in  his  own  name  to  cancel  a  deed  executed  during 
his  infancy  There  is  no  allegation  that  he  has  attained  his  majority  before 
eommencing  the  action.  The  presumption  is  that  A.  is  still  an  infant.(25) 
'  2.  In  a  settlement  case  it  is  proved  that  a  soa  is  over  age.  It  is  nevertheless 
presumed  that  he  continues  unemancipated  as  in  the  days  of  his  infancy* 
luilesi  there  ii  evi  len;»  to  t'le  coatrary.(2}) 

"The  counsel  fjr  plainti.T  claiius.*  it  was  said  in  case  1,  "that  the  pre- 
lamption  of  law  U  Tiat  a  party  co.urnencinq^  his  action  in  court  is  of  full  age, 
and  entitled  to  maintain  the  action  iu  his  own  name,  until  the  contrary  is 
shown.  In  most  acticms  this  i3  true,  but  the  case  at  bar  forms  an  exception. 
For  the  whole  cause  of  action  in  this  cn.<«e  Is  based  upon  an  act  done  by  the 
plaintiff  daring  infancy.  And  the  plainti.T  being  in  court  is  compelled  to  plead 
that  the  act  was  done  during  his  infancy.  The  age  of  the  plaintiff  at  the  time  of  the 
execution  of  the  deed,  is  not  stated,  nor  is  there  any  thing  in  the  complidnt  from 
which  the  'x>urt  can  infer  that  t  le  plainti  ff  has  attained  his  majority.  The  nature 
of  the  relief  ha  seeks  requiring  the  plaintiff  after  he  appears  in  court  to  show 
h'tmttelf  a  minor  at  the  tune  of  doing  a  certain  act,  the  presumption  Is  thai 
tueh  eonditioo  oontinues  until  the  plaintiff  himself  negatives  it." 
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(D.)  A  partnenbip  brings  «n  action  on  a  note;  it  is  contended  thai  the 
plaintiffs  are  not  partners.  It  is  proved  that  three  years  preTioos  they  w«ie 
partners     The  presumption  is  that  they  continue  to  be  so.  (37) 

In  case  1  It  was  said  :  "  The  oTidence  of  a  Joint  interest  in  the  plaintiffs  was 
sufficient  prima  facie.  It  was  shown  tliat  they  were  partners  in  badness  two 
or  three  years  previous.  The  witness  stated  that  he  had  frequently  done 
business  with  them  as  partners  and  had  settled  with  them  as  such  some  two 
or  three  years  since.  There  was  no  evidence  of  any  change  or  dissolution  of 
partnership,  and  the  presumption  was  that  they  were  still  partners.*' 

(E.)  A.  is  indicted  for  libelling  B.,  in  his  capacity  of  public  officer.  It  Is 
proved  that  previous  to  the  publication  of  the  libel,  B.  held  a  public  office.  The 
presumption  is  that  B.  continued  to  hold  it  at  the  time  of  the  publicati<m.(28) 

(F.)  1  The  authority  of  a  minor  son  to  bind  his  father  by  contract  is  shown 
to  exist  in  1845.  A  year  later  the  son  makes  a  contract  which  the  father  eon- 
tests  The  presumption  18  that  the  son  had  authority  to  bind  him  at  this 
time.(29) 

(G.)  1.  A.  sues  B.  for  two  weeks'  board.  It  is  proved  that  for  a  year  and  up 
to  the  commencement  of  these  two  weeks,  B.,  who  was  A.'s  father,  had  lived 
with  him  and  A.  had  not  claimed  any  board.  The  presumption  is  that  the 
parties  were  living  together  during  the  two  weeks  on  the  same  terms.  (30) 

2.  In  Alabama,  in  1855,  the  stockholders  of  a  corporation  are  not  competent 
witnesses  in  an  action  by  or  against  it.     An  action  is  brought  by  the  W.  com 
pany.  and  one  Y.  is  offered  as  a  witness.     There  is  evidence  that  T.  was  a 
stockholder  in  the  W.  company  in  1850     Held,  that  the  presumption  Is  that 
Y.  is  a  stockholder  now,  and  he  is  incompetent.(81) 

So  the  continuance  of  a  state  of  peace  in  a  country,  or  a  state  of  war,  (8S) 
and  the  continuance  in  force  of  public  treaties,  are  presumed.  (88) 

And  a  state  of  government  once  proved  to  exist  is  presumed  to  continue 
until  the  contrary  is  shown. (84) 

So  a  corporation  once  proved  to  exist  is  presumed  to  continue  until  the  con- 
trary is  shown.  (35) 

In  Donahue  v.  CoteTna7i,  49  Conn.  464,  it  was  said:  **  It  is  a  general  rule  that 
a  personal  relation  or  an  existing  state  of  things,  when  once  established  by 
proof,  is  presumed  to  continue  till  the  contrary  appears. 

'*  But  the  presumption  is  merely  one  of  fact,  and  its  effect  depends  upon  the 
extent  to  which  the  quality  of  permanency  enters  into  the  nature  of  the  mat* 
ter  in  question.  For  this  reason  such  a  presumption  must  in  some  cases  be 
confined  to  a  limited  period. 

'*  Thus  where  a  debtor  went  into  bankruptcy  at  a  certain  dau*.  the  inference 
of  continued  bankruptcy  five  months  afterward  would  be  slight,  but  it  would 
be  legitimate  evidence  to  l)e  weighed  by  the  jury. 

"And  in  theabsencr  of  all  evidence  on  the  subject  this  presumption,  thoogh 
slight,  would  be  controlling." 

Where  it  is  shown  that  a  person  was  residing  at  a  certain  place  at  a  oerlalA 
time,  the  ordinary  presumption  is  that  such  residence  was  a  continuing  resi- 
dence. For  what  period  of  time  such  presumption  would  last  must  depend 
upon  all  the  associated  circumstances.    OreenJUid  v.  Camden,  74  Me.  56. 
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When  the  personal  property  is  shown  to  be  the  property  of  a  party  prior  to 
hii  death  HMn  that  the  law  would  presume,  in  the  absence  of  any  eTidenoe 
to  the  oontrary.  that  it  continued  to  be  his  up  to  the  time  of  his  death.  lEsm- 
«a  T.  Chratavieh,  18  Nev.  895. 

(l)Bmwnv.  King,  6  Mete.  178(1840;  Sunivan  ▼.  Ooldimm,  19  La.  Add.  U  (IMI); 
Upnriv.  7>xld.a2N  J  L  128(1808):  Currier  ^.GaU^  9Alleo,  628(1886);  BJkone  ▼.  Ocilc» 
12 Minn  64(1808):  Orayr.  PitiOi,  £8  Oonn  618;  WinkUv  ▼  Kaime,  88  N.  H.  808(1880; 
Ptdrdtf  AieWiam.  L  B,40b  App   190(1808). 

m  Jaekmm  v.  PolUr.  4  Wend   878  (1880). 

(A  Wills.  C  J..  In  Mager.  v.  Ser»ft,  9Cush.  148(1861). 

(4)  ANNlf.  Hood.  8  Omnt's  Gas  09(1868). 

(6)  BeV  ▼.  Young.  1  Oraat*ii  (Tas   175  (1864). 

(iD  Saund^n  v.  Sprfnowfeen,  4  Wend.  489  (1880). 

(7)  f^  f .  Darrah,  90  Ala.  289  (18tt). 

(0  0\yeti  V.  New  Yciric,  etc. ,  Jfitiinor  CicmipaiiVt  8  Ne?.  141 0807). 

(9)  ftarr  ▼  Atyii^.  SO  Vt  815  (1868). 

(Ml  Jaekmn  ▼  Jrvitu9  Oimp  48  (1809). 

OD^tf)  CoteU  ▼.  Budd,  1  Camp.  27. 

01)  Bwt  £v.,  S  400. 

(mfimttAv.  itf'ewForIc  O^niral  R.  (7b..  48  Barb.  8» (1884) 

(IS  Jfaitin  ▼.  FUMng  iiw.  Cb.,  90  Pick.  889  (1888) 

04)  ITilfciyw  T.  EarU,  44  N.  T   179  (1870) 

OAJfurp^VT   Orr.  88  ni.  489  (1808)     But  aee  Boecm  ▼.  Aatth,  8  La.  Add  441(1847). 

(l«)5te/esT   K^ey.  llAd  ft  Bll.  819(1840) 

07)  Prathery.  JViimer,  4 Ark  466 (1841);  ItiiMbMtanttT.lnAobttafite, 8 Allen, 608 (1809. 

(18)  KOburnr.  BennelLdMvt.  199(1841). 

(19)  StaUBank  ▼.  Searwn,  18  Ala.  618  (1861). 
CBO)  Brown  ▼.  BurtiAam,  88  Me.  38  (1848) 

(91)  Bell'v.  Kennedy,  L.  R  ,  1  So.  App  880 (1868). 

(K)  And  aee  as  to  the  preaumptlon  of  onotlnuaooe  of  domicile,  reatdenee  and  non- 
Nfldeoee,  Dttnide  ▼.  HamHton.  68  Ala.  106  (1875);  WalHer  ▼.  Waiter,  1  Mo  (App  )  404 
OSn);  JVimii  ▼.  Palmer,  10  Barb.  175  (186(K);  Church ▼.  RoioeR,  49  Me. 887  (1881);  X^ttUOnld 
V.  /aAoMtonte .  60  Id.  475  (1869):  (ToZdte  Mei>»ia2d,  78  111.  606  (1875). 

m  ITalnNfT.Ball.  9Darb.971(186Q). 

M  Jfu»e>i  ▼.  Pryor,  19  Mo.  807  (1848). 

OS  Irvine  w.  hvhte,  5  Mum.  61  (1860). 

(90  Re  Lmeahaa,  7  Q.  a  158  (1845). 

T*)  Cooper  v,  Dedrids,  28  Barb.  618  (1866),  and  aee  .Andermn  v.  Ctoy,  1  Stark.  405  (IBM^ 
Ckirt  T  ^lerander.  88cott  N.  R.  181  (1844). 

(SB)  B  v.Biidd,  5  Bsp.  980. 

m  McKeneU  ▼.  Steven»,  19  Ala.  608  (1851) :  Byan  v.  Bannn.  18  Q.  a  480 (1848). 

(001  Bamea^  Eamee  .  41  N.  H.  177  (I860). 

<81)  Monlgomery,  etc..  Ptatilc  Co.  v.  IFeM,  87  Ala.  618  (1866).  Marrlace  to  an  ina8tm> 
tloo  of  thto  rule,  and  It  la  held  that  an  adulterous  interooufse  once  eatabUshed  is  pi» 
mood  to  continue.    Smith  v.  Smith,  4  Paige  Ch  488  (1884). 

(B>  Oavert  w.  Gray,  84  How.  Pr.  460  (1868). 

m  PenvU  ▼.  MeLeod,  1  Hill,  407  (1841). 

(84)  OeleUm  ▼.  Hoyi,  1  Johns.  Cb.  643  (1815) 

OB  Fwple  ▼.  MatUuUUm  Cb.,  9  Wend.  851  (1888). 
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agJMam.tiiJI 
MaiUr  and  9erwint — new  empiayment — duty  to  lonni. 

The  defendant,  owner  and  master  of  a  steam- tog,  ordered  the  cook  to  go  for- 
ward and  handle  the  bow  line,  and  he  got  entangled  in  it  and  was  hurt.  He 
was  usaally  employed  at  the  stem,  and  the  employment  m  question  was  more 
dangerous,  and  the  defendant  did  not  warn  him,  but  urged  him  to  the  duty 
with  an  oath.  But  the  plaintiff  was  nineteen  years  old,  had  lived  at  the  sea- 
shore all  his  life,  and  had  been  to  sea  three  summers,  and  on  the  tug  four 
months.     HM,  that  a  verdict  for  the  defendant  must  stand.* 

ACTION  for  personal  injury  by  negligence.   The  opinion  states 
the  facts.    The  defendant  had  judgment  below. 

H.  W.  Chaplin^  for  plamtifi. 

C.  T.  Russell  dt  W,  E.  Russell,  for  defendant 

Holmes,  J.  This  action  is  brought  by  the  cook  of  a  steam-tag 
against  the  owner  of  the  tug,  who  was  also  its  master,  to  rccoTer 
for  personal  injuries  caused  by  the  plaintiff's  getting  entangled  in 
the  loose  end  of  a  line  whicli  he  was  engaged  in  making  fast  to  a 
cleat  toward  the  bow  of  his  vessel.  The  bow-line  was  said  to  be 
more  dangerous  than  the  stern  line  ;  but  this  only  means  that  the 
strain  upon  it  was  likely  to  bo  greater,  and  although  it  seems  to 
have  been  more  usual  to  employ  the  plaintiff  at  the  stern,  a  part  of 
his  duty  was  to  work  on  deck  generally,  and  upon  the  whole  evidenoe^ 
we  think  it  clear  that  the  muster  had  a  right  to  send  him  to  the 
bow-line,  and  tliat  any  dangoi^  necessarily  and  universally  incident 
to  handling  it  wei*c  within  the  risks  which  the  plaintiff  assumed. 
It  was  broad  daylight,  and  all  the  elements  of  the  task  and  risk^ 
including  the  tug's  rate  ot  a\yceA^  to  which  the  plaintiff  testified^ 
were  as  visible  to  him  as  to  any  one. 

It  was  urged  that  the  plaintiff  was  under  age  and  inexperienced^ 
and  that  the  behavior  of  the  loose  end  of  a  taut  rope  was  a  hidden 
danger.  Hut  the  plaintiff  was  over  nineteen  years  old,  had  lived 
on  the  seashore  all  Ins  life  had  been  to  sea  three  summers,  and  hud 


*  See  Tliomi>Mn  v   lirnmnn  (47  Wis.  608),  82  Am.  Rep.  784. 
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been  on  this  boat  four  months,  the  time  which  it  took  his  brother 
to  beoome  familiar  with  the  duties  on  board  and  to  get  promoted. 
Taking  these  facts,  in  connection  with  the  nature  of  the  employ- 
ment which  he  had  accepted,  the  master  had  a  right  to  assume  that 
the  plainti£F  knew  how  to  handle  a  line,  and  to  order  him  to  do  so 
without  special  warning  or  instruction. 

This  is  not  like  Wheeler  v.  Wason  Manuf.  Co.,  135  Mass.  294. 
There  the  plaintiff  was  wholly  new  to  the  business,  and  there  was 
evidence  that  there  was  a  tendency  in  a  warped  board  to  spring 
back  while  being  sawed,  which  was  not  obyious ;  and  also  that  there 
▼as  a  natural  tendency  in  inexperienced  persons  to  put  the  hand 
behind  the  saw  in  such  a  way  that  if  the  board  sprang,  it  would 
throw  the  hand  upon  the  saw,—  which  was  what  the  plaintiff  did. 
In  the  present  case,  one  witness  says  that  there  is  a  natural  tendency 
to  put  the  foot  on  the  end  of  the  rope,  which  would  be  dangerous ; 
bat  there  is  no  evidence  that  the  plaintiff  did  so,  and  he  must  be 
taken  to  have  known  the  danger. 

It  was  suggested  that  the  master  should  haye  handled  the  tug  by 
stopping  or  backing  it  so  as  to  relieve  the  plaintiff  from  his  embar- 
nssment ;  but  assuming  what  he  had  a  right  to  assume,  there  was 
no  embarrassment  until  the  plaintiff's  foot  was  caught,  and  then  it 
vas  too  late.  The  harm  was  done  in  an  instant,  and  it  does  not 
appear  that  the  master  knew  it  until  it  was  over. 

It  was  most  pressed  that  the  master  confused  and  drove  the 
plaintiff  forward  into  the  danger  by  saying,  with  an  oath,  ''  You 
▼on't  get  that  rope  fast,"  just  as  the  rope  began  to  render,  that  is, 
to  slip  on  the  cleat  by  jerks  because  of  the  strain  upon  it.  But 
these  words  carried  no  specific  or  wrong  direction  as  to  the  manner 
in  which  the  plaintiff  should  act.  They  did  not  forbid  his  letting 
the  rope  go  to  get  more  slack,  if  that  was  proper.  And  we  cannot 
think  that  a  jury  would  be  warranted  in  finding  that  an  oath  ad- 
dreased  to  a  sailor  who  knew  what  to  do  was  sufficient  to  shift  the 
laaponsibility  for  a  misstep. 

Verdict  for  defendant  to  stand. 


7CI.L  — 89 


306  MASSACHUSETTS, 


CommonwealUi  ▼.  Wright. 


CtoMMOirWBALTH  Y.  WRIOHXL 

(187  Mam.  W>.) 

OHminal  tow— loM#r|r. 

Where  one  ofaoee  a  namber  «nd  paid  a  certain  sum,  and  the  seller  drew  an 
envelope  from  a  box  fall,  containing  a  slip  with  many  nomberB  on  It,  and  If 
the  number  chosen  was  on  the  slip  the  bnyer  received  a  multiple  of  the  sum 
paid,  greater  or  less  according  to  agreement,  and  if  not  he  lost  what  he  had 
paid;  held,  a  lottery.* 

CONVICTION  of  promoting  a  lottery.    The  opinion  states  the 
facts. 

J.  J.  Oargan^  for  defendant 

E.  J.  Sherman^  attomey-generaly  for  Commonwealth. 

Holmes,  J.  The  defendant  has  been  conyicted  of  setting  up  and 
promoting  a  certain  lottery  for  money,  and  the  only  question  raised 
by  his  exceptions  is  whether  the  jury  were  warranted  in  finding  that 
a  game  popularly  known  as  the  policy  or  enyelope  game  is  a  lottery, 
within  the  Pub.  Stats.,  chap.  209,  §  1. 

There  was  evidence  that  the  defendant  carried  on  the  game,  and 
that  the  public  were  invited  to  attend  and  take  parfc  in  it  The 
substance  of  the  game,  as  described  in  the  bill  of  exceptions,  seems 
to  be  that  any  one  wishing  to  play  chooses  a  number  and  pays  a 
certain  sum  for  it,  and  that  then  the  conductor  of  the  game  draws 
an  envelope  from  a  box  full  of  them,  which  envelope  contains  a  slip 
with  many  numbers  upon  it.  If  the  number  chosen  is  found  among 
those  upon  the  slip,  the  person  who  chose  it  receives  a  multiple  of 
the  sum  paid  by  him,  greater  or  less  according  to  the  odds  agreed 
upon.     If  not,  he  loses  what  he  has  paid. 

We  a^ume  that  the  numbers  upon  the  slips  are  limited  in  aome 
way,  so  that  the  chances  of  success  may  be  exactly  calculated.  But 
the  defendant's  argument  that  therefore  the  game  contained  no 
element  of  chance  may  be  dismissed  with  a  word.  The  event  is 
none  the  less  uncertain,  that  the  chances  of  the  event  are  certain. 
The  chances  only  represent  the  average  of  a  long  series  of  events.. 

*8ee  HvdeUan  v.  SUOe  (94  Ind  426),  48  Am.  Bep.  171. 
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The  event  does  not  appear  to  have  been  even  mechameally  certain, 
as  the  selecting  the  envelope  seems  to  have  been  made  arbitrarily, 
after  payment.  Bnt  if  the  choice  of  the  number  had  also  fixed  the 
envelope,  so  long  as  the  event  could  not  be  predicted  by  the  party 
ooDcemed,  it  would  be  uncertain,  and  depend  on  chance  in  the  only 
sense  which  the  law  has  to  take  into  account.  CommanioeaUh  v. 
Tkaeher,  97  Mass.  583;  Siale  v.  Ohrke,  33  N.  11.  3:^9,  335. 

Perhaps  it  is  a  little  more  difficult  to  show  how  the  game  is  more 
than  a  wager.  A  bet  however  is  usually  executory  on  both  sides 
isolated,  and  determmed  by  events  indei)endent  of  any  action  of  the 
parties,  while  in  this  game  a  price  is  paid  for  the  chance  of  a  prize, 
and  it  is  determined  by  a  mechanical  device  worked  by  the  manager 
of  the  game  according  to  a  scheme  held  out  to  the  public,  whether 
he  who  pays  the  money  is  to  have  the  price  or  nothing.  It  may  be 
that  the  difference  between  this  and  a  single  wager  on  the  cast  of  a 
die  is  only  one  of  degree;  but  if  so,  the  difference  is  sufficiently 
marked  to  warrant  the  finding  of  the  jury.  We  cannot  say,  as 
matter  of  law,  that  the  facts  that  the  piice  was  money  and  not 
specific,  and  that  more  than  one  could  select  the  same  number  with 
the  same  result,  prevented  the  game  from  being  a  lottery.  It  is  a 
lottery  according  to  the  popular  use  of  the  word  as  shown  by  the 
dictionaries,  according  to  history,  to  which  lotteries  with  money 
prizes  not  specific  have  long  been  known,  aud  according  to  the 
course  of  the  decisions.  WUkinson  v.  Oittf  74  N.  Y.  63;  s.  c,  30 
Am.  Rep.  264.  See  Siaie  v.  LoweB,  39  N.  J.  L.  485,  and  cases  cited 
in  Bisk  Stat  Grimes,  §  952. 

Exceptvms  overruled. 
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a8rXaM.SQ8.) 

Gamier  ^raUroad  —  ticket  ^eapvkUm. 

if  the  tiekei-aeller  of  a  railroad  company  sells  a  paached  ticket,  assaring  ike 
imiehaser  that  it  is  good,  wbea  in  fact  it  is  not,  and  the  passenger  is  ex- 
pelled for  non-pajment  of  fare,  he  may  recover  damages  against  the  0001- 
pany. 
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ACTION  for  expulsion  from  a  railroad  train.     The  hcad*note 
shows  the  facts.     The  plaintiff  had  judgment  below. 

A.  L.  8oul$,  for  defendant. 

IL  M.  Mor9$y  Jr.,  and  H.  L.  Hiarding,  for  plaintiff. 

C.  Allbn,  J.  It  appears  that  the  defendant's  agent  and  ticket- 
seller  told  the  plaintiff  that  the  two  tickets  would  be  good  for  a 
passage  from  Springfield  to  North  Adams,  and  explained  the  mean- 
ing of  the  punched  holes,  and  with  a  fall  understanding  of  ezactlj 
what  the  tickets  were  and  of  what  the  plaintiff  wanted,  sold  them 
to  him  as  tickets  good  for  his  contemplated  trip.  There  was 
nothing  on  their  face  to  show  the  contrary  to  the  plaintiff,  and  he 
took  and  paid  for  them  on  the  strength  of  these  explanations  and 
assurances  of  the  ticket-seller.  There  was  no  mistake  on  the  part 
of  either  as  to  where  the  plaintiff  wished  to  go,  or  what  terms  were 
actually  expressed  upon  the  tickets,  or  what  marks  or  punched 
holes  they  bore.  The  circumstances  of  there  being  two  tickets, 
and  of  the  holes  in  one  of  them,  naturally  induced  inquiry  by  the 
plaintiff,  and  he  had  no  reason  to  distrust  the  correctness  of  the 
explanations  which  were  given  to  him.  The  ticket-seller  assumed 
to  know,  and  gave  assurances  which  the  plaintiff  liad  a  right  to 
rely  on,  and  which  he  did  rely  on.  If  when  the  conductor  refused 
to  accept  the  punched  ticket,  it  had  appeared  on  an  inspection  of 
it  that  there  had  been  a  mistake,  and  that  it  did  not  on  its  face 
purport  to  be  good  for  a  passage  over  that  part  of  the  defendant's 
road,  and  that  the  ticket-seller  had  delivered  to  the  plaintiff  a  good 
ticket  upon  some  other  railroad,  or  to  some  place  which  had  al- 
ready been  passed,  when  the  mistake  was  discovered,  and  it  was 
found  that  the  plaintiff  had  through  inadverteuce  accepted  a  ticket 
which  on  its  face  was  plainly  insufficient,  then  this  case  would  have 
fidlen  withm  the  doctrine  of  the  recent  decision  m  Bradxhaw  v. 
South  Boston  Railroad,  135  Mass.  407;  s.  c ,  46  Am.  Rep.  481, 
and  it  would  have  been  the  duty  of  the  plaintiff  to  yield  for  the 
time  being,  and  pay  his  fare  anew,  or  withdraw  from  the  car,  unless 
a  distinction  should  be  taken  between  the  rights  of  passengers  upon 
•team  railways  and  street  railways,  under  such  circumstances,  a 
question  which  we  do  not  now  consider.  See  Cheneif  v.  Bt»Mfoa 
S  Maine  RaUroady  11  Met.  121;  Yorton  v.  Milwaukee^  Lake  Shore 


JUNE  TfiBM,  1884.  30$ 

Murdock  v.  Boston  and  Albany  Bailroad  Company. 

it  Weslem  Railway^  54  Wis.  234;  s.  c.^  41  Am.  Bep.  23;  Town- 
tend  Y.  New  York  Oeniral  &  Hud9on  River  Railroad,  56  N.  Y. 
296;  8.  c.y  15  Am.  Bep.  419;  Petrie  t.  Pennsylvania  Railroad,  4^ 
N.  J.  L.449;  Dietrich  v.  Pennsylvania  Railroad,  71  Penn.  St.  432; 
&  c,  10  Am.  Bep.  711;  Frederick  v.  Jfarqueite,  Hougkion  £  On- 
tonagon Railroad,  37  Mich.  342;  McClure  v.  Philadelphia  Wilming- 
ton Jk  Baltimore  Railroad,  34  Md.  532. 

Bat  in  the  present  case,  such  is  not  the  position  of  the  parties. 
As  has  been  seen,  the  plaintiff  not  only  was  not  guilty  of  any  neg- 
ligence in  accepting  his  ticket,  but  he  examined  it  carefully,  saw 
eyerything  there  was  on  it»  and  received  explanations  of  the  mean- 
ing of  the  punched  holes,  and  assurances  that  the  two  tickets,  in 
the  condition  in  which  they  were,  would  be  good  for  the  trip.  In 
sach  a  case,  there  being  no  mistake  or  inadvertence  on  his  part  in 
the  respects  mentioned,  and  the  tickets  which  were  delivered  being 
in  all  particulars  such  as  were  intended  to  be  delivered,  and  there 
being  nothing  which  could  be  gathered  by  inspection  to  show  that 
they  were  insufficient,  and  no  notice  of  their  insufficiency  being 
given  to  the  plaintiff  by  any  body,  or  in  any  form,  until  he  had  al- 
ready entered  upon  and  partially  accomplished  his  journey  over  the 
defendant's  road,  he  might  well  insist  upon  being  allowed  to  com- 
plete that  journey.  If  the  defendant's  superintendent  or  president 
or  both  of  them,had  been  standing  by  when  the  plaintiff  purchased, 
his  tickets,  and  had  heard  and  assented  to  what  was  said  by 
the  ticket-seller,  and  if  they  also  were  under  the  same  mistake  as 
to  the  rules  established  for  the  guidance  of  conductors,  the  legal 
position  of  the  plaintiff  would  hardly  have  been  stronger  than  it  is 
at  present.  It  would  still  be  the  case  that  he  took  his  tickets  rely- 
ing on  the  mistaken  assurances  of  the  defendant's  agent  in  respect 
to  their  validity.  If  the  defendant  through  any  imperfection  in 
its  rules  or  methods,  or  any  ignorance  or  violation  of  rules  or  in- 
structionB  by  its  agents,  has  been  led  into  any  interference  with  the 
lights  of  the  plaintiff  under  such  circumstances,  it  must  abide  the 
consequences.  To  hold  the  contrary  would  be  a  burden  upon  pas- 
sengers such  as  is  called  for  by  no  reason  of  necessity  or  expediency. 
On  the  other  hand  it  is  no  more  than  a  wholesome  requirement 
that  railway  companies  should  be  responsible  in  damages  for  the 
consequences  of  a  mishap  such  as  occurred  in  the  present  case- 
The  conductor's  explanation  of  the  meamng  of  the  two  punched 
holes  might  or  might  not  be  correct;  at  any  rate,  their  meaning 
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was  purely  arbitrary,  and  so  far  as  the  plaintiff  could  see,  the  eon- 
dnctor's  interpretation  was  no  more  probable  or  intelligible  than 
that  given  by  the  ticket-seller.  The  plaintiff  had  a  right  to  act 
upon  the  explanations  given  to  him  at  the  time  when  he  bought 
his  ticket.  The  mistake  was  that  of  the  ticket-seller,  in  supposing 
that  the  punched  holes  signified  that  the  ticket  had  been  usikI  only 
to  Chester,  whereas  in  fact,  according  to  the  defendant's  rules  for 
the  instruction  and  guidance  of  conductors,  they  signified  that  it 
bad  been  used  to  PittsGeld,  a  station  farther  on.  'ihe  offer  of  the 
conductor  to  give  a  receipt  to  the  plaintiff  for  the  additional  fare 
which  he  demanded,  stating  the  circumstances  under  which  it  was 
paid,  so  that  the  plaintiff  might  get  back  the  money,  if  it  should 
be  found  that  his  account  of  the  purchase  of  the  ticket  was  true, 
though  showing  good  faith  on  the  part  of  the  conductor,  did  not 
have  the  effect  to  make  it  the  legal  duty  of  the  plaintiff  to  pay  the 
additional  fare. 

It  follows  that  all  the  instructions  requested  were  properly  re- 
fused,  except  as  modified  by  the  presiding  judge;  and  the  instruc- 
tions which  were  given  were  clearly  and  accurately  expressed.  Ma- 
rofietf  V.  Old  Culony  S  Newport  Railway,  106  Mass.  153;  s.  c.^ 
8  AuL  Bep.  30& 

Exceptioths  overruled. 


Qrat  y.  Chkistiak  Socibtt. 

(13iMMa.a».) 
BdigUnu  society  —  a^ttlnan. 

A  by  law  of  a  religioas  society  provided  that  any  member  should  hh  dropped 
from  the  list  who  had  ceased  to  worship  regularly  with  the  sneintT  or  had 
failed  to  contribute  to  the  support  of  its  worship  for  one  year.  Held,  that 
a  member  could  only  be  expelled  by  a  vote  of  the  society,  after  a  hearia|^. 
{SeenoU^p.  813.) 


B 


ILL  to  restrain  sale  of  defendant's  property.     The  opinion  states 
the  case.     The  plaintiff  had  a  decree  below. 
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D.  B.  Chve  and  L.  M.  Childy  for  defendants 


W.  E,  L,  Dillataay,  for  plaintiffs. 

Holmes,  J.  At  a  meeting  of  the  Christian  Society,  held  on 
October  12,  1881,  a  vote  was  passed  to  sell  the  society's  house  of 
worship  and  to  remove  elsewhere.  At  a  meeting  held  on  October 
28  a  motion  declaring  such  sale  inexpedient  was  defeated.  Enough 
persons  to  have  changed  the  result  on  each  vote  were  present,  who 
were  opposed  to  the  sale  of  the  church  and  who  wished  to  vote  ;  but 
they  were  prevented  from  voting  by  the  presiding  officer,  acting  in 
conjunction  with  the  defendant  Goodwin  and  others.  The  main 
question  is  whether  these  persons  had  a  right  to  vote. 

The  answer  depends  upon  the  effect  to  be  given  to  article  11  of 
the  by-laws  of  the  society,  passed  May  5,  1880.  It  is  not  now 
argued  that  the  persons  concerned  did  not  become  members  of  the 
society  under  the  previous  by-law  of  185  >,  and  we  have  no  doubt 
that  they  did.  The  question  is  narrowed  therefore  to  whether  they 
have  ceased  to  be  members  by  force  of  the  present  article  11. 

This  article  is  as  follows  :  '^  Any  member  who  shall  either  cease 
to  regularly  worship  wiih  the  society,  or  shall  fail  to  contribute  to 
the  support  of  its  public  worship  for  the  term  of  one  year,  shall 
have  his  or  her  name  dropped  from  the  list  of  members."  The 
judge  before  whom  the  cause  was  tried  ruled  in  terms  that  this  was 
valid,  and  interpreted  as  we  interpret  it,  we  assume  both  that  it  was 
80  and  that  it  applied  to  existing  as  well  as  future  members.  Taylor 
T.  EtUon,  4  Cush.  522 ;  Dawhins  v.  Anlrobiis,  17  Ch.  D.  615,  634. 

In  Taylor  v.^  EtUon  it  was  assumed,  without  argument  or  men- 
tion, that  if  the  by-law  there  in  question  was  valid  and  applied  to 
existing  members,  the  defendant  did  right  in  refusing  to  receive  the 
vote  of  a  person  who  had  not  paid  his  annual  subscription  of  five 
dollars.  The  by-law  provided  that  persons  owning  or  hiring  pews, 
who  '*  shall  subscribe  and  pay  annually,  for  tho  support  of  public 
worship,  a  sum  not  less  than  five  dollars  ♦  ♦  ♦  shall  l>e  deemed 
members  of  this  parish  and  entitled  to  vote  at  the  annual  meeting  of 
Baid  pansh,  subsequent  to  such  subscription  and  payment  and 
during  its  continuance,  and  no  longer  "  It  might  well  be  con- 
tended on  this  language  that  membership  of  the  society  was  only 
from  year  to  year  and  that  payment  of  the  subscription  for  the  cur- 
rent year  was  a  condition  precedent  to  membership  and  the  right 
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to  vote.  It  will  also  be  noticed  that  the  sum  to  be  paid  was  fixed 
and  that  therefore  there  could  not  ordinarily  anse  any  question 
whether  the  condition  had  been  complied  with. 

The  defendant's  by-law,  on  the  other  hand,  does  not  create  a 
membership  from  year  to  year,  and  a  failure  to  contribute  to  the 
support  of  public  worship  for  a  year  stands  on  the  same  footing  as 
ceasing  regularly  to  worship  with  the  society,  as  a  breach  of  a  con- 
dition subsequent  for  which  the  '^member''  **  shall  have  his  or  her 
name  dropped  from  the  list  of  members.''  By  the  very  words  of 
the  by-law  a  membership  is  assumed  to  exist  of  which  the  party  is 
to  be  deprived.  He  is  to  be  deprived,  once  for  all,  by  one  act,  that 
of  dropping  his  name  from  the  list.  If  there  were  no  other  ground 
for  the  conclusion  this  would  be  enough  to  satisfy  us  that  member- 
ship was  not  determined  by  mere  omission  on  the  member*s  part. 
And  if  an  act  is  necessary,  it  is  clear  that  it  must  be  a  vote  of  the 
society,  just  as  a  vote  of  the  society  is  necessary  under  article  10 
for  the  approval  of  a  member.  No  other  person  or  body  is  empow- 
ered to  do  it;  certainly  not  the  moderator  of  a  meeting.  Cofn. 
T.  Pennsylvania  Beneficial  InstittUum^  2  S.  &  R  141 ;  Delaey  v. 
Neuse  River  Nav.  Go.,  1  Hawks,  274,  279;  s.  c,  9  Am.  Dec.  636; 
Sibley  t.  Barterei  Club,  40  N.  J.  L.  295. 

Bu  t  again,  the  grounds  on  which  a  member  is  to  be  deprived  of 
his  membership  are  both  of  them  indefinite,  involving  questions  of 
more  or  less  possible  disputes  of  fact,  and  certain  difiFerences  of 
judgment.  Not  only  is  the  number  of  times  a  man  has  attended, 
or  the  amount  he  has  contributed,  to  be  settled,  but  then  comes 
the  question  whether  the  facts  amount  to  ceasing  regularly  to 
worship  with  the  society,  or  to  a  substantial  failure  to  contribute. 
These  questions  are  not  to  be  decided  by  a  moderator  when  a  per- 
son ofiFers  his  vote.  They  are  judicial  questions,  to  be  determined 
by  the  society,  after  giving  the  member. notice  and  an  opportunity 
to  be  heard.  The  necessity  of  complying  with  these  requirements 
of  common  justice  has  been  so  uniformly  asserted,  that  only  a  few 
cases  need  be  cited,  in  addition  to  those  last  referred  to,  to  show 
how  unwilling  courts  have  been  to  admit  that  charters,  by-laws,  or 
rules  could  be  intended  to  deprive  a  man  of  his  membership  with- 
out a  hearing.  Dean  v.  Bennett,  L.  B. ,  6  Gh.  489 ;  Fisher  v.  Keane^ 
11  Gh.  D.  353,  359  ;  27  Eng.  B.  586;  Queen  v.  Saddlers'  Co.,  10 
H.  L.  Gas.  404 ;  Innes  v.  Wylie,  1  Gar.  &  E.  257,  263 ;  SUUe  v. 
Adams,   44  Mo.  570,  586. 
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As  there  had  been  no  hearing,  and  no  rote  of  the  society  that  their 
names  should  be  dropped  f  rem  the  list,  the  personB  who  were  pre- 
vented from  voting  were  wrongf ally  prevented. 

[Minor  queetion  omitted.] 

Decree  affirmed. 

Non  BT  THB  Rbfobtbr.— SeSiS^  V.  Jfbnte,  etc,,  Okureh,^  Am,  Rep.  186; 
Grtffg  T.  JfoM.  Med.  tiodety  (111  Blaaa.  185),  15  Am.  Rep.  24,  Loubat  ▼.  LeBoy, 
15Abbw  N.  C,  1;  to  which  Bir.  Abbott  appends  an  elaborate  note;  27  Eng. 
R.505. 

In  ffuiehinmm  v.  Lawrence,  67  How.  Pr  88,  the  plaintiff,  a  member  of  the 
New  Tork  Stock  Exchange,  an  incorporated  voluntary  association,  having  been 
diaiged  by  a  special  committee  of  investigation,  after  taking  voluminous  tes- 
timoDy,  with  being  guilty  of  improper  practices,  the  goyeming  oonunmittee 
of  the  exchange,  who  are  empowered  by  its  constitution  to  expel  members  ad- 
judged to  have  been  guilty  of  obvious  fraud,  preferred  charges  against  him 
biMd  upon  the  testimony  thus  taken.  He  was  permitted  to  make  statements 
•lid  explanations  before  the  investigating  committee,  and  to  cross-examine  the 
witneases  produced  Then  he  appeared  before  the  governing  committee  and 
read  his  defense  at  great  length.  At  a  subsequent  meeting  on  June  6th,  in 
his  absence,  two  accusing  witnesses  were  examined  by  the  governing  commit- 
tee, who  then  negatived  a  proposition  that  these  witnesses  be  brought  again 
before  them  to  be  croos-examined  by  the  accused  member.  JBM,  firjti,  that 
though  the  governing  committee  is  not  bound  on  the  trial  of  a  member  for 
misconduct  by  the  ordinary  rules  which  obtain  in  judicial  proceedings,  yet 
the  court  should  interfere  for  the  purpose  of  holding  the  association  to  a  fair 
and  honest  administration  of  its  rules.  Second.  The  action  of  the  governing 
eoBunittee  on  June  6th  was  not  just  or  fair  to  the  accused  member  in  either 
t  l^gil  or  equitable  sense,  and  defendants  should  be  restrained  pending  the 
actiott  from  asserting  agidnst  plaintiff  the  resolution  of  expulsion  passed  upon 
him. 

The  court  said  :  "  In  this  case  there  is  no  appeal  from  the  decision  of  the 
goveining  committee,  such  as  existed  in  the  case  of  White  v.  Brownett,  2  Daly, 
329-366.  In  that  case  the  learned  justice,  while  admitting  that  courts 
dKHild  be  careful  not  to  interfere  in  the  proceedings  of  such  associations,  evi- 
dently was  of  the  opinion,  that  if  the  proceedings  were  erroneous  and  unjust, 
the  plaintiff,  after  having  exhausted  his  right  of  appeal,  could  resort  to  a  court 
of  equity  for  relief.  There  have  been  many  decisions  in  the  courts  in  which 
proceedings  analogous  to  those  now  under  review  have  been  the  subject  of 
fflnsideration  by  eminent  judges,  and  in  all  such  cases  it  will  be  found  that 
great  stress  is  laid  in  the  opinion  of  the  court  upon  the  sacred  right  of  an 
aoeused  party  to  be  fully  informed  of  the  charge  which  has  been  made  against 
him  and  to  be  fully  heard  in  his  defense. 

"  In  Tharimm  v.  Bamet,  L.  R.,  2  Com.  Pleas,  401,  a  case  relating  to  an  award, 
WnjJES,  J.,  says  :  'It  was  certainly  not  put  too  high  by  Mr.  Brett  when  he 
■id  that  it  is  one  of  the  first  principles  of  justice  that  no  man's  rights  shall  be 
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adjadicated  upoD  witboat  giving  him  an  opportunitx  of  being  beard  in  sup- 
port of  them.' 

*'  Batlbt,  baron,  in  Gapel  y.  Child,  2  Crompton  &  Jenris.  558,  said  :  '  I  know 
of  no  case  in  wbich  you  are  to  bave  a  judicial  proceeding  by  wblcb  a  man 
is  to  be  deprived  of  any  part  of  bis  property,  witbout  bis  baving  an  op- 
portunity  to  be  beard.  Tbere  is  the  case  of  Kitig  v.  Benn  dt  Church,  6  T.  K. 
198,  in  wbicb,  wbere  a  warrant  of  distress,  wbicb  is  in  the  nature  of  an  exe- 
cution, bad  issued,  not  grounded  on  a  previous  summons,  Lord  KENYOxlaid  it 
down  most  distinctly  as  an  invariable  maxim  of  our  law,  that  no  man  sball  be 
ponisbed  before  be  bas  bad  an  opportunity  of  being  beard.' 

"In  Wood  V.  Wood,  L.  R,  0  Excb.  194 ;  s.  c,  10  Eng.  R.  372,  wbicb 
was  a  case  wbere  tbe  plaintiff  alleged  tbat  be  bad  been  wrongfully  and  im- 
properly expelled  from  a  mutual  insurance  company.  Chief  Baron  Kelly  said: 

'  This,  then.  Is  the  great  question  in  the  case  :  Was  the  alleged  act  of  expul- 
sion void?  It  is  contended  for  the  plaintiff  tbat  the  language  of  the  rules 
gives  an  unconditional  and  absolute  power  to  the  committee  to  expel  a  member 
from  the  society,  and  I  agree  that  if  the  committee  in  fact  exercised  their 
power  under  the  rules,  their  decision  could  not  be  questioned;  however  u* 
founded  the  reasons  for  it  may  bave  been,  it  would  have  been  final  and  couiv. 
not  be  reviewed  by  any  court  But  they  are  bound,  in  the  exercise  of  their 
functions,  by  tl)e  rule  expressed  in  the  maxim  —  audi  alteram  partem  —  that 
no  man  sball  be  condemned  to  consequences  resulting  from  alleged  miscon- 
duct unheard,  and  without  having  the  opportunity  of  making  bis  defense. 
This  rule  is  not  confined  to  the  conduct  of  strictly  legal  tribunals,  but  is  ap- 
plicable to  every  tribunal  or  body  of  persons  invested  with  authority  to  adju- 
dicate upon  matters  mvolviug  civil  consequences  to  individuals.* 

'  This  case  seems  to  be  fully  in  point,  inasmuch  as  it  related  to  the  expulsion 
of  a  member  from  a  society,  attached  to  the  membership  of  wbich  were  valua- 
ble rights  and  privileges. 

**  Agam  while  these  proceedings  are  not  to  be  governed  by  the  strict  rales 
which  apply  to  actions  at  law  or  suits  in  equity,  or  even  perhaps  by  the  rules 
which  obtain  in  regard  to  arbitrations,  there  is,  I  think,  a  strong  analogy  be- 
tween the  principles  wbich  govern  in  arbitrations  and  those  which  relate  to 
proceedings  of  this  character.  In  the  case  of  SJiarpe  v.  Biekerdyke,  8  Dow 
Rep.  102,  Lord  Eldon  said  that  by  the  'great  principle  of  eternal  justice 
which  was  prior  to  all  these  acts  of  eedervnt  regulations  and  proceedings  of 
court,  it  was  impossible  an  award  could  stand  where  the  arbitrator  beard  one 
party  and  refused  to  bear  the  other ;  and  on  this  great  principle,  and  on  the 
fact  that  the  arbitrator  had  not  acted  according  to  the  principles  upon  wbich 
be  himself  thought  be  ought  to  have  acted,  even  if  he  decided  rightly  he  bad 
not  decided  justly,  and  therefore  the  award  could  not  stand.* 

*'  Jn  the  MaUer  of  Plews  v.  MvldUton,  G  Adol.  &  Ell.  (N.  S  )  845.  an  award  was 
set  aside  because  the  three  arbitrators,  after  having  determined  witliin  a  small 
amount  the  sum  to  be  paid,  agreed  to  examine  a  witness  separately,  and  did 
so.  Colbridob.  J  .  in  that  case  says :  '  To  uphold  this  award  would  be  to 
authorize  a  proceedm^  contrary  to  the  first  principles  of  justice.  The  arbi- 
trators here  earned  on  examinations  apart  from  each  other  and  from  the  par* 
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ties  to  the  reference,  wbereas  it  ought  to  have  been  conducted  by  the  arbitra- 
tors and  umpire  jointly  in  the  presence  of  the  parties.* 

"la  OtwM  V.  Orey,  24  L.  J.,  Q.  B.  GO,  it  was  held  that  no  usage  can  justify 
the  arbitrators  in  hearing  one  party  and  his  witnesses  only,  in  the  absence  of 
and  without  notice  to  the  other  party. 

'In  Walker  v.  Frobiskfr,  6  Vesey,  6D.  an  award  was  set  aside,  the  arbitrator 
liaving  received  evidence  after  notice  to  the  parties  that  he  would  receive  no 
more,  in  which  they  acquiesced.  In  this  case  Lord  Eldon  says  :  '  A  judge 
must  not  take  upon  himself  to  say  whether  evidence  improperly  admitted  bad 
or  had  not  an  effect  upon  his  mind.  The  award  may  have  done  perfect  jus- 
tice, but  upon  general  principles  it  cannot  be  supported.'  This  decision  also 
seems  peculiarly  applicable  to  the  averments  contained  in  the  joint  affidavit  of 
Messrs.  Lummis  and  Eames,  that  the  testimony  given  by  Duff  and  Brouwer 
before  the  governing  committee  was  not  different  in  character  or  effect  frcftn 
that  which  these  witnesses  had  given  before  the  special  committee  of  inquiry. 
Both  of  the  affiants  sat  in  judgment  upon  the  plaintiff  in  this  case,  and  it 
does  not  seem  just  or  fair  that  they  should  take  evidence  in  his  absence,  with- 
out notice  to  him,  and  determine  that  that  evidence  had  no  force  or  effect  in 
prodncing  the  final  result. 

"In  Drew  v.  Drew.  3  Maoqueen*s  Ous.  1,  it  was  held  'that  an  arbitratoi 
greatly  errs  if  he,  in  any  of  the  minutest  particulars,  takes  upon  himself  to 
listen  to  evidence  behind  the  back  of  any  of  the  parties  to  the  submission. 
See  particularly  remarks  of  Lord  Chancellor  C*ranwortii,  p.  0.  In  FUher  v. 
KeoM,  11  Ch  Div.  858  .  8.  c,  27  Eng.  R  526,  it  was  held  *  that  the  commit- 
tee of  a  club,  being  a  quasi  judicial  tribunal,  was  bound,  in  proceedings  under 
their  rules  against  a  member  of  the  club  for  alleged  misconduct,  to  act  accord 
ing  to  the  ordinary  principles  of  justice,  and  are  not  to  convict  him  of  an 
offense  warranting  his  expulsion  from  the  club  without  giving  him  due  notice 
of  their  intention  to  proceed  against  him,  and  affording  him  an  opportunity  of 
defending  or  palliating  his  conduct ;  and  that  the  court  will,  at  the  instance 
of  any  memlier  so  proceeded  against,  declare  any  resolution  passed  by  the  com- 
mittee without  previous  notice  to  him,  based  upon  ex  parte  evidence,  and  pur- 
porting to  expel  him  from  the  club,  to  be  null  and  void,  and  will  restrain  the 
eommittee  by  Injunction  from  interfering  by  virtue  of  such  a  resolution  with 
his  rights  of  membership.' 

"The  principle  to  be  deduced  from  all  these  cases  is  that  in  every  proceeding 
before  a  club,  society  or  ass^^ciation  having  for  Its  object  the  expulsion  of  a 
memlier.  the  member  is  entitled  to  be  fully  and  fairly  informed  of  the  charge 
and  to  be  fully  and  fairly  heard 

"In  this  case  Hutchinson  was  not  heard  after  Duff  and  Brouwer  had  been 
called  in  to  satisfy  members  of  the  governing  committee  who  were  in  doubt, 
eren  after  hearing  the  report  of  the  sub- committee  and  reading  the  testimony 
of  Duff  and  Brouwer  there  given,  after  having  heard  Hutchinson's  answer  to 
the  charge  made  in  the  report  of  the  sub  committee.  Various  other  questions 
were  discassed  upon  the  argument  of  this  motion  which  I  do  not  deem  it  nec- 
easary  now  to  consider  It  seems  to  me  that  the  action  of  the  governing  com 
mitteeof  the  stock  exchange  in  examining  Duff  and  Brouwer,  after  Hutchin 


316  MASSACHUSETTS, 


Whitney  v.  Eliot  National  Bank. 


w>n  had  retired,  upon  points  so  vitally  affecting  his  character,  reputation  and 
property,  was  not  Just  or  fair  to  him  in  either  a  legal  or  equitable  sense  ;  that 
it  was  contrary  to  the  rule  which  should  obtain  in  all  proceedings  had  In 
bodies  such  as  the  stock  exchange,  for  the  expulsion  of  members,  and  there- 
fore I  deem  it  my  duty  to  continue  the  injunction  heretofore  granted  until  tiie 
cause  can  be  tried     See  Wood  v.  Wood,  L  R.,  9  Exch.  190,  tupra,  *' 


Whitkbt  y.  Eliot  Natiohal  Bake. 

cm  MaM.  aSL) 
NsgoHabU  inHrument  —  (frq/t  —  alignment. 

A  sight  draft  payable  to  the  order  of  a  bank,  directing  the  drawee  to  ehaige 
the  amount  to  a  certain  account,  is  negotiable,  and  does  not  constitute  an  as« 
signment  of  the  fund.* 

INTERPLEADER  to  determine  ownership  of  a  fund.  The  opinion 
shows  the  point. 

P.  Goocltain,  for  Eliot  National  Bank. 

6.  R.  Swasey^  for  Dyer. 

Field,  J.  The  bill  has  been  taken  as  confessed  against  Smith 
and  Northam  ;  and  it  is  manifest  that  upon  the  allegations  of  the 
biU,  they  are  not  entitled  to  the  money.  They  sold  the  meal  to 
Hatheway  &  Company  ;  but  it  does  not  appear  that  the  title  did 
not  pass  to  Hatheway  &  Company  by  this  sale,  and  no  facts  ap- 
pear which  give  Smith,  Northam  &  Company  any  lien  upon  the 
proceeds  of  the  sale  made  by  Hatheway  &  Company  to  Morrison. 
If  the  drafts  or  bills  of  exchange  constitute  an  assingment  of  the 
debt  due,  or  to  become  due,  to  Hatheway  &  Company  from  Mor- 
rison, Hatheway  &  Company  received  the  two  cheeks  sent  by 
Morrison  to  the  use  of  the  bank  ;  but  if  there  has  been  no  assign- 
ment, they  received  the  checks  to  their  own  use,  although  they 
may  be  personally  liable  to  the  bank  as  drawers.  The  bank  has 
acquired  no  additional  rights  to  the  money  from  the  fact  that  Hathe- 
way &  Company  placed  the  checks  in  the   hands  of  the  plaintiffs 

♦See  Bailor  t.  Buahong  (100  Penn.  St.  28).  45  Am.  Bep.  868. 
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for  the  benefit  of  whom  it  might  concern  ;  and  under  the  facts  in 
the  case,  the  bank  has  lost  none  of  its  rights  to  the  money  in  the 
hands  of  the  plaintiffs,  if  it  acquired  any,  by  discounting  the  bills 
of  exchange.  The  delivery  of  the  checks  to  the  plaintiffs  was  not 
in  assignment  to  the  bank.  Hatheway  &  Company,  having  sus- 
pended payment,  might  well  be  in  doubt  whether  the  checks  be- 
longed to  the  bank,  or  to  themselves,  and  might  well  hesitate 
whether  to  collect  them  and  mingle  the  proceeds  with  their  other 
assets,  or  to  deliver  them  to  the  bank  and  thus  perhaps  run  the 
risk  of  being  refused  a  discharge  in  insolvency,  if  they  became  in- 
solvent debtors.  They  therefore  delivered  the  checks  to  the 
plaintifEB,  in  order  that  the  rights  of  the  different  claimants  to  re- 
ceive the  proceeds  of  them  might  be  determined  by  law. 

The  drafts  or  bills  of  exchange  ai*e  in  the  ordinary  form  of 
negotiable  sight  bills,  except  that  they  each  contain  the  direction  to 
"  charge  the  same  to  account  of  250  bbls.  meal  ex  schooner  Aurora 
BoreaUs."  This  direction  to  charge  the  amount  of  the  bills  to  a 
particular  account,  we  think,  does  not  make  them  payable  condi- 
tionally, or  out  of  a  particular  fund ;  they  are  still  payable  abso- 
lutely, and  are  negotiable,  and  do  not  constitute  an  assignment  of  a 
particular  fund,  or  of  a  part  of  a  particular  fund.  Xobey  (6  Co.'s 
Ptnwerance  Iron  Works y.  Oilier,  L.  K,  7  Ch.  695  ;  s.  c,  3  Eng.  fi. 
571;  In  re  JSniwisiley  3  Ch.  D.  477  ;  s.  c,  18  Eng.  R.  632;  Ortffin 
V.  WeatherJn/y  L.  R,  8  Q.  B.  753 ;  Banner  v.  Johmton,  L.  R.,  5  H. 
L  157 ;  Haussoullier  v.  Harteinck,  7  T.  R.  733  ;  Macleed  v.  Snee^ 
%  Str.  762 ;  WeJls  v.  Brigham,  6  Cush.  6  ;  Redman  v.  Adams,  51 
Me.  429 ;  Corbeii  v.  Clark,  45  Wis.  403 ;  Coursin  v.  LedUe,  31 
Penn.  St  506 ;  Kelley  v.  Brooklyn,  4  Hill,  263  ;  Barly  v.  McCart^ 
%  Dana,  414  ;  Spurgin  v.  McPheeters,  42  Ind.  527. 

In  Bnll  V.  TuUle,  81  N.  Y.  454;  s.  c,  37  Am.  Rep.  515,  some 
of  the  New  York  cases  are  reviewed,  and  it  is  held,  that  when  the 
hmgnage  is  ambiguous  and  the  order  not  negotiable,  "  the  attendant 
circumstances  may  be  shown  to  determine  the  intention  and  under- 
standing of  the  parties,"  but  the  case  does  not  purport  to  be  an 
authority,  if  the  order  is  in  form  a  negotiable  bill  of  exchange. 
See  1/FheeUr  v.  Souther,  4  Cush.  606. 

In  the  case  at  bar,  the  two  drafts  were  drawn  on  different  days, 
and  although  taken  together,  they  are  equal  to  the  whole  amount 
due,  or  to  become  due,  from  Morrison  for  five  hundred  barrels  of 
meal,  each  is  drawn  for  a  certain  sum  of  money,  which  is  in  fact 
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one-half  of  the  debt,  and  is  to  be  charged  to  the  account  of  two  hun- 
dred and  fifty  barrels  of  the  meal.  Either  standing  alone  would  not, 
in  an  action  at  law,  constitute  an  assignment  of  the  sum  of  money 
expressed  in  it,  as  it  is  for  a  part  of  the  debt  due  from  Morrison. 
Gibson  v.  CookBy  20  Pick.  15 ;  s.  c,  32  Am.  Dec.  194;  Palmer  v. 
Merrill,  6  Gush.  282 ;  Bvllard  y.  Randall,  1  Gray,  605  ;  Dana  y. 
TInrd  National  Bank,lS  Allen,44o;  Carr  v.  Secunty  National  Bank, 
107  Mass.  45  ;  s.  c,  9  Am.  Rep.  6.  The  dictum  in  Gibson  v.  Cooke, 
iibi  supra,  that  '^  a  draft  by  the  creditor  on  his  debtor  in  the  form  of  a 
bill  of  exchange,  to  the  amount  of  the  debt,  or  the  whole  fund  in 
his  hands,  is  a  good  and  valid  assignment  of  the  debt,  or  fund,"  is 
qualified  in  Dana  t.  7%ird  Naiional  Bank,  as  perhaps  meaning  *'  a 
draft  on  a  particular  fund,"  and  so  qualified,  is  said  to  be  '^undenia- 
bly correct."  If  under  this  view  of  the  law,  the  first  draft,  on 
being  discounted,  assigned  to  the  bank  no  part  of  the  debt,  the 
second  draft  would  not  be  an  order  for  the  whole  amount  of  the 
debt,  and  it  is  difficult  to  see  how,  taken  together,  the  drafts  would, 
in  an  action  at  law,  constitute  an  assignment  of  the  whole  debt ; 
but  we  do  not  intend  to  put  the  decision  on  this  ground,  or  to  de- 
cide whether  in  equity  there  may  not  be  an  assignment  of  a  part  of 
a  debt  See  Exchange  Bank  v.  McLoon,  73  Me.  408  ;  s.  c,  40  Am. 
Hep.  388.  For  the  reason  given  in  the  cases  first  cited,  we  think 
these  drafts  are  negotiable  bills  of  exchange,  not  payable  out  of  a 
particular  fund,  and  do  not  constitute  an  assignment  of  the  fund. 

[Minor  question  omitted. ) 

For  these  reasons,  a  majority  of  the  court  are  of  opinion  that 
there  must  be  a  decree  that  the  money  in  the  hands  of  the  plaintiffs 
be  paid  to  the  assignee  in  insolvency. 


BooTdertd, 


OOWLBT  V.  PULSIFEB. 
(IST  IfaM.  SBS.) 

LSbd  and  iUmder — prieSUged  pubUeaHon — petUion  far  remewai  ef  mUomtif, 

The  pablieatlon  in  a  newspaper  of  the  contents  of  a  petition  for  the  disfaArmeat 
of  an  attorney,  filed  in  vacation  and  not  presented  or  doekelad,  te  not  privi- 
leged 
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LIBEL    The  opinion  states  the  case.     The  defendant  had  judg^ 
ment  below. 

J.  Gowky,  pro  se, 

C\  LtncolUy  for  defendants. 

Holmes,  J.  This  is  an  action  against  the  owners  add  publishers 
of  the  Boston  Herald  for  a  libel  printed  in  that  newspaper.  The 
alleged  libel  was  a  report  of  the  contents  of  a  petition  for  the 
remoTal  of  the  plaintiff,  an  attorney  at  law,  from  the  bar.  The 
report  was  fair  and  correct,  but  the  petition  included  allegations 
which  would  be  actionable  unless  justi6ed.  In  their  answer  the 
defendants  rely  upon  privilege ;  and  the  main  question  raised  by  the 
plaintiff's  exceptions  is  whether  the  publication  was  privileged,  as 
nilpd  by  the  court  below. 

The  petition  had  been  presented  to  the  cleric  of  the  Supreme 
Judicial  Court  for  the  county  of  Middlesex  in  vacation^  had  been 
marked  by  him,.  '^  Filed  February  23,  1883,"  and  then  or  subse- 
quently had  been  handed  back  to  the  petitioner,  but  it  did  not 
appear  that  it  ever  had  been  presented  to  the  court  or  entered  on 
the  docket. 

We  are  of  opinion  that  the  foregoing  circumstances  do  not  consti- 
tute a  justification  and  that  the  defendants  do  not  bring  themselves 
within  the  privilege  admitted  by  the  plaintiff  to  attach  to  fair 
reports  of  judicial  proceedings,  even  if  preliminary  or  ex  parte. 

No  binding  authority  has  been  called  to  our  attention  which  pre- 
cisely determines  this  case,  and  we  must  be  governed  in  our  con- 
elusion  mainly  by  a  consideration  of  the  reasons  upon  which 
admitted  principles  have  been  established. 

We  begin  by  recalling  the  familiar  distinction  between  the  privi- 
^ge  of  the  petitioner  in  respect  of  filing  his  petition  and  the  privilege 
oi  the  same  or  any  other  person  in  respect  of  subsequently  printing 
it  in  the  newspapers,  or  otherwise  publishing  it  to  strangers  who 
have  no  mterest  in  the  matter.  This  distinction  we  believe  has 
always  been  recognized,  both  before  and  since  the  case  of  Lake  v. 
King,  1  Saund.  120,  133 ;  8.  c,  1  Lev.  240 ;  Wesion  v.  Dobinei, 
Cra  Jac.  43*3 ;  Rex  v.  Oreetfey,  1  M.  &  S.  273,  280 ;  ITOregor  v. 
Tkwaites,  3  B.  &  0.  24,  31,  35  ;  Fltni  v.  Pike,  4  B.  &  G.  473,  481 ; 
('ommonweaUh  v.  Blandtng,  3  Pick.  304,  817.    We  therefore  lay  on 


320  MASSACHUSETTS, 


Cowley  V.  Pulsifer 


one  side  all  cases  which  only  tend  to  show  that  the  petitioner  incur- 
red no  liability  by  handing  his  petition  to  the  clerk,  and  by  what- 
ever publication  that  involved,  and  we  shall  assume,  for  the  purposes 
of  this  case,  that  he  incurred  no  liability  by  so  doing. 

The  privilege  set  up  by  the  defendants  is  not  that  which  attaches 
to  judicial  proceedings,  but  that  which  attaches  to  fair  reports  of 
judicial  proceedings.  Now  what  is  the  reason  for  this  latter  ? 
The  accepted  statement  is  that  of  Mr.  Justice  Lawrence  in  Rex  v. 
Wright,  8  T.  R.  293,  298  :  ''  Though  the  publication  of  such  pro- 
ceedings may  be  to  the  disadvantage  of  the  particular  individual 
concerned,  yet  it  is  of  vast  importance  to  the  public  that  the  pro- 
ceedings of  courts  of  justice  should  be  universally  known.  The 
general  advantage  to  the  country  in  having  these  proceedings  made 
public  more  than  counterbalances  the  inconveniences  to  the  private 
persons  whose  conduct  may  be  the  subject  of  such  proceedings." 
See  also  Davison  v.  Duncan,  7  EL  &  Bl.  229, 231 ;  Wason  v.  Walier, 
K  B.,  4  Q.  B.  73,  88 ;  Ckmmonwealth  v.  Blanding,  3  Pick.  314;  s. 
c,  15  Am.  Dec.  214. 

The  chief  advantage  to  the  country  which  we.  can  discern,  and 
that  which  we  understand  to  be  intended  by  the  foregoing  passage, 
is  the  security  which  publicity  gives  for  the  proper  administration 
of  justice.  It  used  to  be  said  sometimes  that  the  privilege  was 
founded  on  the  fact  of  the  court  being  open  to  the  public.  Pattesok, 
J.,  in  Stockdah  v.  Hansard,  9  A.  &  E.  1,  212.  This  no  doubt  is 
too  narrow,  as  suggested  by  Lord  Chief  Justice  Gockburk  in  Wason 
V.  Walter,  uhi  supra  j  but  the  privilege  and  the  access  of  the  pub- 
lic to  the  courts  stand  in  reason  upon  common  ground.  Lewis  v. 
Levy,  EL,  Bl.  &  EL  537,  558.  It  is  desirable  that  the  trial  of 
causes  should  take  place  under  the  public  eye,  not  because  the  con- 
troversies of  one  citizen  with  another  are  of  public  concern,  but 
because  j^  is  of  the  highest  moment  that  those  who  administer 
justice  should  always  act  under  the  sense  of  public  responsibility, 
and  that  every  citizen  should  be  able  to  satisfy  himself  with  his  own 
eyes  as  to  the  mode  in  which  a  public  duty  is  performed. 

If  these  are  not  the  only  grounds  upon  which  fair  reports  of 
judicial  proceedings  are  privileged,  all  will  agree  that  they  arc  not 
the  least  important  ones.  And  it  is  clear  that  they  have  no  appli- 
cation whatever  to  the  contents  of  a  preliminary  written  statement 
of  a  claim  or  charge.  These  do  not  constitute  a  proceeding  in  open 
court.     Knowledge  of  them  throws  no  light  upon  the  administration 
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of  justice.  Both  form  and  contents,  depend  wholly  on  the  will  of 
ft  private  individual,  who  may  not  be  even  an  officer  of  the  court. 
It  would  be  carrying  privilege  farther  than  we  feel  prepared  to 
cany  it,  to  say  that  by  the  easy  means  of  entitling  and  filing  it  in 
a  cause,  a  sufficient  foundation  may  be  laid  for  scattering  any  libel 
broadcast  with  impunity.  See  Sandford  ▼.  Benfieti,  24  N.  Y.  20, 
27 ;  Lewis  v.  Levy,  ubi  supra  ;  Barber  y.  St  Louis  Dispatch  6\>.,  3 
Mo.  App.  377. 

We  waive  consideration  of  the  tendency  of  a  publication  like  the 
present  to  create  prejudice  and  to  interfere  with  a  fair  trial.  Bar- 
rows V.  Bell,  7  Oray,  30'^,  312,  316  ;  Li  re  ClieUenJiam  £  Swansea 
Railway  Carriage  and  Wagon  Co,^  L.  R,  8  Eq.  580 ;  Tichborne  v. 
Mosiyuj  L.  R.9  7  Eq.  55  n. ;  Bead  S  Huggonson^s  case.  2  Atk.  469  ; 
s.  c,  nojn.  Roach  v.  Oarvan,  2  Dick.  704.  Neither  shall  we  discuss 
the  question  what  liminations  there  are,  if  any,  to  the  requirement 
tliat  the  pr<>ceeding  must  have  been  acted  on  and  decided.  Barrows 
V.  Beli,  ubi  supra  ;  Delegal  v.  Highhy^  3  Bing.  N.  C.  950,  963,  For 
apart  from  the  distinction  between  what  takes  place  in  open  court 
and  the  contents  of  papers  filed  in  the  clerk's  office,  it  might  be 
said  that  these  considerations  apply  with  equal  force  to  a  report  of 
proceedings  in  court  published  from  day  to  day  as  they  take  place, 
and  that  nevertheless  it  has  been  held  that  repoits  might  be  so 
published,  and  that  it  is  not  necessary  to  wait  until  a  trial  is  com- 
pleted. Lewis  V.  Jjsvy^  ubi  stipra.  See  Vsill  v.  Hnlesy  3  C.  P.  D. 
319,  325 ;  8.  c,  30  Eng.  It  188.  The  practice  of  publishing  reports 
in  this  manner  is  universal  with  ns,  and  we  may  concede  that  it 
might  happen  that  the  procaedings  of  the  first  day  stopped  with 
the  reading  of  the  pleadings,  or  in  this  case,  of  the  petition,  and 
that  a  fair  report  under  those  circumstances  would  be  privileged, 
without  considering  whether  a  publication  of  the  firat  day's  pro- 
ceedings could  be  made  actionable  by  relation  if  the  subsequent 
ones  should  be  omitted. 

For  the  purposes  of  the  present  case  it  is  enough  to  mark  the 
plain  distinction  between  what  takes  place  in  o)>en  court  and  that 
which  IS  done  out  of  court  by  one  party  alone,  or  more  exactly,  as 
we  have  already  said,  the  contents  of  a  pa])er  filed  by  him  m  the 
clerk's  office.  This  distinction,  although  not  established  by  them, 
derives  an  indirect  sanction  from  the  cases  which  have  tunied  on 
the  question  whether  the  proceeding  —  for  instance,  the  examina- 
tion ol  a  bankrupt  —  took  place  m  a  public  court  RyaUs  v. 
Vol.  L- 41 
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Lmder,  L.  R.,  1  Ex.  296  ;  .Lewis  v.  Levj/y  ubi  supra.  See  also 
Fleming  y.  Newian,  1  H.  L.  Ca&  363,  378. 

It  is  further  to  be  noticed  that  the  language  of  Chief  Justice 
Shaw  in  Barrows  v.  Belh  ubi  svpra^  clearly  implies  that  the  privilege 
claimed  by  the  defendants  does  not  protect  them.  He  says  that  a 
fair  statement  of  the  proceedings,  **  when  they  have  been  acted 
upon  and  decided,  made  with  an  honest  view  of  giving  useful  infor- 
mation, and  where  the  publication  will  not  tend  to  obstruct  the 
course  of  justice  and  interfere  with  a  fair  trial,  is  not  a  libellon^ 
publication."  In  the  English  Chancery  it  is  held  to  be  a  contempt 
of  court  to  publish  a  pleading  of  one  party  in  a  newspaper,  or,  it 
would  seem,  the  whole  proceedings,  before  the  matter  has  come  on 
to  be  heard.  In  re  Cheltenham  S  Swansea  Railway  Carriage  and 
Wagon  Co.j  ubi  stipra  ;  Bowden  v.  Russell,  46  L.  J.  [N.  S.]  Ch. 
414,  416  ;  Cann  v.  Cafin,  3  Hare,  333,  n.;  s.  c,  2  Ves.  Sr.  520 ;  2 
Dick.  795.  A  contempt  of  court  cannot  be  privileged,  and  we  see 
no  reason  to  doubt  that  an  action  could  be  maintained  for  such  a 
publication.  Bowden  v.  Russell,  ubi  supra.  Nor  do  we  see  any 
reason  for  confining  the  liability  to  proceedings  in  equity.  "  U 
one  exhibit  a  scandalous  bill,  if  the  court  had  jurisdiction  of  such 
matters,  an  action  lies  not ;  otherwise  it  is,  if  the  court  have  not 
jurisdiction  ;  or  having,  if  the  party  publish  his  bill  abroad,  the  said 
bill  being  false."  Weston  v.  Dobinet,  ubi  supra.  See  further 
Delegal  v.  Highley,  and  Barber  v.  St,  Louis  Dispatch  Go,,  ubi  supra. 

We  have  placed  only  a  qualified  reliance  on  the  cases  cited, 
because  some  of  them  were  decided  too  early  to  be  conclusive,  and 
those  on  the  question  of  contempt  have  been  placed  on  grounds  not 
perhaps  convincing  with  regard  to  the  present  question.  Bat  they 
lend  strong  support  to  our  decision. 

It  may  be  objected  that  our  reasoning  tacitly  assumes  that  papers 
properly  filed  in  the  clerk's  office  are  not  open  to  the  inspection  of 
the  public.  We  do  not  admit  that  this  is  true,  or  that  the  reasons 
for  the  privilege  accorded  to  the  publication  of  procobdings  in  open 
court  would  apply  to  the  publication  of  such  papers,  even  if  all  the 
world  had  access  to  them.  But  we  do  not  pause  to  discuss  the 
question,  because  we  are  of  opinion  that  such  papers  are  not  open 
to  public  inspection.  A  different  conclusion  might  be  drawn  from 
a  hasty  reading  of  Pub.  Stats.,  ch.  37,  §  13,  but  the  county  records 
or  files,  which  are  there  ordered  to  be  opened  for  public  inspection 
and  examination  and  of  which  any  peraon  may  take  copies,  are  the 
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records  and  files  of  the  county,  not  of  the  courts  of  the  Commonwealth 
within  and  for  that  county.  We  see  no  reason  to  suppose  that  the 
public  or  general  statutes  were  intended  entirely  to  change  the 
scope  of  the  original  enactments  which  they  embodied.  These  were 
the  statutes  of  1851,  ch.  161,  and  1857,  ch.  84,  both  of  which  will 
be  seen  on  inspection  to  have  no  reference  to  the  records  of  the 
coQrt& 

We  have  assumed,  for  the  purposes  of  this  discussion,  that  the 
petition  was  rightly  filed,  and  that  the  defendants  were  entitled  to 
any  benefit  which  they  might  derive  from  that  circumstance.  Bat 
we  do  not  mean  to  intimate  any  opinion  one  way  or  the  other  upon 
the  question. 

Bxeepiuma  9U9tain$JL 


HoosAO  TuKVXL  Dock  akd  Elbyator  GoicPAjrT  v.  O'Brisv. 

(137  Mms.  4M.) 
Arbitrator  —  cOtarney — liability  for  eanipiraey. 

An  azbitritoT  is  not  liable  to  an  action  bjone  party  for  frandnlently  oonsplrioi^ 
with  the  attomej  of  the  other  party  to  Indaoe  the  other  arbitrators  to  Join 
bim  in  an  on  just  award,  bat  the  attomej  is  liable,  although  the  Judgment 
QD  the  award  remains  unreversed. 

ACTIO  If  of  damages.     The  head-note  shows  the  casa    Th« 
defendants  had  judgment  below. 

/.  L.  Thorndike  and  W.  K  Welch,  for  plaintiff. 

0.  F,  Zhfindly,  for  defendants. 

MoBTOxr,  C.  J.  The  principle  is  too  well  settled  to  require  dia- 
cossion,  that  every  judge,  whether  of  a  higher  or  a  lower  court,  is 
exempt  from  liability  to  an  action  for  any  judgment  given  by  him 
in  the  due  course  of  the  administration  of  justice.  This  immunity 
in  founded  upon  considerations  of  public  policy,  and  as  stated  by 
Chief  Justice  Kent,  in  Yates  v.  Lafistng,  5  Johns.  282,  and  9  Johns. 
395. ''has  a  deep  root  in  the  common  law.*'  It  is  of  the  highest 
importance  that  judges  and  others  engaged  in  the  administration  of 
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justioe  should  be  independent,  and  should  act  upon  their  own  free 
and  unbiased  conyictions,  uninfluenced  by  any  apprehension  of  con- 
sequences. The  reasons  for  the  principle  are  more  fully  stated  in 
the  opinion  of  Chief  Justice  Sa aw  in  the  case  of  PrcUt  v.  Gardner, 
2  Cush,  C3,  to  which  we  refer.  See  also  Bradley  v.  Pisher^  13  WaiL 
335.  A  similar  immunity  extends  to  jurors.  The  question  whether 
a  like  immunity  extends  to  arbitrators  seems  never  to  haye  arisen 
in  this  Commonwealth. 

An  arbitrator  is  a  qua^i  judicial  officer,  under  our  laws,  exercis- 
ing judicial  functions.  There  is  as  much  reason  in  his  case  for 
protecting  and  insuring  his  impartiality,  independence  and  freedom 
from  undue  influences,  as  in  the  case  of  a  judge  or  juror.  The  same 
considerations  of  public  policy  apply,  and  we  are  of  opinion  that  the 
same  immunity  extends  to  him.  Jones  v.  Brown^  54  Iowa,  74;  s. 
c.y  37  Am.  Rep.  185.  It  follows  that  this  suit  cannot  be  main- 
tained against  the  defendant  Sprague,  and  his  demurrer  must  be 
sustained. 

The  demurrer  of  the  defendant  O'Brien  presents  a  different  ques- 
tion. The  immunity  from  actions  extended  to  Spragne  on  grounds 
of  public  i>olicy  does  not  protect  O'Brien.  If  a  lawyer  who  brings 
a  suit,  procures  an  unjust  judgment  against  his  adversary,  by  sub- 
orning witnesses,  by  bribing  the  judge,  jury,  or  arbitrators,  or  by 
other  corrupt  and  illegal  practices,  we  know  of  no  legal  reason  why 
he  should  not  be  responsible  for  his  illegal  acts  to  the  party  injured. 
He  is  not  exonerated,  because  for  reasons  which  do  not  apply  to 
him,  a  joint  tortfeasor,  cannot  be  reacheil.  Rice  y.  Cuolidge,  121 
Mass.  303  ,  s.  c,  23  Am.  Rep.  2?9. 

The  defendant  contends  that  the  judgment  founded  on  the  award 
cannot  be  impeached  ;  and  tliat  it  is  conclusive  on  the  plaintiff, 
and  while  unreversed,  prevenis  him  from  maintaining  this  action. 
This  argument  is  founded  upon  a  misapprehension  of  the  effect  of 
the  former  judgment.     It  is  tnie,  as  a  rule,  that  an  unreversed 
judgment  is  conclusive  between  the  parties  and  their  privies ;  and 
the  principle  goes  so  far  that  one  cannot  sustain  an  action  against 
another  for  obtaining  a  judgment  against  him  by  means  of  con- 
spiracy and  fraud,  if  he  had  an  op[K>rtunity  to  be  heard  at  the  trial 
of  the  cause  m  which  the  judgment  was  obtained      This  would  be 
to  re-trv  the  merits  of  the  former  suit  iii  an  action  between  the 
same  piirties.     Ricf  v.  CmUdf/s.  tthi  »<itpra.     But  the  parties  m  this 
suit  are  not  the  same  as  in  the  former  suiL    The  plaintiff  in  this 
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salt  does  not  impeach  the  former  judgment ;  on  the  contrary,  the 
plaintiff  rehes  upon  it,  and  the  fact  that  it  is  conclusive  as  between 
it  and  Hogan«  as  the  foundation  of  its  claim  against  the  defendant 
O^Brien.  The  plaintiff  may  have  to  try  in  this  suit  one  of  the  is- 
saes  involved  in  the  former  suit,  namely,  the  extent  to  which  Hogan 
was  injured,  but  this  furnishes  no  reason  against  maintaining  this 
floifc.  The  case  before  us  is  like  that  of  a  man,  who  having  em- 
ployed an  attorney  at  law  to  defend  a  suit,  afterward  sues  him  for 
B^hgently  or  corruptly  permitting  an  unjust  judgment  to  be  en- 
tered against  him.  There  is  no  doubt  that  such  a  suit  may  be  main- 
tained, though  it  may  involve  the  trial  of  the  merits  of  the  former 
suit  Oodefroy  v.  Jay^  7  Bing.  413.  Pub.  Stats.,  ch.  150,  §  39. 
The  declaration  in  the  case  at  bar  in  substance  charges  O'Brien  with 
fraudulently  and  corruptly  conspiring  with  Sprague,  one  of  the 
arbitrators,  and  by  fraudulent  means  inducing  him  and  the  other 
arbitrators  to  award,  in  favor  of  Hogan  against  the  plaintiff,  a 
much  larger  sum  than  lie  was  entitled  to  receive.  We  are  of  opin- 
ion, that  for  such  fraudulent  and  corrupt  acts,  O'Brien  is  L'able  to 
an  action. 

It  is  but  fair  to  say,  that  though  we  consider  the  facts  stated  in 
the  declaration  as  true  for  the  purposes  of  a  hearing  upon  the 
demurrer,  yet  they  have  not  been  proved,  and  no  evidence  has  been 
given  in  support  of  them. 

Demurrer  of  Sprague  eustained. 

Detnurrerof  &  Brien  overruled. 


Waxsutea.  Mills  v.  Old  Colony  Stbamboat  Gompakt. 

aa7MaM.4n.) 


Skip  and  Mpping  —  general  a/9erage^Jlre  in  veeeel  atiehMf,  easHnguiekedkg 

eiig  aulAarUiee. 

U  a  fire  in  a  vessel  at  a  citj  wharf  is  extingaished  bj  the  eitj  fire  departmeat, 
•etiiig  under  municipal  aathority  and  not  at  the  request  or  direction  of  tlie 
dupmaster,  the  cargo  saved  is  not  liable  to  contribute  to  a  general  average 
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4CTI0N  for  neglect  to  make  a  general  average  adjastment. 
The  head-note  and  opinion  show  the  case.     The  defendant 
had  judgment  below. 

(7.  T.  Russell  dt  C.  T,  Russell,  Jr.,  for  plaintifE. 

J.  H.  Benton,  Jr.,  for  defendant 

FiBLDy  J.  We  express  no  opinion  whether,  if  this  be  a  general 
average  loss,  an  action  can  be  maintained  for  the  negligence  alleged 
in  the  declaration.  It  has  been  judicially  decided  that  such  an 
action  can  be  maintained,  in  Crooks  v.  AUan,  5  Q.  B.  D.  38;  s.  c, 
29  Eng.  R.  164,  and  in  OilleU  v.  Flhs,  11  111.  579;  but  the  decision 
in  Crooks  v.  Allan  is  by  a  single  justice  and  no  cases  are  cited  in 
the  opinion.  We  find  it  unnecessary  to  determine  whether  these 
cases  ought  to  be  followed,  or  to  decide  what  the  rule  of  damages 
is  if  an  action  lies. 

The  gist  of  the  action  is  negligence  in  delivering  the  cargo  with- 
out an  adjustment  of  the  loss  as  a  general  average  loss,  and 
without  taking  security  for  the  payment  of  the  contribntive  shares. 
The  fundamental  question  is,  was  this  a  general  average  loss? 
Although  the  steamship  was  at  her  wharf  the  maritime  adventure 
was  not  at  an  end ;  the  steamship  was  still  bound  to  the  cargo  for 
its  safe  delivery  ;  and  the  cotton,  on  account  of  which  the  suit  has 
been  brought,  was  undischarged. 

It  must  be  considered  that  it  is  now  established  that  damage  to 
unbumt  portions  of  the  cargo,  caused  by  water  intentionally  used 
to  extinguish  a  fire  in  a  ship,  is  of  the  nature  of  a  general  average 
loss.  Whitecross  Wire  Co.  v.  Savill,  8  Q.  B.  D.  653  ;  Nelson  t. 
Belmont,  21  N.  Y.  36,  and  5  Duer,  310 ;  Hwiick  v.  Hobbies,  25 
St.  366  ;  Gregory  v.  Orrall,  8  Fed.  Rep.  287. 

The  defense  is  that  the  fire  was  extinguished,  not  by  the  master 
or  by  any  person  in  charge  of  the  steamship  or  her  cai^o,  but  by 
the  chief  engineer  of  the  fire  department  of  the  city  of  New  Bed- 
ford, under  his  authonty  to  extinguish  fires  within  the  city  ;  and 
that  it  was  necessary  to  do  what  he  did,  not  only  for  the  purpose 
of  saving  the  ship  and  cargo,  but  for  preventing  the  spread  of  the 
Are  to  buildings  and  other  property  m  the  city. 

The  right  to  extinguish  fires  in  the  city  of  New  Bedford  is  a  part 
of  the  police  power  of  the  Commonwealth.    It  may  be  exercised 
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not  only  without  the  consent  of  the  owner  of  the  property  on  fire, 
bot  against  his  wilL  No  one  has  a  right  to  have  his  property  burn  if 
thereby  the  property  of  others  is  endangered.  Fire  departments  are 
established  for  the  efficient  suppression  of  dangerous  fires,  and  the 
chief  engineer  is  the  head  of  the  department,  and  his  authority 
extends  over  all  property  within  the  municipality,  the  burning  of 
which  is  dangerous.  In  taking  possession  of  property  for  the  pur- 
pose of  extinguishing  a  fire  that  threatens  to  spread  to  other  prop- 
erty, the  chief  engineer  does  not  act  as  agent  of  the  owner,  but 
under  a  paramount  right 

If  indeed  the  fire  does  not  endanger  the  property  of  others,  he 
may  act  merely  as  the  agent  of  the  owner ;  but  if  the  safety  of  other 
property  is  imperilled,  he  must  act  under  his  public  responsibility. 
If  persons  are  employed  to  render  a  service  the  service  is  paid  for 
by  those  who  employ  them,  but  the  members  of  a  fire  department 
in  the  ordinary  {performance  of  their  duties  are  public  officers  and 
are  paid  by  the  municipality.  It  is  clear  in  the  case  at  bar  that 
the  chief  engineer  and  his  men  were  not  employed  to  extinguish 
the  fire  by  any  person  lawfully  in  charge  of  the  steamship ;  but  that 
they  acted  wholly  under  their  public  employment.  Although  what 
they  did  was  done  without  objection  by  the  mate,  or  by  the  master 
after  he  arrived,  yet  they  did  not  act  under  the  direction  of  either 
master  or  mate.  Suppose  the  chief  engineer  had  brought  a  libel 
against  the  steamship  and  cargo  for  salvage,  could  he  have  main- 
tained it  for  services  in  putting  out  the  fire,  without  regard  to  his 
services  in  pumping  out  the  steamer  after  she  sank  ?  We  think 
not     TJie  Mary  Frost,  2  Woods,  306.  • 

To  constitute  a  general  average  loss,  there  must  be  an  intentional 
sacrifice  of  a  party  of  the  property  for  the  purpose  of  saving  the 
remainder  from  a  common  peril,  or  extraordinary  expenditures 
most  be  incurred  for  the  purpose  of  saving  the  property  in  peril. 
Tiie  authority  to  determine  when  a  sacrifice  shall  be  made  and  what 
property  shall  be  sacrificed  rests  with  the  master  or  other  person 
lawfully  in  command  of  the  ship.  His  right  to  sacrifice  the  prop- 
<*rty  of  other  persons  than  the  ship-owner  is  derived  from  necessity, 
whereby  in  circumstances  of  great  peril  he  becomes  the  agent  of  all 
persons  whose  property  in  the  common  adventure  is  in  peril.  If 
this  property  is  injured  or  destroyed  by  strangers  to  the  ship  and 
cargo.,  who  are  not  employed  by  the  master  or  other  person  in  com- 
mand, it  is  not  a  general  average  loss.    This  is  evident  if  the  act  of 
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the  strangers  is  a  tort ;  bat  we  do  not  see  that  it  makes  any  differ- 
ence in  principle  if  the  act  of  the  stranger  is  jostifiable  on  the 
ground  of  a  public  or  paramount  right. 

The  distinction  between  a  fire  put  out  by  the  authority  of  the 
master  or  other  person  in  command  and  one  put  out  by  public  author- 
ity, without  regard  to  ti^e  will  of  the  master,  we  think  is  sound. 

When  a  ship  has  been  brought  to  a  wharf,  so  far  as  it  has  become 
subject  to  municipal  control,  if  that  control  is  exercised,  we  think 
that  it  stands  no  differently  from  any  other  property  within  the 
municipality,  over  which  the  same  control  has  been  exercised ;  and 
that  the  general  maritime  law  does  not  goyern  the  reciprocal  rights 
and  obligations  of  the  parties  to  the  maritime  adyenture,  so  &r  as 
the  consequences  of  this  control  are  concerned,  but  that  they  are  to 
be  determined  by  municipal  law. 

In  Nimick  y.  Holmes^  ubi  supra,  so  far  as  it  appears,  the  fire  was 
extinguished  by  the  officers  and  crew  of  the  steamboat 

In  Gregory  y.  Orratt,  ubi  supra,  the  fire  was  extinguished  by 
salvors,  probably  under  the  direction  of  the  master. 

In  Nelson  y.  Behnoni,  ubi  supra,  the  fire  engines  of  the  city  of 
Charleston  were  employed  by  the  master,  and  the  sum  of  t5,198  was 
allowed  in  the  adjustment  to  the  fire-engine  companies  for  their 
seryices.  The  seryices  must  have  been  regarded  as  in  the  nature  of 
salyage  seryices. 

In  White  Cross  Wire  Co.  y.  SaviU,  ubi  supra,  the  fire  was  extin- 
guished by  the  master. 

JudfffnmU  an  ike  v&rdieL 


Child  y.  Bostok  akd  Fairhaten  Irok  Works. 

(m  MsM.  sie.) 

Corporation  --indimdual  UMlUy-^  "  deU  *' 

The  liabilitj  of  a  corporation  for  infringement  of  letters-patent,  is  not 
judgment  a  ''  debt "  for  which  the  offioers  are  liable.* 


B 


ILL  to  enforce  indiyidual  liability  of  corporate  officers.     Th« 
opinion  states  the  case. 


»  See  Matter  of  Bo9ton,  eU.,  Iron  Works,  38  Fed.  Rep.  SSO. 
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C,  BrmonSy  for  defendants. 

C.  E,  Washburfiy  for  plaintifiF. 

FiBLD,  J.  The  plaintiffs  case,  as  stated  in  this  bill  in  eqnity, 
is  that  the  defendant  corporation,  during  the  years  1869,  1870, 
1871  and  1872,  was  engaged  in  manufacturing  printing-presses,  in 
TJolation  of  the  rights  secured  to  the  plaintiff  by  letters-patent  of 
the  United  States;  that  on  December  17,  1872,  he  filed  his  bill  of 
complaint  against  the  corporation  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  wherein  it  was  adjudged 
that  the  letters-  patent  were  valid,  and  that  the  corporation  had 
infringed  the  plaintifl^s  rights  under  the  same  by  the  manufacture 
of  printing-presses;  that  on  March  23,  1880,  he  obtained  a  final 
decree  against  the  corporation  for  $5,640.26  damages  and  tfl, 778.88 
costs,  as  the  profits  which  had  accrued  to  the  corporation  from  the 
manufacture  of  the  printing-presses;  that  execution  issued  therefor, 
and  was  returned  unsatisfied,  whereupon  the  plaintiff  brought  this 
bill,  for  himself  and  all  other  creditors  of  the  corporation,  against 
the  corporation  and  five  persons  who  were  officers  and  directors  of 
the  corporation  during  the  years  1869,  1870,  lb71  and  1872.  The 
bill  also  alleges,  that  on  December  17, 1872,  when  the  bill  in  equity 
in  the  Circuit  Court  was  filed,  the  debts  of  the  corporation  con- 
tracted by  these  officers  in  its  management  exceeded  by  t9,000  its 
capital  stock,  and  that  in  1871, 1872  and  1873,  these  officers,  or 
some  of  them,  knowingly  signed  and  filed  false  certificates  of  the 
assets  and  liabilities  of  the  corporation. 

The  defendants  have  demurred  to  the  bill,  and  the  question  raised 
by  the  demurrer  is  whether  the  defendants  are  liable  to  the  plaint- 
iff under  the  Stat,  of  1870,  chap.  224,  §  38,  cl.  3,  4.  See  Stata. 
1863,  chap.  169;  1870,  chap.  224,  §§  13,  33.  This  is  to  be  decided 
by  determining  whether  the  profits  to  be  accounted  for  by  the 
defendants  in  suits  in  equity  for  an  infringement  of  patents,  under 
the  U  S.  Rev.  Stats.,  §  4921,  constitute  a  *'debt"  or  "contract,^ 
within  the  meaning  of  the  Stat,  of  1870,  chap.  224,  §  38.  See  Pub 
Stats.,  chap.  106,  §  i>0,  cl.  3,  5. 

[Omitting  statutory  considerations.] 

Whateyer  reason  once  existed  for  giving  a  liberal  construction  to 
the  word  '*  debt "  in  the  earlier  statutes,  on  the  ground  that  a  stock- 
holder in  every  manufacturing  corporation  was  liable  to  have  hii 
Vol.  L— 42 
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property  taken  to  satisfy  any  judgment  in  any  ciTil  suit  against  the 
corporation,  has  now  ceased  to  exist,  when  the  stockholders  and 
officers  are  only  liable  under  special  provisions  of  statute. 

The  word  ''debts,"  and  the  words  ''debts  and  contracts,"  do  not 
in  their  legal  sense  ordinarily  include  liabilities  for  torts  not  reduced 
to  a  judgment.  There  is  nothing  m  the  statutes  indicating  that  for 
the  causes  stated,  the  officers  were  to  be  made  responsible  for  all 
the  liabilities  of  the  corporation.  Oray  v.  Bennett^  3  Met.  522; 
(Jhase  V.  Ingalls^  97  Mass.  524;  Lowell  ▼.  Street  Cammiseioners,  106 
Mass.  540;  Zimmer  v.  Schleehauf,  115  Mass.  52;  Heacock  v.  Sher- 
many  14  Wend.  58,  Eittnondv.  Bullard^  16  Hun,  65;  Archer  v.  Roee^ 
3  Brewst.  26 i;  Gable  y.  McCutte,  26  Mo  371;  Drydeny.  Kellogg, 
2  Mo.  App.  87;  Bolin  v.  Brown,  33  Mich.  257,  263. 

It  was  said  by  Chief  Justice  Shaw,  in  Oray  ▼  Coffln,  9  Gush. 
192,  199,  that  "  to  create  any  individual  liability  of  members  for 
the  debt  of  a  corporation,  a  body  politic,  created  by  law,  and  re- 
garded as  a  legal  being,  distinct  from  that  of  all  the  members  com- 
posing it,  and  capable  of  contracting  and  being  contracted  with  as 
a  person,  is  a  wide  departure  from  established  rules  of  law,  founded 
in  considerations  of  public  policy,  and  depending  solely  upon  pro- 
visions of  positive  law.  It  is  therefore  to  be  construed  strictly,  and 
not  extended  beyond  the  limits  to  which  it  is  plainly  carried  by  such 
provisions  of  statute." 

In  Mill  Dam  FmiftderyY.  Hauey,  21  Pick.  417,  455,  a  case  arising 
under  the  Stat. of  1829,  chap.  53,  Chief  Justice  Shaw  said*  "  For 
though  a  question  was  made  whether  such  a  claim  for  unliquidated 
damages  is  a  debt,  within  the  meaning  of  the  statute,  we  do  not 
think  it  admits  of  a  reasonable  doubt,  that  all  such  claims  for  dama- 
ges were  intended  to  be  included  in  the  term  'debts.'  "  The  claim 
there  was  of  unliquidated  damages  for  the  breach  of  a  contract  by 
the  corporation.  See  also  Byere  v.  Franklin  Coal  Co.,  106  Mass. 
131;  Hawes  v.  Anglo-Saxon  Petroleum  Co.,  101  Mass.  385. 

In  Carver  v.  Bratniree  Manuf.  Co.,  2  Story,  432,  one  Edson  was 
excluded  as  a  witness  on  the  ground  that  he  was  interested  in  the 
event  of  the  suit  The  action  was  case  for  the  infringement  of  a 
patent.  The  defendant  was  created  a  corporation  by  the  Stat  of 
1823,  chap.  45,  and  was  made  subject  to  the  Stat,  of  1808,  chap.  65, 
and  the  several  acts  in  addition  thereto.  Edson  was  a  stockholder 
at  the  time  of  the  alleged  infringement,  although  it  seems  he  had 
sold  out  his  stock  before  the  action  was  brought    Mr.  Justice 
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ftroRT  said:  ''  I  follow  oat  the  doctrine  of  the  case  of  Mitt  Dam 
fimnden/  v.  Hovey,  21  Pick.  455,  which  as  far  as  it  goes,  disclaims 
the  inlorpretation  of  the  word  ^  debt' as  limited  to  contracts  for 
the  payment  of  determinate  sums  of  money.  Passing  that  line,  it 
does  not  seem  to  me  easy  to  say,  that  if  cases  of  unliquidated  dama- 
ges may  be  treated  as  debts,  because  they  end  in  the  ascertainment 
of  a  fixed  sum  of  money,  we  are  at  liberty  to  say,  that  the  doc- 
trine is  not  equally  applicable  to  all  cases  of  unliquidated  damages, 
whether  arising  ez  contractu  or  ex  delicto.  If  ultimately  it  ends 
in  a  debt,  as  a  judgment  for  damages  done,  that  case  asserts  that 
its  character  as  a  debt  relates  back  to  its  origin.  Besides  it  seems 
to  me  upon  principle  to  be  reasonable,  if  not  absolutely  justified  by 
authority,  to  hold,  that  if  the  transaction  occurs  while  a  person  is  a 
member  of  the  corporation,  and  he  would,  if  he  remained  a  member, 
be  liable  for  the  ultimate  debt  adjudged,  it  may  well  be  treated  as 
an  inchoate  debt  consummated  by  the  judgment."    2  Story,  451. 

This  case  was  cited  in  Wyman  v.  American  Powder  Co.,  8  Cush. 
168,  182,  which  was  an  action  of  assumpsit,  and  independently  of 
the  form  of  it,  the  cause  of  action  was  essentially  ez  contractu. 

There  are  no  cases  decided  by  the  courts  of  the  Commonwealth 
in  which  a  stockholder  has  been  held  liable  for  a  tort  of  the  cor- 
poration, and  the  decision  of  Mr.  Justice  Story  stands  unsupported 
by  any  direct  authority,  either  before  or  since. 

The  Stat,  of  1870,  chap.  224,  §  38,  provides  that ''  the  officers  of 
corporations  shall  be  jointly  and  severally  liable  for  its  debte  and 
ooDtracts  in  the  following  cases,  and  not  otherwise."  The  second 
clause  of  section  38  provides  that  they  shall  be  liable  for  all  *'  debts 
contracted  between  the  time  of  making  or  assenting  to  a  loan  to  a 
stockholder  and  the  time  of  its  repayment,  to  the  extent  of  such 
loan."  Tho  third  clause  provides,  that  ''  when  the  debts  of  a  cor- 
poration shall  exceed  its  capital,"  they  shall  be  liable  *'  to  the  extent 
of  such  excess  existing,"  etc.  The  debts  and  contracts  of  a  cor- 
poration may  not  be  the  debts  and  contracts  of  individuals,  because 
the  corporation  is  a  legal  person  and  can  contract.  If  the  corpora- 
tion is  worthless,  the  creditor  may  have  no  effectual  remedy,  and 
therefore  in  the  cases  specified  the  statute  has  given  an  additional 
reme<ly.  In  this  respect,  the  statute  was  enacted  apparently  for  the 
protection  of  persons  who  deal  with  the  corporation.  But  the  torts 
of  a  corporation  are  also  the  torts  of  natural  [Xii-sons,  because  the 
corporation  can  only  act  by  means  of  persons,  and  these  persona 
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ui*e  liable  as  well  as  the  corporation.  There  are  indeed  torts  arising 
from  contracts  for  which  either  case  or  assumpsit  is  the  proper  form 
of  action,  but  the  action  in  either  form  is  essentially  an  action  for 
the  breach  of  a  contract,  express  or  implied.  Liability  for  wrongs 
done  which  are  independent  of  contracts  cannot,  we  think,  be  con- 
sidered a  debt  or  contract  within  th^  meaning  of  the  statute. 
Whetlier  if  a  judgment  is  recovered  in  an  action  of  tort,  it  then 
becomes  a  debt  of  record  within  the  meaning  of  the  statute,  we  have 
no  occasion  to  consider  because  there  is  no  allegation  that  any  of 
the  personal  defendants  were  officers  of  the  corporation,  or  did  any 
of  the  acts  alleged  at  or  after  the  time  when  the  final  decree  against 
the  corporation  was  entered.     See  Ctiriis  y,  Harlow^  12  Mete.  3. 

The  plaiutifiF  contends,  that  as  the  decree  is  only  for  the  profits 
that  accrued  to  the  defendant  corporation,  his  claim  is  not  for 
damages  arising  from  a  tort,  but  for  a  debt  due  from  the  corpora- 
tion, for  money  received  to  his  use  ;  and  Watsony,  HoUiday^  20  Ch. 
Ui  V.  780>  is  cited.  In  that  case  Mr.  Justice  Kat  said  '  ''  It  is  a  case 
III  which  the  claim  undoubtedly  arises  from  that  which  is  properly 
called  in  legal  language  a  tort  j  and  if  I  were  to  hold  the  claim  to 
be  for  damages,  or  in  the  nature  of  damages,  I  must  hold  that  the 
thirty-first  section  takes  away  that  right  of  proof,  which  I  cannot 
doubt  existed  in  respect  of  this  equitable  claim,  before  that  section 
was  passed.''  He  then  considers  an  account  of  profits  in  a  suit  for 
the  infringement  of  a  patent,  not  as  a  remedy  in  the  nature  of  dam- 
ages, but  as  an  equitable  claim  for  money  had  and  received,  regard- 
ing the  person  who  has  committed  the  tort  as  having  been  in  fact 
in  the  position  of  an  agent  or  trustee  for  the  plaintiffs,  and  he  ad- 
mits the  claim  to  proof  under  the  Stat,  of  32  &  33  Vict,  chap.  71, 
§  31.  It  is  a  well-known  rule,  that  if  property  has  been  wrongfully 
converted  and  sold,  the  owner  may  waive  the  tort,  and  sue  for  the 
money ;  but  the  foundation  of  the  action  is  a  tort  for  which  trespasis 
or  case  would  he,  and  the  action  proceeds,  not  on  the  ground  of  a 
contract,  but  of  an  equitable  obligation  to  pay  over  the  proceeds  of 
the  sale.   Jones  v.  Hoar,  5  Pick.  285 ;  Bigelow  v.  Jones,  10  Pick.  161. 

Root  V.  Railway,  105  U.  S.  189,  reviews  the  United  States  cases 
on  the  nature  oi  profits  which  are  recoverable  in  a  suit  in  equi^ 
brought  to  enjoin  the  infringement  of  a  patent,  and  holds  thai 
they  are  awarded  in  equity  only  as  an  incident  to  some  other  equi^, 
the  right  to  enforce  winch  secures  to  the  patentee  his  standing  in  a 
court  of  equity. 
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That  the  infnngement  of  a  patent  is  essentially  a  wrong  inde- 
pendent of  contract,  has  not  been  denied.  The  Circnit  Conrt  of 
the  United  States,  in  taking  jurisdiction  in  equity  to  restrain  the 
farther  infringement  of  a  patent,  before  the  XT.  S.  Stat,  of  July  8, 
187'),  was  accnslomed  to  decree  to  the  plaintiff  the  profits  actually 
received  by  the  defendant ;  and  as  the  court,  as  a  court  of  equity, 
was  not  expressly  authorized  by  a  statute  to  award  damages,  it 
proceeded  on  the  equitable  theory  of  treating  the  wrong-doer  as  a 
trustee  holding  for  the  use  of  the  patentee  the  profits  actually  re> 
ceived  for  the  use  or  sale  of  the  patented  article  ;  but  these,  if  the 
plaintiff  elected  to  claim  them,  were  in  the  nature  of  compensation 
or  damages  for  the  wrong  done,  although  perhaps  not  all  the  dam- 
ages recoverable  if  the  i)laintiff  also  brought  an  action  at  law. 

By  the  U.  S.  Stat,  of  July  8,  1870,  §  55,  the  complainant  in  m 
bill  in  i'quity  for  the  infringement  of  a  patent  is  entitled  to  recover, 
''in  addition  to  the  profits  to  be  accounted  for  by  the  defendant, 
the  damages  the  complainant  has  sustained  thereby,  and  the  court 
shall  assess  the  same  or  cau^e  the  same  to  be  assessed  under  its 
direction,  and  the  court  shall  have  the  same  powers  to  increase  the 
same  in  its  discretion  that  are  given  by  this  act  to  increase  the  dam- 
ages fi»nnd  by  verdicts  in  actions  upon  the  case,''  etc.  See  XT.  S» 
Rev.  Stats.,  g.4921.  Since  this  statute,  the  complainant,  if  he  can 
maintain  the  bill,  is  entitled  to  recover  damages  in  equity  as  fully 
as  he  can  at  law.  If  he  recover  only  the  profits,  they  are  regarded 
as  a  fnll  comiiensation  for  the  injury  sustained  by  the  infringement. 
The  case  of  RiKff  v.  Railway^  vbt  ittipra,  shows  that  the  infringer  is 
not  in  fact  a  trustee  of  the  patentee  for  the  profits. 

We  think  that  the  decree  which  the  plaintiff  has  obtained  against 
the  defendant  coriioration  is.  in  legal  effect,  a  judgment  for  all  the 
damages  done  him  by  the  infringement  of  his  patent,  which  was  a 
tort  not  arising  from  any  contract,  and  that  the  liability  therefor, 
before  the  decree  was  obtained,  was  not  a  *'debt "  or  "contract," 
within  the  meauiug  of  the  Stat,  of  1870,  chap.  22^,  §  H8. 

\BtU  dismissed. 


334  MAfc>8A0HUSETT8, 

Spring  ▼.  InhabitentB  of  Hyde  Fuk. 

Spring  v.  iKHABiTAirrs  op  Hyde  Park. 

am  Htm.  064.) 

MwUdpnl  corporation  —  board  of  health  —  right  of  ominont  dowurim 

In  the  absence  of  exprees  statntory  aathority,  the  board  of  health  of  a  town 
has  no  right  to  take  possession  of  a  dwelling>honse  and  its  fnmitnre  with* 
oat  the  consent  and  to  theexclasion  of  the  owner  and  occupant,  and  use  th« 
house  as  a  hospital  for  a  person  foand  therein  infected  with  a  contagions 
disease,  and  too  sick  to  be  removed  without  danger  to  his  health  ;  and  the 
owner  cannot  maintain  an  action  against  the  town  for  such  use  and  oocnpa- 
tioD  of  the  house.* 

ACTION  for  use  and  occupation  of  a  dwelling-house.     The  opin- 
ion states  the  case.    The  defendant  had  judgment  beloir* 

S.  J.  Tlianuu,  for  plaintiff. 
J.  E.  Cotter^  for  defendant 

Dbvrns,  J.  The  oyerseers  of  the  poor  of  the  cities  and  towns 
of  the  Commonwealth  have  always  been  treated  as  public  oflBoers, 
performing  the  public  duties  with  which  they  are  charged  upon 
their  own  responsibility.  As  they  are  engaged  in  performing  the 
duty,  which  the  statute  had  imposed  upon  the  towns,  of  relieving 
poor  persons  falling  into  distress  within  their  limits,  they  may  there- 
fore incur  expenses  or  make  contracts,  within  their  lawful  powers, 
for  which  the  towns  would  be  liable.  Belfast  y.  Leominster^  1  Pick. 
123  ;  Oakham  v.  Sutton,  13  Mete.  192 ;  Ireland  t.  Nmburyportj 
8  Allen,  73  ;  Smith  v.  Peabodyy  106  Mass.  262  ^  Aldneh  t.  Black- 
Honey  128  Mass.  148.  The  statutes  creating  or  authorizing  the 
creation  of  boards  of  health  have  in  a  similar  way  provided  for 
boards,  which  in  the  performance  of  the  important  duties  imposed 
upon  them,  act  ift  public  officers,  but  on  behalf  of  the  towns  by 
which  they  are  chosen  or  appointed.  Stat.  1837,  chap.  244  ;  Rev, 
Stat.,  chap.  21  ;  Gen.  Stat.,  chap.  26 ;  Pub.  Stat.,  chap.  80.  While 
it  is  not  provided,  in  terms  by  whom  the  expenses  they  are  author- 
ized to  incur  are  to  be  paid,  or  the  contracts  they  are  authorized  to 

*  See  Beekwith  y.  Sturtewint,  42  Conn.  158;  Baniber  v.  City  of  Rochester,  6S 

How.  Pt  108. 
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make  are  to  be  performed,  it  is  necessarily  implied,  that  when  ex- 
penses are  incurred  or  contracts  are  made  within  the  lawful  scope 
of  their  authority  the  town  is  bable  therefor.  These  boards  are 
official  bodies,  haying  no  interest  in  the  questions  before  them,  no 
foods  in  their  possession  for  the  performance  of  the  manifold  duties 
with  which  they  are  charged,  and  unless  they  might  charge  the  town 
uD  behalf  of  which  they  act,  they  would  be,  from  the  want  of 
means,  absolutely  powerless.  Springfield  v.  Worcester^  2  Cush.  52 ; 
S(^9m  y.  Eastern  Railroad^  98  Mass.  431 ;  Winthrop  y.  Farrar,  11 
Allen,  398  ;  Watertown  y.  Mayo,  109  Mass.  315 ;  a.  c,  12  Am.  Rep. 
694;  Taunton  y.  Taylor,  116  Mass.  254  ;  Labrie  y.  Manchester,  59 
X.  H.  120  ;  8.  c,  47  Am.  Rep.  179.  Careful  proyision  has  also 
been  made  for  the  ultimate  liability  for  the  expenditure  which  may 
be  made  by  any  town  in  the  care  of  infected  persons,  and  for  the 
protection  of  the  public  Gen.  Stats.,  chap.  26,  §  16  ;  Pub.  Stat, 
chap.  80,  §§  40,  83. 

We  do  not  therefore  doubt,  that  for  expenses  lawfully  incurred,  or 
contracts  lawfully  made,  by  the  board  of  health  of  the  defendant 
town,  in  the  performance  of  its  duties,  the  town  must  be  held  re- 
sponsible ;  but  it  must  appear  that  what  the  board  did  was  within 
scope  of  its  lawful  authority.  While  acting  on  behalf  of  the  town, 
it  is  not  an  agent  of  the  town  in  any  sense  which  should  make  the 
town  responsible  for  its  acts  when  they  exceed  its  lawful  authority, 
as  a  principal  may  often  be  held  liable  under  such  circumstances  for 
the  agent  whom  he  appoints.  As  a  general  rule,  a  town  is  not  liable 
for  the  unauthorized  or  unfawful  acts  of  the  public  officers  whom 
it  appoints,  although  done  colore  oficiL  Thayer  y.  Boston,  19  Pick. 
511,  515  ;  Oordony.  Taunton,  126  Mass.  349.  It  is  not  responsible 
for  an  assault  and  battery  committed  by  one  of  its  police  officers, 
although  done  in  the  attempt  to  enforce  an  ordinance  of  the  city. 
Buttrick  y.  Lowell,  1  Allen,  172. 

It  is  therefore  essential  to  determine  whether  the  plaintiflPs  dec- 
laration sets  forth  any  act  done  or  contract  made  by  the  board  of 
health,  for  which  the  town  is  responsible.  The  count  is  termed  one 
m  '*  contract,"  but  it  sets  forth  no  elements  of  a  contract  or  agree- 
ment, express  or  implied,  so  far  as  the  board  of  health  is  concerned. 
It  allies  that  the  plaintiff  owned  a  certain  house,  described  partly 
occupied  by  a  tenant  and  partly  by  herself  ;  that  the  small-pox  broke 
uut  in  the  family  of  the  tenant ;  that  two  persons  were  infected 
with  it,  one  of  whom  could  not  have  been  remoyed  without  danger; 
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that  the  board,  pursuant  to  its  lawful  powers,  and  acting  for  and  on 
behalf  of  the  town,  took  possession  of  the  plainti£Ps  house  and  fur- 
niture therein  as  and  for  a  hospital,  and  made  it  subject  to  the  reg- 
ulations of  the  board  ;  that  it  occupied,  controlled  and  used  said 
house  as  a  hospital  for  the  temi  of  six  weeks  and  one  day.  The 
count  does  not  allege  that  the  board  occupied  the  house  by  any  leave 
of  the  plaiutifiF,  or  under  any  implied  promise  to  pay  for  the  same, 
but  asserts  a  taking  of  her  premises  which  would  be  a  trespass  un- 
less it  were  done  under  authority  of  law.  It  concludes  by  a  state- 
ment that  the  defendant  owes  a  certain  sum  by  reason  of  this  tak- 
ing and  occupation,  but  does  not  here  set  forth  any  implied  contract 
or  promise  to  pay. 

It  must  be  deemed  therefore  that  the  plaintiff  bases  her  action 
upon  the  ground  that  the  board  of  health  took  possession  of  and 
occupied  her  premises  by  authority  of  law,  and  not  by  reason  of  any 
contract  made  between  it  and  herself,  as  she  sets  forth  none.  The 
only  allegation  of  a  contract  which  can  be  extracted  from  this 
declaration  is  no  more  than  this,  that  the  board  of  health  did  a  law- 
ful act  in  seizing,  without  leave  or  authority  of  the  plaintiff,  her 
premises  and  the  furniture,  and  in  thereafter  occupying  and  con- 
trolling  it,  and  thus,  as  the  act  done  was  lawful,  a  promise  to  pay 
for  the  same  will  be  implied  against  the  town. 

We  are  thus  brought  to  the  inquiry  whether  the  board  of  health 
has  authority,  where  a  person  infected  with  a  contagions  disease, 
and  too  sick  to  be  removed  without  imminent  danger,  is  found  in 
any  house,  to  take  possession  of  the  premises  with  the  furniture 
therein,  or  so  much  thereof  as  it  may  deem  necessary,  and  *^  occupy^ 
control,  and  use  "  the  same  as  a  hospital,  thus  excluding  the  owner 
or  occupant  from  his  otherwise  lawful  possession  thereof.     The  Gen. 
Stats.,  chap.  2G,  §§  16, 17  (Pub.  Stats.,  chap.  SO,  §§  40,  41),  provide 
that  where  a  person  is  infected  with  a  sickness  dangerous  to  public 
health,  ''  the  board  shall  make  effectual  provision  m  the  manner 
which  it  judges  best  for  the  safety  of  the  inhabitants,  by  removing 
such  person  to  a  separate  house  or  otherwise,  and  by  providing 
nurses  and  other  assistance  and  necessaries.    *    *    *    If  the  in« 
fected  person  cannot  be  removed  without  danger  to  his  health,  the 
board  shall  make  provision  for  him  as  directed  in  the  preceding 
section  in  the  house  iu  which  he  may  be,  and  may  cause  the  petBons 
in  the  neighborhood  to  be  rem  )vei,  and  take  such  other  measarea 
as  it  judges  necessary  for  the  safety  of  the  inhabitants.'' 
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These  piOTisioiis  contemplate  that  a  contract  will  be  made  for 
the  care  of  a  person  too  sick  to  be  removed,  as  by  furnishing  him 
with  neoesaarieSy  nurses,  etc.,  and  further,  that  the  place  where  he  is, 
with  its  immediate  yicmit;  and  the  persons  there  found,  will  be 
nibjected  to  the  regulations  of  the  board  of  health.  They  give  no 
authority  to  take  possession  of  the  property  of  anyone,  to  the  exclu- 
sion of  him  who  is  entitled  to  the  lawful  possession. 

It  is  however  rather  upon  the  Oen.  Stats.,  chap.  26,  §  44  (Pub. 
Stats.,  chap.  80,  §  75),  that  the  plaintiff  relies.  This  section,  after 
providing  that  if  a  disease  dangerous  to  the  public  health  breaks 
out,  the  board  shall  immediately  provide  a  hospital  for  the  sick  and 
infected,  adds:  **  And  the  board  may  cause  any  sick  and  infected 
person  to  be  remoyed  thereto,  unless  the  condition  of  such  person 
will  not  admit  of  his  removal  without  danger  to  his  health,  in  which 
case  the  house  or  place  where  he  remains  shall  be  considered  as  a 
hospitaL  and  all  persons  residing  in  or  in  any  way  concerned  within 
the  same  shall  be  subject  to  the  regulations  of  the  board  as  before 
provided."  The  sections  immediately  preceding  proyide  for  the 
establishment  of  hospitals  by  the  town,  and  for  their  being  subjected 
to  the  regulations  of  the  board  of  health,  or  a  committee  of  the 
tewn  appointed  for  the  purpose.  The  latter  clause  of  the  section 
under  discussion  is  intended  to  provide  for  the  case  which  arises 
where  a  person  cannot  be  removed,  not  by  establishing  the  place 
where  he  is  found  as  a  hospital,  and  thus  excluding  therefrom  those 
entitled  to  the  possession  thereof,  but  by  treating  it  as  such,  to  sub- 
ject these  and  all  other  persons  there  residing  or  connected  there- 
with to  the  regulations  of  the  board.  It  is  considered  a  hospital 
for  this  purpose,  in  order  that  thus  the  danger  to  the  public  health 
may  be  averted.  It  by  no  means  follows  that  because  a  place  may 
be  subjected  to  the  regulations  of  the  board  of  health,  it  may  be 
seized  and  taken  possession  of.  Under  the  section  relating  to  the 
quarantine  of  vessels,  while  the  board  of  health  may  make  regula- 
tions relating  thereto,  extending  to  all  persons,  goods,  or  effects 
thereon,  or  all  persons  visiting  or  going  on  board  the  same,  they  are 
not  therefore  authorized  to  take  possession  of,  control,  or  appro- 
priate tile  same,  or  any  part  thereof,  to  the  use  of  a  hospital.  Oen, 
Stats.,  chap.  26,  §§  32-35;  Pub.  Stats.,  chap.  80,  §§  62-65.  It  was 
so  held,  under  a  statute  similar  to  our  own,  in  a  case  much  discussed 
in  ICaine.  MUcheU  v.  Rockland,  41  Me.  363;  45  Me.  496;  52 
Me.  118. 

7ou  L  — 48 


338  MASSACHUSETTS. 


Spring  V.  InhmbiuntB  of  Hyde  Park. 


The  case  of  Lynde  y.  Rockland,  66  Me.  309,  314,  is  strikingly 
similar  to  that  at  bar.  The  statute  provided  that  where  sick  per- 
sons cannot  be  removed  without  imminent  danger,  ^'  the  house  or 
place  where  the  sick  is  shall  be  deemed  a  hospital  tor  every  purpose 
aforesaid,  and  all  persons  residing  in  or  in  any  way  concerned  with 
it  shall  be  subject  to  hospital  regulations."  Sev.  Stats,  of  Maine 
of  1871,  chap.  14,  §  29.  The  allegations  of  the  declaration  set 
forth  that  the  plaintiffs  were  owners  of  a  hotel  of  great  value,  and 
that  the  board  of  health  had  taken  possession  of  and  appropriated 
the  same  for  a  hospital.  It  was  held  that  no  authority  was  con- 
ferred upon  the  board  of  health  to  seize  or  take  possession  of  such 
property,  and  that  the  town  was  not  therefore  responsible  for  its  act 
in  BO  doing 

Ilad  the  power  of  seizing  and  appropriating  property  been  con- 
ferred on  the  board  of  health  acting  by  its  own  authority,  it  can 
hardly  be  doubted  that  it  would  have  been  given  in  explicit  terms. 
It  is  of  such  a  character  that  its  exercise  should  be  attended  as  far 
as  possible  with  the  care  which  marks  judicial  proceedings.  It  has 
been  contemplated  that  in  the  exercise  of  its  large  powers  in  taking 
care  of  the  sick  and  infected,  and  protecting  the  community,  cir- 
cumstances might  arise  where  it  would  be  necessary  to  take  posses- 
sion of  property  and  impress  persons  also.  For  such  a  contingency 
the  statutes  have  made  ample  provision.  While  the  regulations 
and  restrictions  which  the  board  of  health  may  lawfully  impose  in 
regard  to  the  management  of  property  and  the  conduct  of  persons 
in  relation  thereto,  in  order  that  the  public  health  may  be  pro- 
tected and  the  spread  of  infection  prevented,  may  often  seriously 
affect  its  value,  the  right  to  impose  such  regulations  as  to  the  man- 
agement has  always  been  held  to  be  quite  distinct  from  that  of 
appropriating  private  property,  when  an  emergency  requires  it,  to 
public  use.  The  one  rests  upon  the  police  power  of  a  State,  which 
extends  to  all  matters  concerning  its  internal  regulation  ;  the  other 
upon  its  right  of  eminent  domain.  As  the  one  prescribes  the 
modes  in  which  each  shall  enjoy  his  own  property,  m  order  that 
others  may  enjoy  theirs,  or  that  their  health  and  welfare  may  be 
secured,  the  owner  who  is  subjected  to  such  regulation  has  of  right 
no  title  to  any  compensation,  even  if  the  value  of  the  property  is 
thereby  diminished.  It  is  a  necessary  burden  which  he  bears  as  a 
member  of  society  in  common  with  all  others  similarly  situated. 
As  by  the  other  his  property  is  appropriated  to  the  public,  he  is 
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entitled  to  proper  coinpensation  therefor.     OommonweaUh  v.  Alger^ 
7  Cash.  53,  85  ;  Commonwealth  v.  Bearse,  132  Mass.  542,  546. 

The  proceedings  which  are  necessary  where  property  or  persons 
are  to  be  impressed  may  be  initiated  upon  the  application  of  the 
board  of  health.  Warrants  may  be  issued  by  two  justices  of  the 
peace  to  executive  officers,  ^'  requiring  them  under  the  direction  of 
the  board  to  remove  any  person  infected  with  contagious  sickness, 
or  to  impress  and  take  up  convenient  houses,  lodging,  nurses, 
attendants  and  other  necessaries  for  the  accommodation,  safety  and 
relief  of  the  sick."  One  justice  of  the  peace  may  issue  a  warrant 
to  the  executive  officers  authorizing  them  to  secure  infected  articles, 
to  impress  aid  in  so  doing,  and  under  the  direction  of  the  board,  to 
impress  houses  or  stores  for  their  safe  keeping,  and  further  author- 
ixing  the  breaking  open  of  shops  and  stores  when  necessary.  Pro- 
vision is  further  made  for  a  just  compensation  to  bo  paid  to  those 
interested  by  the  town  in  which  persons  or  property  are  impressed 
by  the  executive  officers.  Qen.  Stats.,  chap.  26,  g§  19-U ;  Stat  IS77, 
chap.  211 ;  Pub.  Stats.,  chap.  80,  §§  43-48. 

It  is  thus  seen  that  while  the  impressment  of  property  is  pro- 
vided for,  it  is  accompanied  by  all  appropriate  safeguards.  It  is 
only  by  virtue  of  warrants  regularly  issued  and  served  by  executive 
oflScers,  who  while  they  are  to  act  under  the  direction  of  the  board, 
are  still  to  obey  the  precepts  contained  in  their  warrants,  that  prop- 
erty  is  seized  and  taken  possession  of  for  an  important  public  pur- 
pose, and  just  compensation  is  provided  for. 

Independently  of  these  provisions  there  is  no  authority  in  the 
board  of  health  to  take  possession  of  or  impress  any  place  as  a  hos- 
pital. If  therefore  the  board  of  health  took  possession  of  the 
plaintiffs  house  and  furniture  and  occupied,  controlled  and  used 
said  house  as  a  hospital,  it  had  no  authority  so  to  do,  and  the 
defendant  (own  is  not  responsible  for  its  action. 

Demurrer 
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(187  Mms.  Mi.) 

Oriminal  law  —  ieiUng  iniaarieoHng  Uquart  —  cMb. 

A  private  dab  owning  intoxicating  liquors  and  employing  one  of  its  members 
as  a  steward,  paying  him  for  his  services  and  for  the  use  of  a  room  where 
the  liquors  are  kept,  the  steward  delivering  the  liquor  to  other  members  on 
checks  which  he  has  previously  sold  them,  and  the  money  for  which  he  uses 
in  buying  liquors  in  the  name  of  the  club,  the  steward  may  not  be  convicted 
of  keeping  intoxicating  liquors  with  intent  to  sell  them. 

CONVICTION  of  unlawfully  Belling  intoxicating  liquors.     The 
opinion  states  the  case. 

J.  B.  Carroll,  for  defendant. 

E.  J,  Sherman,  attorney-general,  for  Commonwealth. 

Field,  J.  The  instructions  given,  in  their  application  to  the 
facts  in  evidence,  do  not  seem  to  us  to  differ  materially  from  the 
instructions  which  were  held  erroneous  in  Commonwealth  v.  Smith, 
102  Mass.  144,  except  that  in  that  case  the  court  below  ruled  that  the 
facts  supposed  **  would  be  a  sale  by  the  defendant ; "  and  in  this 
case  the  court  ruled  that  from  the  facts  supposed  *'  the  jury  may 
find  that  said  liquors  were  kept  by  "  the  defendant  '^  for  unlawful 
sala''  This  change  in  the  ruling  may  have  been  made  for  the  pur- 
pose of  meeting  the  suggestion  found  in  the  opinion  in  Common" 
wealth  V.  Smith,  that  the  arrangement  described  '*  may  have  been 
a  mere  evasion  of  the  law,"  ''  which  would  be  a  question  not  of  law 
but  of  fact,  and  would  fall  wholly  within  the  province  of  the  jury." 

The  legislature,  within  the  limitations  of  the  Constitution,  can 
prohibit  under  a  penalty  any  acts  it  sees  fit.  The  meaning  of  the 
statutes  must  be  determined  by  construction  and  criminal  statutes 
are  to  be  construed  strictly,  although  the  whole  scope  of  the  statutes 
must  undoubtedly  be  considered. 

The  legislature,  by  the  Pnb.  Stats.,  chap.  100,  §  1,  has  prohibited 
the  selling,  or  exposing  or  keeping  for  s^tle,  spirituous  or  intoxi- 
cating liquor,  except  as  authorized  in  that  chapter.  It  has  not 
undertaken  to  prohibit  the  drinking  or  buying  of  intoxicating 
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liquor,  or  the  distribution  of  it  in  severalty  among  persons  who  own 
it  in  common.  If  therefore  two  or  more  persons  unite  in  buying 
intoxicating  liquor  and  then  distribute  it  among  themselyes,  they 
do  not  violate  the  statute,  and  the  intent  with  which  they  do  this 
is  immaterial.  If  they  intend  in  this  manner  to  obtain  intoxi- 
cating liquor  to  drink,  without  thereby  subjecting  any  person 
to  the  penalties  of  the  statute,  they  still  act  with  impunity,  because 
That  they  do  is  not  prohibited  by  the  statute.  The  evasion  of  the 
law  intended  in  Commonwealth  v.  Smith  is  an  evasion  by  means  <rf 
H  form  or  device  which  is  apparently  legal  while  the  substance  of 
what  is  done  is  within  the  prohibition  of  the  statute. 

Id  that  opinion  it  is  said  :  **  If  the  Uquors  really  belonged  to  the 
members  of  the  club  and  had  been  previously  purchased  by  them, 
or  on  their  account,  of  some  person  other  than  the  defendant,  and 
if  he  merely  Mpt  the  liquors  for  them  and  to  be  divided  among 
them  according  to  a  previously  arranged  system,  these  facts  would 
not  justify  the  jury  in  finding  that  he  kept  and  maintained  a  nuis- 
ance within  the  meaning  of  the  statute  under  which  he  is  indicted. 
Theie  would  be  neither  selling  nor  keeping  for  sale.  On  the  other* 
hand,  if  the  whole  arrangement  were  a  mere  evasion,  and  the 
substance  of  the  transaction  were  a  lending  of  money  to  the  defend- 
ant, that  he  might  buy  intoxicating  liquors  to  be  afterward  sold  and 
charged  to  his  associates,  or  if  he  was  authorized  to  sell  or  did  sell, 
or  keep  any  of  the  liquors  with  intent  to  sell,  to  any  persons  not 
members  of  the  club,  he  might  well  be  convicted.''  The  ''  pre- 
Tiously  arranged  system  "  referred  to  was  similar  to  that  in  the  case 
at  bar  in  many  respects. 

The  word  ''dub"  has  no  very  definite  meaning.  Olubs  are 
formed  for  all  sorts  of  purposes,  and  there  is  no  uniformity  in  their 
GODstitutions  and  rules.  It  is  well  known  that  clubs  exist  which 
limit  the  number  of  the  members  and  select  them  with  great  care, 
which  own  considerable  property  in  common,  and  in  which  the  fur- 
nishing of  food  and  drink  to  the  members  for  money  is  but  one  of 
many  conveniences  which  the  members  enjoy.  If  a  club  were  really 
formed  solely  or  mainly  for  the  purpose  of  furnishing  intoxicating 
liquors  to  its  members,  and  any  person  could  become  a  member  by 
purchasing  tickets  which  would  entitle  the  holder  to  receive  such 
intoxicating  liquors  as  he  called  for,  upon  a  valuation  determined 
by  the  club,  the  organization  itself  might  show  that  it  was  the 
intention  to  sell  intoxicating  liquors  to  any  person  who  offered  to 
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buy,  and  the  sale  of  what  might  be  called  a  temporary  membership 
in  the  club,  with  a  Bale  of  the  liquors,  would  not  substantially 
chauge  the  character  of  the  ti'ansaction.  One  inquiry  always  is 
whether  the  organization  is  bofiafide  a  club  with  limited  member- 
ship, into  which  admission  cannot  be  obtained  by  any  person  at  his 
pleasure,  and  in  which  the  property  is  actually  owned  in  common, 
with  the  mutual  rights  and  obligations  which  belong  to  such  common 
ownership,  under  the  constitution  and  rules  of  the  club,  or  whether 
either  the  form  of  a  club  has  been  adopted  for  other  purposes,  with 
the  intention  and  understanding  that  the  mutual  rights  and  obliga- 
tions of  the  members  shall  not  be  such  as  the  organization  purports 
to  create,  or  a  mere  name  has  been  assumed  without  any  real  organi- 
zation behind  it. 

The  decisions  of  other  courts  which  are  pertinent  undoubtedly 
turn  more  or  less  upon  the  particular  language  of  the  statute  con- 
strued. Ortfff  V.  Evafis,  8Q.  B.  Div.  373,  was  decided  on  the  ground 
that  there  was  no  transfer  of  the  geneml  or  absolute  property,  but  a 
transfer  of  a  special  interest,  as  all  the  members  of  the  club  were 
owners  in  common,  and  that  as  the  club  was  bona  fide  a  club,  the 
furnishing  of  liquors  to  a  member  was  not  a  sale,  within  the  mean- 
ing of  the  English  licensing  act  of  18 1 2.  Scim  v.  Siate^  55  Md.  5G6; 
B.  c,  39  Am.  Rep.  419,  was  decided  u}K)n  the  same  general  grout. d. 

In  Rickart  v.  People^  79  111.  85,  the  court  say:  "  The  wliole 
thing  is  a  subtle  artifice,  planned  with  a  view  to  avoid  the  i>enalties 
denounced  against  persons  Violating  the  law."  ''  The  proposition 
is  absurd  that  the  ticket-holdei-s  really  owned  the  liquors  with 
which  the  bar  was  stocked."  The  court  also  say,  that  if  the  theory 
of  the  defense  were  adopted,  '^  the  liquors  would  belong  to  the  com- 
pany as  partnership  stock,  and  the  company  would  have  no  more 
riglitful  authority  to  sell  to  the  individual  members,  or  partners, 
at  retail,  without  a  license  to  keep  a  dram-shop,  that  a  mere  stranger 
would  have."  ''But  the  alleged  association  is  a  mei'e  fiction." 
**  *V\\Q  statute  makes  the  giving  away  of  intoxicating  liquora,  or  other 
shift  or  device  to  evade  its  provisions,  unlawful  Si  lling."  ''  It  was 
a  question  of  fact  whether  the  association  wiis  a  mere  shift,  or  device^ 
to  eviide  the  provisions  of  the  law,  and  the  jury  having  found  itM'as, 
we  see  no  reason  to  be  dissatisfied  with  the  conclusion  reached/' 

In  Marinout  v.  Staicj  48  Ind.  21,  it  was  distinctly  decided  that 
the  delivery  by  the  club  or  society,  through  its  agent,  of  beer  which 
was  the  common  property  of  the  society  to  a  member  of  the  society. 
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upon  credit  or  for  cash,  and  which  thereby  became  the  separate 
property  of  the  member,  was  a  sale  within  the  meaning  of  the 
Indiana  statute  of  1873.  State  t.  Mercer^  32  Iowa,  405,  resembles 
Marmont  v.  State.  To  the  same  effect  is  Martin  y.  State,  59 
Ala.  34. 

The  decision  of  the  case  at  bar  is  not  to  be  governed  wholly  by 
any  general  definition  of  the  word  "  sale,"  or  **  selling.'*    After  the 
decision  in  Commonwealth  y.  Smithy  the  Stat,  of  1875,  chap.  99,  was 
passed,  which  is  the  foundation  of  those  provisions  in  the  Pub.  Stats, 
chap.  100,  under  which  this  complaint  was  made.     Nothing  is  con- 
tained in  that  act  or  in  any  subsequent  acts,  which   in   terms 
relates  to  clubs,  until  the  Stat,  of  1881,  chap.  226,  was  passed. 
The  proYisions  of  the  public  statutes  prohibiting  the  selling  or 
exposing  or  keeping  for  sale  of  spirituous  or  intoxicating  liquor, 
except  those  derived  from  the  Stat,  of  1881,  chap.  226,  are  similar 
to  those  contained  in  the  Stat,  of  1868,  chap.  141,  which  were  con- 
strued m  CtrtnmoHioealth  y.  Smith.     The  Stat,  of  1881,  chap.  226, 
is  perhaiis  broader  in  its  terms  than  was  necessary  to  accomplish  its 
ap^mrent  purpose  ;  because  no  doubt  has  been  expressed  that  a  sell- 
ing of  intoxicating  liquors  by  a  club  to  persons  who  are  ilot 
members  is  an  illegal  sale  under  other  statutes,  unless  the  club  is 
dnly  licensed  to  make  the  sale.     The  intention  of  this  statute  how- 
ever plainly  is  to  distinguish  between  clubs  in  those  cities  and 
towns  whose  inhabitants  vote  to  grant  licenses  and  clubs  in  those 
whose  inhabitants  vote  not  to  grant  licenses,  and  unlicensed  clubs 
in  the  former  cities  and  towns  arc  left  to  be  dealt  with  under  other 
statutes.     It  must  be  assumed  that  the  decision  in  Commonwealth 
V.  Smith  Wiis  known  to  the  legislature  at  the  time  the  existing 
statutes  were  passed.     I'he  inference  is  that  the  legislature  intended 
that  unlicensed  clubs  m  cities  and  towns  whose  inhabitants  vote  to 
gmnt  licenses  must  be  dealt  with  according  to  the  construction 
given  by  this  court  to  statutory  provisions  similar  to  those  in  exist- 
ing statutes  prohibiting  the  sale,  or  exposing  or  keeping  for  sale,  of 
intoxicating  liquors. 

The  ruling  and  instruction  in  this  case  seem  to  us  to  assume  that 
this  was  bttuafide  a  club  ;  that  the  liquors  were  owned  in  common 
by  the  members  ;  that  they  were  furnished  only  to  membei*s  ;  and  ' 
that  tliey  were  kept  by  the  defendant  as  one  of  the  members  and  as 
steward  of  the  association.  It  does  not  appear  m  the  exceptions  in 
what  manner  new  members  were  admitted,  except  that  tliey  paid 
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an  admission  fee  of  one  dollar,  but  we  cannot  assume  that  any  per- 
son could  join  the  association  at  his  pleasare ;  and  the  roling  and 
instruction  are  not  put  upon  the  ground  that  there  was  evidence 
that  this  was  an  association  open  to  anybody  at  a  price.  On  the 
assumptions  upon  which  we  understand  the  instructions  to  proceed 
we  think  that  under  the  decision  in  Gamm<mweaUh  y.  Smithy  it 
not  competent  for  the  jury  to  find  the  defendant  guilty. 

New  Mai  jframUd. 
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Cn  wis.  8T.) 

If  oMdiiTW  the  eatila  of  another  apon  «  hlghwmj  in  «  diiwtkm  known  tohte 
to  be  opposite  to  the  owner's  rertdence,  and  they  are  lost  In  oonseqaenoe,  he 
is  liaUe  for  oonversion,  although  he  did  not  Intend  it. 

h  mm$,  that  if  one  finds  stray  cattle  on  his  land  doing  damage,  in  the  after- 
noon, he  may  confine  them  over  night,  and  tarn  them  into  the  highway  in 
the  morning.    By  Oolb,  C.  J. 

CONVERSION.    The  opinion  states  the  facts.    The  defendant 
had  judgment  below. 

Ewmphrwf  dt  McDonald  and  T$nn&y  di  Baahfardf  for  appellant. 

L  P.  Weth^rby,  for  respondent. 

OoLi,  0.  J.  It  seems  to  me  there  was  error  in  the  charge  in 
respect  to  the  responsibility  of  the  defendant  if  he  drove  the  calyes 
Away  and  they  were  lost.  On  that  point  the  learned  Gircnlt  Oonrt 
in  effect  charged  that  if  the  defendant  was  driving  some  p!gs  down 
tke  highway  and  the  calyes  being  in  the  highway  ran  along  ahead 
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of  the  pigs,  and  the  defendant  did  not  intentionally  or  purposely 
drive  the  calves  away  but  acted  in  good  faith  with  ordinary  care  in 
the  matter,  he  would  not  be  liable ;  but  if  he  intentionally  drove 
the  calves  away  and  they  wandered  ofF  and  were  lost  then  he  would 
be.  This  was  making  the  re8iK>nsibility  of  the  defendant  depend 
wholly  upon  the  question  whether  he  acted  in  good  faith  and  with 
care,  wheieas,  as  said  by  plain tifiTs  counsel,  the  motive  which 
prompted  the  act  had  nothing  to  do  in  determining  his  liability  for 
the  loss.  The  intent  is  not  necessarily  an  element  in  trespass  ;  it  is 
sufficient  if  the  act  be  committed  without  any  justification  or  legal 
excuse.  Any  unlawful  interference  with,  or  acts  of  ownership  over 
the  property  would  render  the  defendant  liable  if  as  a  consequence 
the  calves  were  lost.  Dexter  v.  Cohy  6  Wis.  319  ;  HazeUon  v.  Week 
49  Wis.  601 ;  s.  c,  35  Am.  Rep.  796.  Evidence  as  to  the  qxio 
ammo  with  which  the  trespass  was  committed  is  admissible  to 
enhance  the  damages.  But  if  the  defendant  drove  the  calves  along 
the  highway  beyond  his  own  premises  it  was  an  unlawful  act,  and 
he  is  responsible  for  the  consequences  which  resulted  therefrom. 
Young  V.  Vatt^/Iiapi,  1  Houst  (I>el.)  331 ;  Knod  v.  Diggee^  6  liar.  & 
J.  230  ;  Knour  v  Wagoner y  IG  Ind.  414 ;  1  Thomp.  Neg.  217,  §  :29 ; 
Oihon  V.  Fisky  8  N.  H.  404.  The  animals  might  have  been  wrong- 
fully in  the  highway,  but  that  would  not  excuse  the  defendant  in 
driving  them  away.  He  knew  the  calves  belonged  to  the  plaintiff 
and  that  he  was  driving  them  away  from,  or  in  a  direction  opposite 
to  the  plaintifTs  premises.  This  was  tortious  and  rendered  the 
defendant  liable  in  this  action  for  a  conversion  of  the  calves,  if  they 
wandered  away  and  were  lost,  whether  he  intended  that  result  or  noU 
I'here  is  some  difference  of  opinion  among  the  members  of  this 
court  as  to  the  correctness  of  the  following  charge,  which  was 
excepted  to  by  the  plaintiff.  The  court  said:  "The  question  of 
the  liability  of  the  defendant  here  depends  altogether  upon  whether 
he  drove  that  property  off  after  he  had  turned  it  off  from  his  place. 
It  seems  that  he  took  up  the  property  the  day  before  it  is  claimed 
he  drove  them  off,  somewhere  about  three  or  four  o'clock.  He 
claims  that  he  did  that  to  prevent  them  committing  further  depre- 
dation upon  his  crops,  and  [1  am  inclined  to  hold  as  a  matter  of 
law.  and  so  charge  you.  that  if  he  did  so  for  the  purpose  of  keeping 
the  calves  from  committing  depredation  during  the  night,  and  if 
he  had  reasonable  grounds  tor  supposing  that  it  was  necessary  to  do 
BO  in  order  to  protect  his  crops,  he  was  justified  in  doing  iL]     If 
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there  whs  no  necessity  of  it  in  order  to  protect  his  crops  he  would 
not  be  justified  in  doing  it,  [and  if  there  was  sach  a  necessity  I 
think  he  had  the  right  to  do  it,  and  he  had  a  right  to  keep  them 
and  in  the  morning  turn  them  into  the  highway,  and  if  they  were 
rightly  taken  ])08session  of  and  he  in  the  morning  simply  turned 
them  mto  the  highway  without  driving  them  off  he  is  not  liable  in 
this  action]."  These  parts  of  the  charge  included  in  brackets  were 
duly  excepted  to. 

There  was  testimony  given  which  tended  to  prove  that  the 
defendant  found  the  calves  doing  damage  on  his  lands,  destroying 
hii  corn  and  cabbage,  and  tliat  he  took  them  up  in  the  afternoon, 
Bhat  them  in  his  yard  and  kept  them  until  the  next  morning,  when 
he  opened  the  gate  and  turne<l  them  into  the  highway.  The  calves 
came  upon  his  lands  from  the  highway  and  there  was  no  fence 
around  the  corn  and  cabbage.  The  defendant  testifies  that  lie  shut 
the  cakes  up  in  his  yard  to  prevent  them  from  eating  his  cabbage. 
He  says :  *'  I  shut  them  out  so  that  they  would  not  eat  up  my  cab- 
bage any  more.  I  turned  them  out  because  I  did  not  want  to  bother 
to  hold  them  any  longer.  1  did  nothing  to  the  calves  any  more  after 
I  turned  them  ouL  I  see  tliey  went  into  Packenham*s  field. 
Then  they  went  acn  ss  and  took  the  other  road  south." 

This  is  the  testimony  to  which  the  charge  refers,  and  the  question 
is:  Was  the  court  correct  in  holding,  as  a  mitter  of  law,  that  the 
defendant  was  justifi(*d,  upon  finding  i he  calves  doing  damage  on 
his  premises,  in  confining  them  for  the  night  in  the  yard  to  prevent 
them  from  destroying  his  crops,  and  then  in  the  morning  turning 
them  into  the  highway  whence  they  had  come  u|^n  his  land  ?  It 
seems  to  me  he  had  the  right  to  exercise  that  control  over  the  calves 
temporarily  to  protect  itis  property.  A  person  finding  cattle  wrong- 
foliy  uiM>n  his  land  may  turn  them  into  the  highway,  and  if  they 
stray  away  he  is  not  responsible.  C'^ry  v.  Liffle^  0  N.  H.21'3 ;  Oilnon 
▼.  Fiiik^  mtpra.  He  has  the  right  to  drive  them  off  by  any  of  the 
ordinary  means  to  wliich  a  prudent  man  would  naturally  resort,  and 
may  use  a  dog  for  that  pur|K)se,  unless  there  is  something  in  the  size 
or  liabits  of  the  dog.  or  in  the  mode  of  setting  him  on.  on  pursu- 
ing, which  would  negative  the  idea  of  ordinary  care  and  prudence. 
HWv.  La  Rue.  9  .Mich  15s ;  Clfirk  v.  AfUtUM,  18Vt.  425  ;  Datfis 
T.  (imnht'U,  23  Vt.  2'i*\ ;  Toifen  v.  Cole,  33  Mo.  138.  But  when 
€attleeflcaiie  through  a  defect  in  defendant's  fence,  or  in  consequence 
of  defendant's  taking  down  a  sufficient  division  fence  which  the 
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plaintifF  is  bound  to  maintain,  the  defendant  then  cannot  drive 
them  into  the  highway,  but  must  return  them  to  the  close  whence 
they  escaped,  or  he  will  be  deemed  a  trespasser.  Garruthers  v.  ffottu^ 
8  Ad.  ft  El.  113;  Roby  v.  Reed,  39  N  H.  461;  2  Waterman  Trespass, 
§  889.     Did  the  defendant  become  a  trespasser  because  he  shut  the 
calves  up  in  his  yard  for  the  night  in  order  to  protect  his  crops  ? 
For  myself,  I  am  unable  to  perceive  any  legal  principle  by  which  he 
should  be  so  considered.     He  only  exercised  such  control  over  the 
property  for  the  time  being  as  was  necessary  to  protect  himself. 
What  should  he  have  done  under  the  circumstances  ?    Did  the  law 
impose  upon  him  the  duty  of  driving  the  calves  into  the  highwav 
and  taking  his  chances  of  their  returning  to  his  premises  ?   Was  he 
bound  to  sit  up  and  watch  them  and  see  that  they  did  not  return  ? 
We  can  readily  conceive  of  a  case  where  cattle  would  do  more  dam- 
age in  a  night  to  one's  crops,  garden,  or  shrubbery,  than  they  were 
worth,  and  where  the  owner  was  iiTCsponsible.     In  view  of  these 
very  obvious  considerations,  it  seems  to  me  when  the  defendant  shut 
up  the  calves  for  the  night  in  his  yard  in  order  to  prevent  their 
doing  damage  to  his  crops,  and  turned  them  into  the  highway  in 
the  morning  whence  they  had  come  upon  his  land,  he  only  exercised 
a  license  or  control  over  them  which  the  law  allowed.     It  may  be 
conceded  that  he  had  the  right  to  distrain  the  calves  which  were 
doing  damage  on  his  premises,  and  for  that  purpose  might  confine 
them  as  he  did.    But  was  he  bound  to  pursue  that  remedy  to  justify 
his  acts  ?    He  might  not  wish  to  distrain  the  calves.     Indeed,  it  is 
certain  from  his  own  statements  that  he  had  no  idea  of  doing  so.  He 
said  he  turned  them  out  because  he  did  not  wish  to  '*  bother  "  with 
them  or  hold  them  longer.    We  suppose  it  was  optional  with  him 
to  distrain  the  calves  or  not    Stevens  v.  Ouriie,  18  Pick.  227.     If 
he  elected  to  distrain  he  was  then  doubtless  bound  to  follow  strictly 
the  course  pointed  out  by  the  statute,  or  he  might  become  liable  as 
a  trespasser.    If  the  distrainor  fails  to  take  the  steps  prescribed  by 
the  statute  he  forfeits  his  right  to  detain  the  property  for  his  dam- 
ages.  The  owner  may  take  it,  or  if  the  distrainor  refuses  to  deliver 
it  on  demand,  he  may  sue  in  trover  for  it.     Nelson  v.  Merrtam,  4 
Pick.  249  ;  Hak  v.  Clark,  19  Wend.  498.    A  mere  nonfeasance  wiU 
not  make  a  party  a  trespasser  ab  %nUio.     Efale  v.  Clark,     A  party 
may  abandon  his  distress  and  pursue  his  common-law  remedy. 
Colden  y.  Bldred,  15  Johns.  220.     Where  a  distress  is  made,  the 
statute  gives  the  distrainor  the  right  to  the  possession  of  the  animal 
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for  twenty-four  huars,  within  which  time  he  must  give  the  owner 
notice^  etc^  and  the  owner  has  no  right  within  that  time  to  take 
the  animal  from  his  inclosure.  Peliii  v.  May,  34  Wis.  666  ;  Atta- 
baek  v.  Vif,  51  X.  Y.  661. 

But  this  discussion  of  the  law  of  distress  does  not  greatly  aid  in 
determining  the  question  of  the  correctness  of  the  charge.     It  may 
have  this  relevancy,  if  the  distrainor  may  relinquish  the  proceedings 
by  distress  before  he  has  recovered  satisfaction  for  his  damages^  and 
bring  an  action  of  trespass,  as  the  authorities  hold,  it  would  seem 
to  follow  that  the  first  taking  was  not  tortious.     But  the  defendant 
did  not  claim  that  he  shut  up  the  calves  for  the  night  because  he 
was  intending  to  distrain  them,  and  afterwards  abandoned  his  pur- 
pose and  turned  them  out,  nor  did  the  court  put  his  justification 
upon  any  such  ground.     The  view  of  the  court  was  that  he  had  the 
right  to  shut  up  the  calves  for  the  night,  if  necessary,  for  the  pro- 
tection of  his  crops;  that  such  an  interference  with  the  owner's 
possession  would  be  lawful.     He  had  the  unquestioned  nglit  when 
he  found  the  calves  trespassing  upon  his  premises  to  drive  them 
directly  into  the  highway,  and  if  they  wandered  away  and  were  lost 
it  would  not  be  his  fault.     He  did  not  see  fit  to  do  that,  but  secured 
them  for  the  night  for  a  proper  purpose,  and  turned  them  into  the 
highway  in  the  morning.      Of  course,  he  might  have  kept  the 
calves  in  his  yard,  caring  for  them  properly,  notified  the  plaintiff 
where  they  were,  and  given  the  latter  an  opportunity  to  take  them 
away.     There  would  surely  be  nothing  in  all  that  inconsistent  with 
the  plaintiff's  rights  as  owner.     It  would  be  a  kind,  neighborly  act. 
Bat  was  the  defendant  bound  to  take  that  course  ?  did  he  owe 
that  duty  to  the  plaintiff  under  the  circumstance?    It  seems  to 
me  he  did  not     The  golden  rule,  ''  Whatever  ye  would  that  men 
should  do  to  you,  do  ye  even  so  to  them,"  might  require  this,  but 
legal  duties  and  obligations  fall  short  of  this  high  ethical  standard. 
So  it  seems  to  me  there  was  nothing  illegal  in  the  defendant's  shut- 
ting up  Hie  calves  to  prevent  them  destroying  his  crops,  or  in  his 
subsequent  conduct  in  turning  them  into  the  highway.    But  as 
there  was  evidence  that  a  few  hours  later  he  came  upon  the  calves 
m  the  highway  and  drove  them  still  further  from  the  plaintiff's 
premises,  upon  a  cross  road,  the  charge  first  noticed  was  erroneous. 
Bt  the  Court.     The  judgment  of  the  Circuit  Court  is  reversed, 
and  a  new  trial  ordered. 

Ordered  accordingly. 
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Wright  v.  City  op  Fort  Howard. 

(60  Wis.  119 ) 

Boidenee  —  <me*$  own  phytieal  suffering. 

In  an  action  for  personal  injuries,  the  plaintiff  maj  testify  to  his  pain  and  in- 
ternal condition,  perceptible  to  his  senses. 

k  GTION  for  a  fall  on  a  defective  sidewalk,  resulting  in  a  mis- 
J\,     carriage.    The  plain tifF  had  judgment  below. 

Charles  E,  VrotfMn,  for  appellant. 

Hndd  <i  Wigman^  for  respondent. 

Gassodat,  J.  I  Omitting  other  points.]  The  same  witness  was 
also  asked  this  question:  ''  What  injury  are  you  suffering  from  now 
in  consequence  of  that  fall?"  This  was  objected  to  as  immaterial 
and  incompetent,  and  for  the  further  reason  that  the  witness  had 
not  shown  that  she  had  medical  knowledge,  or  was  capable  of  tes- 
tifying as  an  expert.  The  question  was  certamly  material  and 
competent  for  the  reasons  given.  Was  it  objectionable  for  want  of 
medical  knowledge  or  capacity  of  the  witness  to  testify  as  an  expert? 
The  mere  opinion,  without  knowledge,  of  a  non-expert  is  inadmis- 
sible. Yanke  y.  StaUy  51  Wis.  469.  But  here  the  inquiry  was  as 
to  what  injury  the  witness  herself  was  then  suffering  from  in  con- 
sequence of  the  fall?  It  did  not  necessarily  call  for  the  exercise  of 
any  scientific  knowledge  or  skill.  It  called  for  facts  relating  to  the 
then  present  condition  of  the  witness,  her  suffering  and  the  soarce 
of  it.  The  nature  of  the  injury  was  such  that  the  cause  of  her  suf- 
fering was  more  or  less  latent  and  concealed  from  common  observa- 
tion, and  yet  necessarily  perceptible  to  the  senses  of  th%  witness. 
It  in  effect  asked  her  what  pain  or  disability  she  was  then  enduring 
in  consequence  of  the  fall.  It  is  very  much  like  the  question  put 
to  the  plaintiff  witness  who  sued  for  personal  injury  m  Oreed  v. 
ffarlman,  8  Bosw.  lid,  which  was  this:  ''State  to  the  jury  the  ef- 
fect of  that  injury  upon  you,  and  how  your  situation  is."  And  it 
was  held  admissible  on  the  ground  that  there  was  no  opinion  of  an 
expert  elicited  or  requested.     It  simply  called  for  ''  facts  of  which,** 
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the  court  said,  **  she,  in  some  respects,  could  alone  be  fully  apprised, 
ud  in  all  was  best  apprised."  That  case  was  affirmed  in  the  Court  of 
Appeals;  but  seemingly,  counsel  abandoned  that  objection,  for  it  re- 
ceiyed  no  attention  in  that  court.  29  N.  Y.  591.  To  the  same 
effect  is  Soulh  &  X,  A.  R.  Co.  v.  Mcljendoriy  63  Ala.  266;  Lawson 
Exp.  Ev.  470,  et  seq.  Mrs.  Wright  was  certainly  much  better 
qnalified  to  state  her  own  internal  condition,  her  own  pain  and 
soffering,  and  perhaps  the  source  and  cause  of  it,  than  anyone  else, 
and  especially  better  than  any  non -expert.  But  courts  have  gone 
farther,  and  held  that  unskilled  witnesses  are  not  precluded  from 
testifying  to  such  facts  as  come  within  their  own  observation,  relat- 
ing to  ordinary  injuries  or  sickness  of  those  with  whom  they  have 
consorted.  Sydlemany.  Beckwilh,  43  Conn.  9;  Parker  v.  B.  dt  H, 
Steeanboai  Co,y  109  Mass.  449;  Comm.  y.Slurtivant,  117  Mass.  122; 
s.  c,  19  Am.  Rep.  401;  Thompson  v.  Sievens,  71  Penn.  St.  161; 
EUioti  V.  Van  Buren,  33  Mich.  49;  8.  c,  20  Am.  Kep.  668;  Wilkin- 
Min  r,  Moseletj,  30  Ala.  662;  Rogers  y.  Craiti,  30  'i'ex.  284;  1  Greenl- 
Ey.,  §  440,  and  notes.  The  rule  seems  to  be  based  on  the  ground  of 
necessity,  and  confined  to  cases  where  the  subject  of  inquiry  is  so 
indefinite  and  general  ais  not  to  be  susceptible  of  direct  proof,  or 
where  the  facts  are  so  numerous  or  changeable  as  to  be  incapable  of 
being  held  in  the  memory  or  detailed  to  the  jury.  Ibid.  We  must 
therefore  conclude  that  where  a  plaintiff  sues  for  personal  injury  and 
is  a  witness  in  his  own  behalf,  and  his  pain,  suffering,  or  internal 
condition  is  pertinent  to  the  issue  and  perceptible  to  his  senses,  a 
question  put  to  such  party  eliciting  a  description  of  such  pain,  sufTer- 
ing,  or  condition,  and  not  necessarily  requiring  scientific  skill  or 
knowledge,  is  a  question  calling  for  facts,  and  not  mere  opinion. 
Bt  the  Ooubt.    The  judgment  of  the  Oircuit  Court  is  affirmed. 

Judgmmt  affirmed. 
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AtKIHBOK  ▼•  GOODUCH    TbAKSPOBTATIOK  OOMPAITT. 

(fflWli.UL) 
Municipal  corporaUon  —  ordinanee — jlr$  —  neffH^mee, 

A  municipal  ordinance,  forbidding  llie  mnning  of  any  steamboat,  withoat  a 
spark-arrester  to  prevent  the  escape  of  sparks  "  as  effectnally  as  the  same 
can  be  prevented  by  any  means  Imown  or  in  nae,*'  is  unreasonable.* 

In  an  action  for  negligent  communication  of  fire,  the  concurrent  negligence  of 
another  is  no  defense. 

AOTION  for  negligent  fire  commnnicated  by  a  steamboat.     The 
opinion  states  the  points.    The  plaintiff  had  judgment  below. 

BOiSf  Orem»  A  Merrittf  for  appellant. 

Vraman  d  Sale^  and  Cafnerofij  Lo9ey  dt  Bume,  for  respondent 

Taylor,  J.     (Omitting  other  points.]    The  objections  to  the 
evidence  relate  to  the  ordinance  of  the  city  of  Oreen  Bay,  which 
was  ofFered  by  the  plaintifF  as  evidence.     There  are  several  objec- 
tions raised  by  the  learned  counsel  for  the  appellant  to  the  validity 
of  this  ordinance.    First,  it  is  said  to  be  regulation  of  commerce, 
and  therefore  void.    Second,  that  it  was  a  violation  of  the  regula- 
tions of  the  inspectors  of  boats  and  vessels,  and  its  use  would  en- 
danger the  boat,  its  cargo  and  passengers;  and  third,  that  it  was 
an  unreasonable  ordinance.     We  do  no  feel  called  upon  to  deter- 
mine whether  the  first  and  second  objections  to  the  ordinance  were 
well  taken,  as  we  have  come  to  the  conclusion  that  the  ordinance 
should  either  have  been  rejected  as  an  unreasonable  ordinance,  or 
its  reasonableness  should  have  been  submitted  to  the  jury.     We 
are  inclined  to  hold  the  ordinance  unreasonable  as  a  question  of 
law,  because  it  requires  the  boat-owner  to  use  a  spark-catcher, 
screen,   or  other  device  '^substantially  attached  in  or  upon   the 
smoke-stack  or  chimney,     *    *    *    so  as  to  prevent  the  escape  of 
sparks  or  burning  cinders  therefrom  as  effectually  as  the  same  can 
be  prevented  by  any  means  known  or  in  use  for  that  purpose. 
Under  this  ordinance  every  steamboat-owner,  no  matter  how 

*  See  noU,  35  Am.  Rep.  702. 
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fal  he  had  been  to  use  the  means  of  preventing  the  sparks  from 
escaping  from  the  smoke-stack  of  his  boat  while  navigating  the 
harbor,  woald  still  be  liable  for  a  violation  of  the  ordinance  if  a 
jury  could  be  satisfied  that  his  device  was  not  the  best  known  or  in 
use;  and  if  the  ordinance  is  to  be  strictly  enforced  he  would  be 
equally  liable  although  the  device  used  was  as  efFective  for  the  pur- 
pose as  any  other,  if  it  were  not  substantially  attached  in  or  to  the 
smoke-stack.  Amidst  the  hundreds  of  devices  known  or  used  it 
would  be  very  difficult  indeed  for  the  steamboat-owner  to  satisfy 
the  requirements  of  the  ordinance,  and  more  difficult  to  satisfy  a 
jnry  that  he  had  in  fact  adopted  the  best  known  one  in  use.  A 
lav  which  inflicts  a  penalty  or  punishment  ought  to  be  so  plainly 
drawn  as  to  clearly  point  out  the  act  to  be  punished.  This  ordi- 
nance fails  to  do  that,  and  is  therefore,  we  think,  unreasonable. 
CkmuY.  Milioaukee^  30  Wis.  316;  Hayes  v.  Appl€iofi,24  Wis.  542; 
Burling  v.  West,  29  Wis.  307;  a.  c,  9  Am.  Rep.  576.  If  the  evi- 
dence tended  to  show  that  a  spark-catcher  or  other  device  fixed  in 
or  npon  the  smoke-stack  of  the  boat  endangered  its  cargo  or  pas- 
sengers, then  it  would  be  a  question  for  the  jury  whether  such  an 
ordinance  was  a  reasonable  one. 

We  think  the  court  erred  in  permitting  the  ordinance  to  be  read 
to  the  jury,  and  in  instructing  the  jury  that  it  was  negligence  per 
se  on  the  part  of  the  defendant  to  run  its  boat  into  the  harbor  of 
Green  Bay  without  first  having  provided  it  with  a  spark-catcher  as 
required  by  the  ordinance. 

Another  point  was  pressed  with  a  great  deal  of  earnestness  upon 
the  court  by  the  learned  counsel  for  the  appellant,  as  conclusive 
against  the  right  of  the  plaintiffs  to  recover.  The  jury  found  that 
the  owner  of  the  planing-mill  was  negligent  in  permitting  shavings 
and  sawdust  to  remain  and  accumulate  between  the  mill  and  the 
dock,  under  the  circumstances  developed  by  the  evidence,  and  it 
also  api^ears  quite  conclusive  that  the  fire  which  was  kindled  by  the 
8])sirk8  emitted  from  the  smoke-stack  of  the  defendant's  boat  (if 
any  such  fire  was  kindled)  was  kindled  in  these  shavings  and  saw- 
dust and  spread  to  the  mill  and  fired  that.  It  is  claimed  by  the 
learned  counsel  ihat  this  negligence  of  the  mill-owner  w:is  such  an 
inter\'ening  cause  between  the  negligence  of  the  defendant  and  the 
final  destniction  of  the  2)laintifl's  house  that  its  destruction  must 
1)0,  in  the  law,  attributed  to  such  intervening  cause,  viz.,  the  neg- 
li^nce  of  the  mill-owner.  The  learned  counsel  for  the  apjiellant 
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cites  Wharton  on  Negligence  as  sustaining  his  proposition.  Al- 
though this  learned  author  has  gone  as  far,  if  not  farther,  than 
any  other  in  sustaining  the  views  of  the  learned  counsel,  we  think 
he  does  Tiot  sustain  him  upon  the  facts  of  the  case  at  bar.  In 
Wharton  on  Negligence,  section  144,  the  author  lays  down  this 
proposition:  ^'  The  fact  that  another  person  contributed,  either  be- 
fore the  defendant's  interposition  or  concurrently  with  such  inter- 
position, in  producing  the  damage,  is  no  defense/'  He  gives  the 
following  as  an  illustration  of  the  rule:  *'A.  negligently  leaves 
certain  articles  in  a  particular  place.  B.  negligently  meddles  with 
them.  Supposing  B's  negligence  to  be  made  out,  and  he  a  re- 
sponsible person,  under  the  limitations  above  expressed  he  cannot 
set  up  A.'s  prior  negligence  as  a  defense.''  This  rule  applied  to 
the  case  at  bar,  shows  that  the  steamboat  company  is  liable  for  the 
results  of  the  fire  kindled  in  the  shavings  negligently  suffered  to 
remain  on  the  dock  by  the  owner  of  the  planing-mill,  when  it  is 
once  clearly  established  that  they  were  fired  by  the  n^ligence  of 
the  defendant.  When  the  defendant  sets  them  on  fire  by  reason 
of  its  negligence,  B.  negligently  meddles  with  them,  within  the 
rule  stated  by  the  learned  author. 

Whether  we  consider  the  negligence  of  the  owner  of  the  planing- 
mill  as  an  interposition  before,  or  concurrently  with  the  negligence 
of  the  defendant  in  producing  the  damage,  it  is  no  defense  to  the 
plaintiffs'  action.  This  we  think  is  fully  established  by  nearly  all 
the  authorities,  and  as  we  understand  the  rule  as  stated  by  Whar- 
ton  IS  not  denied  by  him.  In  one  sense  the  negligoiux'  of 
the  owner  of  the  planing-mill  was  concurrent  with  the  negli- 
gence of  the  defendant.  The  negligence  of  the  owner  of  the  miU 
was  a  continuing  negligence;  it  was  present  and  acting  at  the  time 
of  the  negligence  of  the  defendant;  it  aided  in  kindling  the  fire 
and  spreading  it  to  the  mill,  and  from  that  to  the  surrounding 
buildings.  The  authorities  cited  by  the  learned  counsel  for  the 
respondents  fully  establish  the  fallacy  of  this  objection  made  by  the 
appellant.  Cooley  Torts,  79;  Ricker  v.  Freeman^  50  N.  H.  420;  s. 
c,  9  Am.  Rep.  267;  Lake  v.  Mittiken,  62  Me.  240;  8.  c,  16  Am. 
Rep.  456;  Bartlett  v.  B.  0,  L,  Co.y  117  Mass.  636;  s.  c,  19  Am. 
Rep.  421;  Johiison  v.  C,  M,  &  St  P.  Ry.  Co,,  31  Minn.  67;  Small 
V.  C\  R.  I.  &  P.  R.  Co.,  55  Iowa,  682;  Burroughs  v.  M.  G.  A  C. 
Co.,  L.  R.,  5  Exch.  67;  Oil  City  Gas  Co.  v.  Robinson,  99  Penn. 
St.  1;  Rylatids  v.  Fletcher,  L.  R.,  3  Eng.  &  Ir.  App.  837;  Child  v. 
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Hearn,  L.  R.,  9  Exch.  183;  4  Eng.  R  487;  Ittidge  v.  Goodwin,  5 
Car.  &  P.  190;  Davis  v.  Oarreti,  6  Bing.  716;  Oreenland  ▼.  Chap- 
hn,  5  Exch.  247;  Lynch  y.  Nurdin,  1  Q.  B.  29;  Ghi^fga  t.  Fleekm- 
s^n,14  Minn.  81;  Pcuiene  y.  Adams^^^  Cal.  87;  La^ne  v.  Atlantic 
Works,  107  Mass.  104;  Povwll  y.  Dwemg,  3  OubIl  800;  Wdck  t. 
ifliuier,  75  m.  93;  Del  L.  £  W.  R.  Co.  v.  Salniony  39  N.  J.  L. 
309;  8.  c,  23  Am.  Rep.  214;  The  Oeorge  and  Richard^  L.  R.,  3 
Adm.  &  Ecc.  474;  CoUins  y.  Middle  Level  Commrs,  L.  R.,  4  C.  P. 
279;  Romney  Marsh  y.  rrtnity  House,  L.  R,  5  Exch.  204;  Binford 
y.  Johnston,  82  Ind«  426;  s.  c,  42  Am.  Rep.  508;  Sneesby  y.  L.  & 
7.  Ry.  Co.,  L.  R.,  9  Q.  B.  266;  8  Eng.  R  337;  Orandall  y.  Good^ 
rich  Transp.  Co.,  16  Fed.  Rep.  82;  Stetler  y.  C.  &  N.  W.  Ry.  Co., 
46  Wis.  497;  8.  c,  49  Wis,  609,  622. 

Ot)  account  of  the  errors  aboye  indicated  the  judgment  of  the 
Circuit  Court  must  be  reyersed. 

i>Y  THB  OouRT.     The  judgment  of  the  Circuit  Court  is  reyersed 
and  the  oauBe  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Will  op  Ladd. 

(QO  Wis.  187.  ) 

WiU^eanediation. 


A  will  WB8  wholly  written  on  the  first  page  of  a  doable  sheet.  On  the  fonurtk 
ptge  the  testator  wrote  in  pencil,  **  I  revoke  this  will/'  and  signed  and  dated 
it  This  was  not  attested.  Held,  not  a  revocation,  within  a  statute  prescrib- 
ing banting,  tearing,  cancelling,  obliterating,  or  making  a  new  will  or  oodi- 
dl,  or  some  other  writing  signed,  attested  and  sabscribed  like  a  will,  as  the 
only  modes  of  revocation.* 

THE  opinion   states  the  case.     The  will  was  held  to  be  reyoked 
below. 

Wm.  E.  Carter  and  A.  R.  Bushnelh  for  appellant 
J.  T.  Mills  and  John  0.  Clark,  for  respondent. 


*See  BKkhaek  v.  OoIUm  (61  Md.  478),  48  Am.  Rep.  128;  Sueeessim  ef  MA 

(85  La.  Ann.  894),  48  Am.  Rep.  242. 


356  WISCONSIN, 


Will  of  Ladd. 


CA880DA.Y,  J.  The  frauds  incident  to  allowing  written  wills  to 
be  set  aside  by  parol  testimony  finally  culminated  more  than  two 
hundred  years  ago  in  the  trial  of  the  feigned  issue  in  Cole  v.  Mor- 
dauni,  where  it  appeared  at  the  bar  of  the  King's  Bench  that  most 
of  the  nine  witnesses  against  the  will  were  guilty  of  deliberate  peijuiy, 
and  that  the  widow  who  sought  to  set  aside  the  will  was  guilty  of 
subornation  of  perjury.  On  a  petition  for  a  review  of  the  case. 
Lord  Chancellor  Nottingham  remarked  that  '^  he  hoped  to  see 
one  day  a  law  that  no  written  will  should  ever  be  revoked  but  by 
writing."  See  notes  to  Matheto^  v.  WanieVy  4  Ves.  Jr.  196;  Prince 
V.  Hazeliwiy  20  Johns.  513.  This  remark  and  tliat  trial  led  to  the 
enactment  of  the  statute  of  29  Chas.  11,  ''for  the  prevention  of 
frauds  and  perjuries/'  in  the  following  year.  3  Stat  at  Large,  p. 
385.  chap.  3.  In  fact,  the  eminent  father  of  equity  himself  intro- 
duced the  bill,  as  he  afterward  stated  in  Ash  v.  Abdy,  3  Swanst, 
664;  4  Lives  Ld.  Oh.  271. 

Section  6  of  that,  chapter  prescribed  the  manner  in  which  a 
"  devise  in  writing  of  lauds,  tenements,  or  hereditaments,"  or  *'any 
clause  thereof,"  might  be  revoked,  and  prohibited  revocation  in  any 
other  manner.  Our  statute  relates  to  personal  property  as  well  as 
real  estate,  and  has  some  woi*ds  transposed,  and  is  slightly  different 
in  some  other  rei^pects;  but  otherwise  section  2290,  R.  S.,  is  sub- 
stantially the  same  as  that  section  6.  The  statute  is  imperative  upon 
the  court,  and  is  to  tlie  effect  that  'Mio  will,  nor  any  part  thereof, 
shall  be  revoked  unless  by  (1)  burning,  (2)  tearing,  (:^)  cancelling, 
or  (4)  obliterating  the  same,  with  the  intention  of  revoking  it,  by 
the  testator,  *  *  *  or  by  some  other  (5)  will  or  (6)  codicil  in 
writing,  executed  as  prescribed  in  this  chapter,  or  (7)  by  some  other 
writing,  signed,  attested,  and  subscribed  in  the  manner  provided 
in  this  chapter  for  the  execution  of  a  will."    §  2290,  R.  S. 

Here  are  seven  ways  prescribed,  for  revoking  a  will,  and  all  other 
ways,  except  such  as  are  implied  by  law,  are  expressly  prohibited. 
Each  of  the  first  four  is  by  doing  a  specified  act  to  the  will  itself, 
with  the  intention  of  revoking  it.  Each  of  the  last  three  must  not 
only  be  in  wnting  and  signed,  but  also  attested  and  subscribed  in 
the  presence  of  the  testator  by  two  or  more  competent  witnesses, 
g  2^H2,  11  S.  Tt  stands  confessed  that  the  writing  in  pencil  was 
never  attested  or  subscri1>ed  by  any  witness,  much  less  by  two 
witnesses  in  the  presence  of  the  testatrix.  This  failure  to  execute 
in  the  manner  prescribed  by  the  statute  manifestly  prevented  the 
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words  written  in  pencil  from  going  into  efiFect  as  a  written  revoca- 
tion. 

It  should  be  observed  that  the  written  and  printed  matter  consti- 
tuting the  will  was  wholly  on  the  first  page  of  the  double  sheet 
The  second  and  third  pages  were  entirely  blank.  The  pencil  writ- 
ing was  npon  the  fourth  page^  the  outside  of  the  wrapper  leaf. 
Nevertheless,  it  is  urged,  in  efFect,  that  it  was  upon  the  same  sheet 
of  paper  upon  which  the  will  was  written,  though  remote  from  the 
writing,  and  hence  that  it  should  be  held  to  have  been  done  to  the 
will  itself,  and  that  since  the  act  so  done  consisted  in  writing  words 
disclosing  an  intent  to  revoke,  it  must  be  held  to  be  a  '^  cancella- 
tion *'  of  the  will,  **  with  the  intention  of  revoking  it,"  within  the 
meaning  of  those  words  as  used  in  the  statute.  This  however  As- 
sumes that  the  second  half-sheet  of  the  paper,  upon  which  no  part 
of  the  will  appears,  constitutes  a  part  of  the  will.  It  this  is  so, 
than  a  sheet  of  paper  may  be  never  so  large,  and  yet  if  a  will  be 
written  upon  one  comer,  and  words  indicating  an  intention  to  re- 
voke be  written  upon  another  comer,  however  distant  from  every 
part  of  the  first  writing,  yet  it  would  have  the  effect  to  cancel  the 
will.  Would  this  be  a  fair  contmction  of  the  statute  ?  Would  such 
a  construction  prevent  ''  frauds  and  perjuries,"  according  to  the 
original  intention  of  those  who  enacted  the  statute  ?  Or  would  it 
be  more  in  harmony  with  that  intention  to  hold  that  the  written 
and  printed  matter  together,  found  on  the  first  page  of  the  double 
sheet  of  paper  in  question,  constitutes  the  will  of  Mrs.  Land  ?  Of 
course  there  could  be  no  written  or  printed  matter  except  upon 
«)me  substance,  and  hence  so  much  of  the  first  half-sheet  of  paper 
as  was  essential  to  the  existence  and  preservation  of  such  written 
and  printed  matter,  may  in  a  sense  be  regarded  as  a  part  of  the 
will.  But  no  part  of  the  double  sheet  of  paper,  much  less  any 
portion  of  the  first  half-sheet  upon  which  the  will  was  written  and 
printed,  was  in  the  least  burned  or  torn.  Nothing  was  done  to  any 
portion  of  the  written  or  printed  matter  constituting  the  will.  No 
part  of  it  was  obliterated.  No  part  of  it  was  erased  or  cancelled. 
No  interlineation  was  made.  All  that  constituted  the  will  remained 
btact  Every  part  of  it  remamed  as  perfect  as  when  it  was  first 
written.  The  same  would  have  been  trae  if  the  second  half-sheet 
had  been  entirely  severed  from  the  first.  The  only  question  is, 
whether  it  was  canceled,  within  the  intent  of  the  statute,  by  the 
mere  force  of  the  meaning  of  the  word  **  revoke  "  contained  in  the 
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pencil  writing.  As  observed  the  statute  requires,  not  only  the  act 
of  cancelling  the  will  itself,  but  that  it  must  be  done  with  the  in* 
tention  of  revoking  it.  Burtenshaw  v.  Oilbert^  1  Cowp.  49  ;  Doe  v. 
Harris^  6  Ad.  &  El.  209 ;  Francis  v.  Orover,  6  Hare,  39  ;  Price  v. 
Powell,  3  Hurl.  &  N.  341  ;  Giles  v.  Warren,  3  Eng.  (Moak),  478  ; 
WhUe  V.  Casten,  1  Jones  Law,  197;  Means  y.  Moore^  Harper  (S.  C), 
314  ;  Cheese  v.  Lovefoy,  L.  R,  2  Prob.  Div.  251 ;  21  Eng.  (Moak), 
633 ;  Sainton  v.  Baihy,  L.  R.,  4  App.  Gas.  70 ;  33  Eng.  (Moak), 
48;  Evan's  Appeal,  58  Penn.  St  288. 

In  Wliite  V.  Casien,  supra,  the  paper  upon  which  the  will  was 
written  was  burned  through  in  the  three  places,  one  of  them  being 
in  the  midst  of  the  writing,  and  a  large  part  was  scorched,  but  the 
writing  was  not  interfered  with,  when  it  was  rescued  against  the 
testator's  wish,  and  preserved  against  his  knowledge,  and  it  was 
held  to  be  a  revocation.  The  mei*e  act  of  burning,  tearing,  can- 
celling, or  obliterating  the  will  itself,  without  the  intent,  is  not 
enough.  Burtenshaw  v.  Gilbert,  1  Cowp.  52  ;  Francis  v.  Grover, 
5  Hare,  30 ;  Locke  v.  James,  13  Law  J.  Ezch.  186  ;  Elms  v.  Elms, 
4  Jur.  (N.  S.)  765  ;  Bigge  v.  Bigge,  9  Jur.  192;  Clarke  v.  Scrtpps, 
16  Jur.  783  ;  Giles  v.  Warren,  3  Eng.  (Moak),  478.  So  the  mere 
intention  to  revoke  the  will,  unaccompanied  by  any  act  of  burning, 
tearing,  cancelling,  or  obliterting,  done  to  the  will  itself,  is  not 
enough.  Doer. Harris,  6  Ad.  &EL  209;  Hise  v.  Finc/ier,  10  Ired, 
Law,  139 ;  Mimdy  v.  Mundy,  15  N.  J.  Eq.  290 ;  Gains  v.  Gains, 
2  A.  K.  Marsh.  190  ;  Runkle  v.  Gates,  11  Ind.  95  ;  Perjue  v.  /V- 
jue,  4  Iowa,  520  ;  Heirs  of  BlaneJuird  v.  Heirs  of  Blanchard,  32 
Vt.  62  ;  Clingan  v.  MitcMtree,  31  Penn.  St.  25. 

Some  courts  have  held  that  where  the  testator  is  deceived  into  the 
belief  that  he  had  done  an  act  sufficient  to  revoke  the  will,  it  shall 
have  that  eflfect.  Pryorv.  Coqrjin,  17  Ga.  444 ;  Smiley  v.  GambiU, 
2  Head,  164.  The  case  in  Head  was  put  on  the  ground  that  there 
was  no  such  statute  in  Tennessee,  and  the  case  in  Georgia  fails  to 
refer  to  any  statute  or  decision.  On  the  other  hand,  several  of  the 
above  cases  hold  that  where  the  legatee  has  falsely  deceived  the 
testator  into  the  belief  that  he  has  in  fact  revoked  his  will,  he  shall 
be  held  in  equity  to  hold  the  property  as  trustee  for  the  heir ;  but 
that  there  can  be  no  revocation  except  in  one  of  the  modes  prescribed 
by  statute.  But  see  In  re  Wilson's  Will,  8  Wi8^171 ;  Allen  v.  Jfo- 
Phernon,  5  Beav.  409  ;  1  Phil.  Oh.  133 ;  1  H.  L.  Gas.  191 ; 
V.  Ch0W,  2  How.  619,  645  ;  Malin  v.  Malm,  1  Wend.  625. 
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The  question  however  is  not  here  inyolved,  and  is  referred  to 
merely  because  counsel  seem  to  rely  in  part  upon  the  Tennessee 
and  Georgia  cases. 

Even  if  such  intention  to  revoke  be  expressed  in  writing  never  so 
strongly  and  signed  by  the  testator,  yet  if  the  writing  was  never  in 
fact  attested  and  subscribed  by  the  requisite  number  of  witnesses, 
in  the  presence  of  the  testator,  so  as  to  become  effectual  as  a  revoca- 
tion under  the  statute,  it  cannot  operate  as  a  revocation,  when 
unaccompanied  by  any  of  the  four  acts,  done  to  the  will  itself, 
specified  in  the  statute.  Kirke  v.  KirkOy  4  Buss.  Ch.  441,  451  ; 
Locke  V.  James^  la  Law  J.  Exch.  186;  11  Mees.  &  W.  901; 
Jackson  V.  HoUoway^  7  Johns.  394  ;  Hairston  v.  Hairaton,  30  Miss. 
303  ;  Lenns  v.  LewiSy  2  Watts  &  S.  455 ;  In  re  Penmman^s  Will, 
20  Minn.  ^446 ;  Laughfon  v.  Atkins,  1  Pick.  535 ;  CTieese  v.  Lovejoy, 
2  Prob.  Div.  251 ;  21  Eng.  (Moak)  633. 

In  Kirke  v.  Kirke,  sypra,  the  codicil  was  signed  by  the  testator, 
who,  among  other  things,  in  effect  therein  declared  :  '^  I  do  hereby 
revoke  that  part  of  my  said  will "  which  has  been  erased,  and  in 
lieu  thereof  substitute  what  has  been  interlined ;  but  it  was  held 
by  an  eminent  judge  in  such  matters  that  although  there  was  a 
clear  intent  to  alter  the  will  as  indicated,  yet  that  as  the  codicil 
had  not  been  duly  executed  and  attested  so  as  to  pass  real  estate, 
such  intention  was  ineffectual  and  the  original  will  was  held  to  be 
in  force  the  same  as  though  there  had  never  been  any  alteration. 

In  Locke  v.  Janies,  supra,  the  testator  erased  the  word  '^  six " 
wherever  it  occurred  in  his  will,  but  leaving  it  still  legible,  and 
inserted  over  it  the  word  '^  two,"  and  thereupon  added,  presumably 
upon  the  same  paper,  the  following  memorandum  or  codicil  to  his 
will,  signed  by  him  in  the  presence  of  one  witness  only :  '^  The 
alterations  in  the  first  and  second  sheet,  all  relating  to  the  said 
annuities  left  to  my  daughter  E.  J.  and  her  children,  were  made  by 
me  the  15th  of  August,  1830.  Witness  my  hand.  R.  N. ; ''  and 
Pauks,  B.,  speaking  for  the  court,  said  that  the  '*  rent  charge  of 
JC600  per  annum,  created  by  the  will,  duly  executed  and  attested 

m  *  m  ]^||g  i^ot  been  cancelled,  for  the  erasure  was  made  sine 
antfno  caneellandi/*  and  that  it  '^  has  not  been  affected  by  the  codicil, 
for  the  codicil  is  not  duly  attested  and  therefore  cannot  even  be 
looked  at,  so  far  a»the  real  estate  is  concerned." 

In  Jackson  v.  HoHoway,  supra,  the  testator,  after  having  erased 
certam  words  and  interlined  others  in  place  of  them,  and  *'  at  the 
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same  time,  indorsed  on  the  will  an  instrument "  to  the  effect  that 
he  had  made  the  alterations  named  and  thereby  renewed  the  will, 
which  instrument  was  duly  signed,  8eale<l  and  published  by  the 
testator  in  the  presence  of  two  persons,  who  also  signed  the  same  as 
witnesses  in  his  presence.  But  because  there  were  not  three  instead 
of  two  witnesses,  as  required  by  the  statute  of  New  York,  it  was 
held  that  the  erasures,  interlineations  and  the  written  indorsement 
so  executed  and  witnessed  had  no  effect  whatever  upon  the  original 
will. 

In  Lewis  v.  LewiSf  supra^  the  word  ^*  obsolete  "  was  written  by 
the  testator  upon  the  margin  of  his  will,  but  it  was  held  to  be  of  no 
significance 

In  Loughtan  v.  Atkiiis,  supra^  it  was  strongly  intimitated,  if  not 
held,  that  the  written  instrument  containing  words  of  reyocation 
.  must  itself  be  admitted  to  probate  to  have  that  effect. 

In  Cheese  v.  Lovejoy,  supra,  the  testator  had  drawn  his  pen 
through  the  lines  of  various  parts  of  his  will,  and  then  wrote  on 
the  back  of  it,  ''  All  these  are  revoked,''  and  threw  it  among  waste 
papers;  but  it  was  preserved,  and  it  was  held  that  there  was  no  re- 
vocation, because  the  words  "or  otherwise  destroying,"  in  the 
present  English  statute  were  not  satisfied.  But  that  statute  does 
not  contain  the  words  "  cancelling  or  obliterating/'  like  ours,  and 
ours  does  not  contain  the  word  'destroying,"  like  theirs;  and 
hence  the  case  is  distinguishable.  Bnt  in  the  more  recent  case  of 
Swinton  v.  Bailey ,  supra^  the  will  was  made  prior  to  the  statute  of 
Victoria,  and  the  case  was  decided  under  the  old  statute  like  ours 
and  it  was  held  by  the  house  of  lords  that  the  words  "  her  heirs 
and  assigns  forever,"  through  which  the  testator  had  drawn  his 
pen,  had  been  obliterated,  within  the  meaning  of  that  word  as  used 
in  the  statute  of  frauds. 

Counsel  for  the  respondent  insist  that  the  revocation  here  was 
complete  within  the  rule  followed  in  Evant^s  Appeal,  58  Penn.  St. 
238.  In  that  case  the  will  was  executed  May  24,  1856,  and  the  last 
clause  of  it  spoke  of  two  erasures  and  interlineations  in  their  places. 
At  the  same  time  and  immediately  beneath  the  signature  of  the 
testator,  was  a  codicil,  also  signed  by  the  testator,  making  two 
changes  in  the  will.  Then  followed  the  attesting  clause  and  the 
signature  of  the  witnesses.  On  or  about  July  21, 1858,  the  testator 
tore  through  three  different  clauses  of  the  will,  and  made  three 
erasures,  one  of  which  was  so  obliterated  as  to  be  illegible;  and  then 
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made  a  second  codicil,  explaining  such  alterations  and  revocations. 
This  second  codicil  was  daly  signed  and  published  by  the  tes- 
tator iu  the  presence  of  the  requisite  witnesses,  who  subscribed  the 
same.  Subsequently  the  testator  tore  the  first  codicil  in  two  places, 
erased  his  signature  thereto,  and  also  erased  his  signature  to  the 
aecond  codicil,  and  wrote  beneath  it  the  word  '^ cancelled."  The 
irill  and  codicils  were  all  upon  the  same  sheet  of  paper.  This  paper 
was  indorsed  "  Will,"  which  was  erased,  and  the  word  "cancelled" 
▼ritten  beneath  it.  Independent  of  the  writing  of  the  word  '^  can- 
celled *'  there  can  be  no  doubt  but  what  the  tearing  of  the  first  codi- 
cil, which  was  executed  at  the  same  time  and  was  in  fact  a  part  of  the 
original  will,  and  the  erasure  by  the  testator  of  his  signature  thereto, 
and  also  the  erasure  by  him  of  his  signature  to  the  second  codicil, 
was  a  complete  revocation  of  the  will.  In  re  Cooke^  5  Notes  Gas. 
390;  Price  v.  Powell,  3  Hurl.  &  X.  341;  In  re  SimpRon,  6  Jur. 
(N.  S.)  1366;  //*  re  Jame^y  7  Jur.  (N.  S.)  62;  In  re  Gullon,  4  Jur. 
(N.  8.)  196;  Avery  v.  Pixley,  4  Mass.  460;  Me)ice  v.  Mence,  18  Ves. 
Jr.  348.  The  case  of  Woodfill  v.  Pation,  76  Ind.  375;  s.  c,  40 
Am.  Rep.  269,  cites  by  counsel,  was  under  a  different  statute,  and 
hence  is  not  applicable.  The  same  is  true  of  the  recent  case  of 
LovtU  V.  Quitman,  88  N.  Y.  377;  s.  c,  42  Am.  Rep.  264.  See 
Qay  r.  Gay^  60  Iowa,  415;  8.  c,  46  Am.  Rep.  78;  which  was  also 
under  a  different  statute. 

.  The  learned  judge  writing  the  opinion  in  Evan^ Appeal  was  clearly 
right  in  saying:  ^'  But  to  enable  the  will,  codicil,  or  other  writ- 
ing to  have  such  an  effect  (revocation),  it  must  itself  be  complete, 
executed,  and  proved  in  the  prescribed  manner,  namely,  as  a  will. 
The  other  mode  of  repeal  is  something  done  to  the  will  itself,  some* 
thing  more  than  mere  mtention  expressed.  It  must  be  intention  to 
annul  carried  into  execution  by  acts  done  to  the  paper.  *  *  * 
Were  there  nothing  more  than  the  erasure  of  the  last  signature  to 
the  writing  dated  May  24, 1856,  it  would  be  difficult  to  escape  from 
the  conviction  that  it  was  an  act  of  repeal  annulling  all  that  pre- 
ceded that  signature."  In  view  of  the  additional  facts  which  ap- 
peared, that  the  testator  also  tore  the  first  codicil  in  two  places 
and  erased  his  signature  from  the  second  codicil,  it  would  be  im- 
possible to  come  to  any  other  conclusion  than  that  he  intended,  by 
the  acts  named,  to  revoke  both  of  the  codicils  and  the  whole  will. 
These  several  acts  being  made  with  the  intent  to  revoke,  as  there 
found,  clearly  amounted  to  a  cancellation  of  the  will;  but  when  the 
Vol.  L  — 46 
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learned  judge  went  further,  and  construed  the  word  ''cancelled," 
written  thereon,  and  said,  '^  I  think  a  repeal  (a  revocation  of  the 
will)  is  effected  by  the  act  of  writing  upon  the  will  itself  a  word 
that  manifests  an  intention  to  annul  it,''  he  was  evidently  speaking 
for  himself,  and  not  for  the  court,  and  as  it  would  seem  in  direct 
violation  of  the  rule  he  had  just  expressed  himself,  to  the  effect 
that  there  could  be  no  revocation  by  mere  ''  writing, '^  unless  it 
"be  complete,  executed  and  proved  in  the  prescribed  manner, 
namely,  as  a  will/'  Besides  such  a  rule  would  be  in  conflict  with 
a  previous  decision  of  the  same  court.  Letois  v.  Letais,  supra. 
True  the  learned  judge  attempts  to  distinguish  that  case  by  ob- 
serving ''  that  though  the  word  was  written  upon  the  paper  on 
which  the  will  was  written,  it  was  placed  where  it  could  have  been 
detached  without  defacing  the  instrument.  It  might  have  been 
separated  and  the  will  itself  remained  intact.  In  this  respect  it 
differed  from  the  case  now  before  us."  That  distinguishing  ele- 
ment, even  if  it  were  sound,  would  distinguish  Eoan^  AppeaHiotn 
the  case  before  us,  and  make  Lewis  v.  Lewis  applicable.  The 
learned  judge  who  wrote  that  opinion  was  evidently  led  to  say  what 
he  did  by  what  was  said  by  the  judge  writing  the  opinion  in  War- 
ner v.  Warner^s  Estate,  37  Vt.  356,  where  the  testator  wrote  on  the 
back  of  the  very  paper  on  which  a  part  of  the  will  was  written,  and 
on  the  second  page  and  just  below  some  of  the  writing,  so  that  it 
could  not  be  separated  from  it,  the  words  ''  This  will  is  hereby 
cancelled  and  annulled  in  full,  this  15th  day  of  March,  in  the  year 
1850."  Other  words  were  written  on  the  fourth  page,  and  some 
erased,  but  the  court  held,  in  effect,  that  the  will  was  cancelled  by 
force  of  the  above  words.  If  that  ruling  were  sound,  the  facts 
would  distinguish  the  case  from  this;  but  giving  the  force  of  re- 
vocation to  the  words  themselves,  without  being  executed,  attested 
and  subscribed  as  required  by  the  statute  and  without  any  tearing 
or  burning  of  the  paper  upon  which  any  i)art  of  the  will  was  writ- 
ten, and  without  erasing,  defacing,  or  obliterating  any  of  the  words 
of  the  will,  or  the  signature  of  the  testator  or  the  signature  of  the 
witnesses,  would  seem  to  leave  the  case  standing  alone  with  nothing 
to  support  it,  and  in  opposition  to  the  principles  maintained  in 
some  of  the  best  adjudicated  cases.  Besides  the  case  is  condemned 
by  one  of  our  ablest  text  writers  on  the  subject.  1  Bedl  Wills 
(4th  ed.),  318.  The  difficulty  with  the  rule  contended  for  is  thai 
it  gives  to  the  words  written  in  pencil,  although  not  attested,  wit- 
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neBsed,  nor  executed  in  the  manner  prescribed  by  the  statute^  tlie 
same  force  as  though  they  had  been  so  attested,  witnessed  and  exe- 
cuted, for  the  purpose  of  proving  that  the  act  of  putting  the  words 
there  was  with  the  ^'intention"  of  revoking  the  will.  It  is  the 
language,  the  expression  by  written  words  alone,  which  is  thus 
songht  to  be  made  effectual;  whereas  the  statute  in  effect  declares 
that  such  written  words  shall  have  no  force  or  effect  as  such  un- 
less executed,  attested  and  subscribed  as  required. 

The  argument  used  by  the  writer  of  the  opinion  in  Evatu^  Ap- 
peal, svproy  and  here  repeated,  to  the  effect  that  the  word  **  can- 
oeUing''  in  the  statute  is  used  in  the  same  sense  as  cancelling  notes, 
bon^s,  or  other  written  instruments,  is  plausible  but  fallacious.  It 
is  the  payment,  adjustment,  settlement,  or  decree  of  the  court 
which  precedes  the  writing  of  the  word  ''  cancel"  upon  the  instru- 
ment, that  effects  the  cancellation.  The  word  is  written  in  such 
case  merely  as  a  memorandum  or  evidence  of  the  previous  facts 
which  operate  as  a  nullification.  Besides  such  writing  is  generally 
upon  the  face  of  the  instrument  itself,  and  not  upon  some  remote 
comer  of  the  same  sheet.  A  will,  unlike  other  written  instruments, 
does  not  go  into  effect  until  the  testator's  death.  The  mode  of 
making  a  will  is  definitely  prescribed  by  statute,  and  the  mode  of 
revoking  wills  is  also  definitely  prescribed  ;  and  no  essential  part  of 
the  latter  can  be  dispensed  with  any  more  than  the  former.  So 
A  speciGc  mode  of  cancellation  of  tax  certificates,  etc.,  fixed  by 
statute,  furnishing  no  ground  for  holding  that  a  will,  though  not 
included  in  such  statutes  may  also  be  cancelled  in  the  same  way. 
Our  statute  as  to  the  mode  of  revoking  wills  came  to  us  with  its 
history  and  the  constructions  which  had  been  put  upon  it  by  the 
courts.  In  so  taking  it  the  people  of  the  State  knew  what  they  had 
obtained.  To  change  that  construction  by  some  artificial  mode  of 
reasoning  is  to  open  the  door  to  vagueness  and  uncertainty,  the  dis- 
astrous effects  of  which  no  one  can  in  advance  determine. 

But  it  is  claimed  that  such  intention  to  revoke  is  sufficiently 
proved,  without  resorting  to  the  words  in  pencil,  by  the  declarations 
of  the  testatrix.  It  is  not  claimed,  and  there  is  no  evidence  tending 
to  show,  that  any  of  such  declarations  were  made  at  the  time  the 
words  in  pencil  were  written,  but  on  other  and  different  occasions. 
Such  declarations  are  clearly  inadmissible,  because  they  do  not  con- 
stitute a  part  of  the  re^t  gesicB  ;  besides,  to  allow  them  to  have  the 
force  of  evidence  would  be  admitting  testimony  of  one  unsworn 
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aiiid  without  the  privilege  of  cross-examination.  Jackson  v.  Knif- 
feny  2  Johnfl.  31  j  Waterman  v.  Whitney y  11  N.  Y.  157 ;  Staines  v. 
Stewart,  8  Jur.  (N.  S.)  440 ;  Boylan  y.  Meeker,  28  N.  J.  Law,  274 ; 
Hargroves  y.  Redd,  43  Oa.  142  ;  RunkU  y.  QateSy  1 L  Ind.  95.  The 
admission  of  such  declarations  to  rebut  the  inference  of  fact  arising 
from  the  absence  or  loss  of  a  will  is  upon  a  different  theory,  as  will 
appear  from  the  well- written  and  able  opinion  of  Judge  Dyer  in 
Southworth  t.  Adams,  11  Biss.  256.  It  has  been  held  that  where 
the  intention  to  revoke  had  existed  and  been  partly  carried  into 
execution,  and  the  testator  changed  his  mind  and  arrested  the  act 
of  burning,  tearing,  cancelling  or  obliterating  the  will  before  its 
completion,  leaving  the  will  so  that  its  contents  could  still  be  read, 
it  might  nevertheless  be  admitted  to  probate.  Doe  v.  Perkes, 
3  Bam.  &  Aid.  489  ;  Doe  v.  Harris,  6  Ad.  &  EL  209 ;  QiUs  y. 
Warren,  3  Eng.  (Moak)  478. 

So  where  there  has  been  an  attempt  to  alter  certain  portiona  of 
the  will  by  erasure,  without  obliteration,  and  by  substituting  new 
words  in  their  place  by  way  of  interlineation,  and  the  writing  thna 
altered  failed  to  go  into  effect  for  want  of  reattestation,  courts  have 
held  that  there  was  no  intent  to  revoke,  except  by  way  of  alteration, 
which  having  failed  the  will  remained  intact  as  before.  Short  y. 
Smith,  4  East,  418 ;  Kirke  v.  Kirke,  4  Buss.  Oh.  435  ;  Martins  y. 
Gardiner,  8  Sim.  73 ;  Locke  v.  James,  13  L.  J.  Bxch.  186  ;  Jackson 
v.  HoUoway,  7  Johns.  394 ;  McPherson  v.  Clark,  3  Bradf.  Sarr.  93 ; 
Wol/Y.  Bollinger,  62  111.  368 ;  Wright  v.  Wright,  5  Ind.  389  ;  In  re 
Penniman^s  Mill,  20  Minn.  245;  Quinn  v.  Quinn,  1  Thomp.  &  Cook, 
437  ;  Wheder  v.  Bent,  7  PicL  61. 

But  without  further  discussion,  which  is  already  too  extended, 
the  judgment  of  the  Circuit  Court  is  reversed  and  the  caoae  is 
remanded  with  direction  to  reverse  the  judgment  of  the  County 
Court  and  to  direct  judgment  admitting  the  will  to  probate. 

By  th£  Court.    Ordered  accordingly. 

Ordered  aoGordtnglg. 
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<0OWl8.20O.) 
NegoUahle  instrument — attorney' 9  fee, 

A  proTision  in  a  promissory  note,  for  tUe  payment  of  ten  per  cent  attorney's 
fees  for  collection,  in  case  the  principal  and  interest  are  not  paid  at  matariiy 
or  before  suit,  renders  it  non-negotiable  for  uncertainty.* 

SUIT  on  a  promissory  note.    The  head-note  shows  the  facts. 
The  defendant  had  judgment  below. 

W.  II.  McDofutM,  and  Clapp  di  McCartney^  for  appellant 

Bak$r  Jb  Smithy  for  respondent. 

Tatlor,  J.  The  main  question  in  the  case  arises  upon  the  objeo> 
tion  to  the  evidence  offered  by  the  defendants  in  support  of  their 
Answer.  Whether  the  objection  should  have  been  sustained  by  the 
court  below  dcjiends  upon  the  question  of  the  negotiability  of  the 
notes  uiK>n  which  the  action  was  brought  If  these  notes  were 
negotiable  according  to  the  law  merchant,  then  as  the  evidence 
shows  that  the  plainiift  was  a  purchaser  in  good  faith  and  for  value 
before  they  became  due,  the  proofs  offered  by  the  defendants  should 
hftve  been  excluded.  The  question  of  their  negotiability  raises  two 
points:  (1)  Were  they  negotiable  upon  their  face?  and  {i) 
were  they  negotiable  when  considered  in  connection  with  the 
chattel  mortgage,  which  was  given  at  the  same  time  and  as  a  part 
of  the  same  transaction  ?  As  to  both  questions  there  is  clearly  a 
conflict  of  authority  in  other  courts,  and  this  court  has  not  passed 
upon  the  precise  questions  raised  upon  this  appeal.  Upon  the  face 
of  the  notes  they  have  all  the  elements  of  negotiable  paper  as  to 
time  and  place  of  payment,  and  as  to  amount  to  l>e  paid,  unless  the 
condition  that  it  not  paid  when  due  and  before  suit  brought  ten 
per  centum  aCtomey*8  fees  shall  be  collectible  in  addition  for  collect- 
ing the  same.  Whether  this  stipulation  in  the  notes  takes  away 
their  character  of  negotiability  is  a  disputed  question  in  the  courts. 

*To  same  effect  Johneion  ▼.  Speer  (03  Penn.  St.  227),  27  Am.  Rep.  675,  note. 
Cmiim:  Trader  r,  Chtdeeter  (41  Ark.  242),  48  Am.  Rep.  88;  Peymr  v.  Cole,  post. 
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This  question  was  referred  to  by  Justice  Lyon  in  the  opinion  in  the 
case  of  Morgan  v.  Edwards^  63  Wis.  599;  s.  c,  40  Am  Rep.  781, 
and  the  cases  sustaining  the  different  yiews  of  the  courts  were  cited 
upon  the  argument  of  that  case,  but  the  precise  point  raised  in  this 
case  was  not  determined.  This  court  held  in  that  case  that  where 
there  was  a  stipulation  to  pay  expenses  of  collection,  which  expenses 
might  as  well  be  demanded  when  the  collection  was  made  at  the 
time  the  note  became  due,,  as  when  collected  after  due,  such  stipu- 
lation necessarily  rendered  the  amount  to  be  paid  on  the  instrument 
uncertain,  and  so  rendered  the  paper  non-negotiable. 

In  the  case  at  bar  there  is  no  uncertainty  as  to  the  amount  which 
will  pay  the  notes  in  suit,  if  pajrment  be  made  before  or  at  the  time 
the  same  become  due  or  before  suit  brought,  and  if  the  stipulation 
to  pay  ten  per  cent  for  collection  renders  the  amount  uncertain,  it 
only  renders  it  so  after  the  note  is  past  due,  and  when  an  action  is 
brought  to  collect  the  same.  Whether  this  stipulation  renders 
uncertain  the  amount  recoverable  upon  the  notes  in  question, 
depends,  first,  upon  the  question  whether  the  stipulation  is  valid 
for  any  purpose,  and  second,  whether  the  amount  stipulated  to  be 
paid  is  conclusive  upon  the  parties  as  to  the  amount  which  may  be 
recovered  for  such  costs.  This  court  has  repeatedly  held  that  a  stipu- 
lation in  a  mortgage  to  pay  attorney's  or  solicitor's  fees,  other  than 
the  taxable  costs,  in  case  it  becomes  necessary  to  foreclose  the  same, 
is  not  void  and  will  be  enforced  when  the  amount  stipulated  to  be 
paid  is  reasonable.  See  Boyd  v.  Sumner^  10  Wis  41;  Rice  v.  Oribby 
12  Wis.  179;  Hitchcock  v.  Merrick,  15  Wis.  522;  Mosher  v.  Chapin, 
12  Wis.  45^1;  Tallman  v.  Truesddl,  3  Wis.  443;  ReedY.  CkUUn,  49 
Wis.  686,  691.  The  amount  therefore  fixed  by  the  parties  is  not 
conclusive  upon  the  defendant,  and  the  amount  to  be  recovered 
under  such  a  stipulation  must  be  fixed  by  the  court  or  jury  on  the 
trial  of  the  action. 

In  some  of  the  States,  viz.,  m  Michigan  and  Kentucky,  such  stipu- 
lations are  held  void  as  contrary  to  public  policy  and  the  statutes 
regulating  costs  recoverable  in  actions.  See  Bullock  v.  Taylor,  39 
Mich.  1C7;  s.  c,  33  Am.  Rep.  356;  Witherspoon  v.  MusslemaH^  14 
Bush,  214;  s.  c,  29  Am.  Rep.  404.  In  other  States  they  are  held 
binding,  and  as  this  court  has  held  them  valid  incase  of  mortgages, 
to  be  consistent,  they  innst  be  held  valid  when  applied  to  the  col- 
lection of  money  on  notes  or  securities  other  than  mortgages.  It 
must  be  admitted  therefore  that  a  stipulation  of  this  kind  does 
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render  the  amount  recoverable  on  the  notes  uncertain  when  an  action 
is  brought  upon  them  in  this  State.  Wlien  the  amount  recoverable 
in  an  action  upon  a  written  contract,  whether  in  the  form  of  a 
promissory  note  or  otherwise,  is  uncertain,  such  instrument  is  not 
negotiable,  is  held  by  most  of  the  courts  which  have  considered  the 
question. 

In  the  opinion  of  the  Supreme  Oourt  of  Pennsylvania  in  Woods  v. 
Nori/t,  84  Penn.  St.  407,  Justice  Shabswood,  who  delivered  the 
opinion  in  that  case,  says:  ''But  in  the  paper  now  in  question 
there  enters  as  to  amount  an  undoubted  element  of  uncertainty. 
It  it  a  mistake  to  suppose  that  if  this  note  was  unpaid  at  maturity, 
the  five  per  cent  would  be  payable  to  the  holder  by  the  parties.  It 
must  go  into  the  hands  of  an  attorney  for  collection.  It  is  not  a 
sum  necessarily  payable.  The  phrase  'collection  fee'  necessarily 
implies  this.  Not  only  so,  but  this  amount  of  percentage  cannot 
be  arbitrarily  determined  by  the  parties.  It  must  be  only  what 
would  be  a  reasonable  compensation  to  an  attorney  for  collection . 
This  in  reason  and  usage  of  the  legal  profession,  depends  upon  the 
amount  of  the  note.  *  *  *  How  then  can  this  note  be  said  to 
be  certain  as  to  its  amount,  or  an  amount  unaffected  by  any  con- 
tingency ?  Interest  and  costs  of  protest,  after  non-payment  at 
maturity,  are  necessary  legal  incidents  of  the  contract,  and  the  inser- 
tion of  them  in  the  body  of  the  note  would  not  affect  its  negoti- 
ability. *  *  *  But  a  collateral  agreement,  as  here  depending, 
too,  as  it  does,  upon  its  reasonableness,  to  be  determined  by  the  ver- 
dict of  a  jury,  is  entirely  different.  ♦  ♦  ♦  if  this  collateral 
agreement  may  be  introduced  with  impunity,  what  may  not  be  ?" 
To  the  same  effect  upon  the  same  point  are  Oarretson  v.  Purdy, 
(Dakota),  14  N.  W.  Rep.  100;  Jones  v.  Radaiz,  27  Minn.  240;  First 
Nat.  Bank  v.  Oatfy  63  Mo.  38;  s.  c,  21  Am.  Rep.  43.0;  Hardin  v. 
OboHy  14  Fed.  Rep.  705;  First  Nat.  Bank  v.  Bynum,  84  N.  C.  24; 
8.  c,  37  Am.  Rep.  604. 

In  a  late  case  in  the  Supreme  Oourt  of  Maryland  the  rule  laid 
down  in  the  cases  above  cited  is  approved  and  followed,  after  a  full 
consideration  of  the  cases  holding  a  contrary  doctrine.  Maryland 
F.  &  M.  Co.  V.  Netonian,  60  Md.  584;  s.  c,  45  Am.  Rep.  750.  In 
this  case,  the  court  say,  that  to  constitute  a  note  negotiable  under 
the  law  merchant,  it  is  essential  that  the  promise  must  be  "to  pay 
acertam  sum  of  money  unconditionally."*  The  court  further  says: 
"  It  is  of  great  importance  to  the  use  and  office  of  such  commercial 
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negotiable  instruments  as  bills  and  notes,  that  they  should  be  kept 
free  of  all  conditions,  and  singular  and  unusual  stipulations,  such 
as  we  find  on  the  face  of  the  note  in  question,  whereby  their  nego- 
tiability might  be  seriously  clogged  or  impeded.  *  *  *  In  the 
note  declared  on  in  this  case,  the  stipulation  for  the  payment  of  all 
costs  and  charges  incurred  in  the  collection  of  the  note  introduces 
an  element  of  uncertainty  quite  inconsistent  with  the  degree  of  cer- 
tainty required  as  to  the  sum  to  be  paid.  The  costs  and  charges  of 
collection  could  never  with  accuracy  be  known  until  the  collection 
had  been  made  complete ;  and  hence  by  computing  the  certain 
sum  mentioned  in  the  note  with  that  which  is  uncertain,  and 
treating  the  note  as  an  entire  contract,  it  is  for  an  uncertain  sum, 
and  therefore  uncertain  on  its  face  as  to  the  amount  proposed  ix> 
be  paid.  This  as  we  hare  seen,  is  not  allowable  in  notes  intended 
to  be  negotiable." 

The  condition  in  the  note  in  question  in  the  case  in  the  Maryland 
court  was  as  follows,  after  promising  to  pay  a  certain  fixed  sum  on 
a  day  certain  :  **  And  if  not  paid  when  due,  promised  and  agreed 
to  pay  all  costs  and  charges  for  collecting  the  same,  with  interest.'^ 
The  effect  of  the  condition  in  the  notes  in  the  case  at  bar  is  the 
same  as  in  the  Maryland  case,  for  although  the  condition  is  to  pay 
'*  ten  per  cent  for  collection  fee,'*  yet  this  stipulation  as  to  collection 
fee  must  be  construed,  according  to  the  rule  laid  down  by  this  court, 
to  mean  a  reasonable  collection  fee  not  exceeding  ten  per  cent,  and 
so  becomes  just  as  uncertain  as  the  stipulation  in  the  Maryland  caae 
and  the  other  cases  above  cited. 

The  following  cases  hold  that  a  stipulation  in  a  note  to  pay  col- 
lection fees,  either  of  designated  or  uncertain  amount,  in  case  suit 
be  brought  to  recover  the  amount  due  on  the  note,  does  not  take 
away  its  negotiability.  Stotieinaii  v.  Pyle,  35  Ind.  103  ;  8.  €.«  9  Am. 
Rep.  637;  Wijant  v.  Pottorf,  37  Ind.  612;  Sperrji  v.  Horr,  82  Iowa, 
184;  Scatnn  v.  Scovilhy  18  Kans.  433;  s.  c,  26  Am.  Rep.  77t»; 
Dietrich  v.  firtf/hi,  '^3  La.  Ann.  767.  These  last  Cfises  place  their 
decisions  upon  the  ground  that  it  is  sufficient  if  the  amonnt  is  cer- 
tain which  will  discharge  the  note  if  paid  when  due,  and  that  any 
stipulation,  which  renders  the  amount  uncertain  only  in  case  ]i2iyment 
is  not  made  until  uf  tor  the  same  is  past  due,  does  not  take  away  the 
negotiability  of  the  note. 

\Vc  think  tlie  rule  laiil  down  bv  the  courts  which  hold  the  notes 
noi  negotiable  when  the  amount  recoveriible  by  action  is  not  certain 
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and  fixed  is  the  better  rule,  and  that  the  public  interests  require 
tbat  negotiable  promissory  notes  should  not  be  connected  with  other 
oollaieral  agreements  which  render  the  amount  recoverable  thereon 
QDoertain.  If  the  interest  of  manufacturers  and  vendors  of  manu- 
factored  articles  require  the  taking  of  instruments  of  the  kind  in  suit 
in  this  case,  they  should  be  compelled  to  take  them  subject  to  all 
the  equities  which  exist  between  the  parties,  and  they  should  not 
be  permitted  to  avoid  those  equities  by  treatmg  them  as  negotiable 
notes.  If  they  embody  in  them  stipulations  or  agreements  which 
are  not  negotiable,  it  is  but  just  to  hold  the  whole  instrument  not 
negotiable. 

In  this  view  of  the  case  it  becomes  unnecessary  to  decide  what 
effect,  if  any,  the  stipulation  in  the  chattel  mortgage,  that  if  the 
first  note  was  not  paid  when  due  the  other  two  should  become  pay- 
able immediately  thereafter,  would  have  upon  the  negotiable  char- 
acter of  the  notes,  nor  whether  the  holder  of  the  notes  is  in  a  sit- 
uation to  avail  himself  of  that  stipulation  in  an  action  at  law  to 
recover  the  amount  due  on  the  notes.  Holding  the  notes  were  not 
negotiable  upon  their  face,  we  may  admit,  for  the  purposes  of  this 
appeal,  that  the  action  was  not  prematurely  brought  upon  the  second 
and  third  notes  ;  and  still  it  follows  that  the  court  did  not  err  in 
permitting  the  defendants  to  prove  their  defense  to  the  plaintiff's 
action. 

[Minor  question  omitted.] 

We  find  no  errors  in  the  record  which  would  justify  this  court  in 
reversing  the  judgment. 

Bt  thx  court. — The  judgment  of  the  Circuit  Court  is  affirmed. 

JudgmerU  affinned. 


Baxis  v.  Chicago,  Milwaukee  axd  St.  Paul  Bailwat  Com- 
pany. 

(00  wis.  206.) 

Qfvmuhmewt  —  corporation  —  common  carrier. 

Wliere  gamiahment  proeesB  is  served  npon  one  agent  of  a  corporation  while 
the  pwipertjF  is  in  the  actual  possession  of  another  agent,  if  the  latter 
delivers  the  property  to  one  authorized  to  receive  it  l>efore  the  officer  served 
mm  with  reasonable  diligence  notify  the  other,  the  corporation  is  not  liable. 
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Property  outside  tlie  State  may  not  l)e  garnished. 

11  §eem$,  a  common  carrier  is  not  subject  to  gamiahment  for  goods  in  actual 
transit  at  the  time  of  service  of  process. 

GARNISHMENT  proceedings.     The  opinion  shows  the  points. 
The  plaintiff  had  judgment  below. 

Fuller  <t  Fuller,  John  W.  Gary  and  H.  H.  FiM,  for  appellants. 
Robert  F.  Pettibone^  for  respondent 

Taylor^  J.  After  a  careful  consideration  of  the  facts  and  the 
arguments  of  the  learned  counsel  for  the  respective  parties  we  haTe 
concluded  that  the  learned  Circuit  judge  erred  in  refusing  to 
instruct  the  jury  as  requested  by  the  appellant,  and  also  in  rendering 
judgment  in  favor  of  the  respondent  upon  the  special  verdict. 

1.  It  seems  to  us  very  plain  that  where  the  law  authorizes  the 
service  of  a  garnishee  summons  upon  an  officer  of  a  corporation 
who  has  not  in  his  actual  possession  the  property  sought  to  be 
reached  by  such  process,  but  such  property  is  in  the  possession  of 
some  other  officer  or  employee  of  the  company  and  such  other 
officer  or  employee  delivers  such  property  to  a  person  authorized  to 
receive  the  same  before  he  can,  with  reasonable  diligence  on  the 
part  of  the  officer  served,  be  notified  to  retain  the  possession 
thereof,  such  service  is  not  sufficient  to  charge  the  corporation  as 
garnishee.  Nor  do  we  think  the  officer  served  is  under  obligation 
to  use  extraordinary  diligence  in  notifying  the  officer  or  other 
employee  m  charge  of  the  property  of  the  service  of  the  process. 
He  IS  bound  to  use  reasonable  diligence  in  respect  to  the  matter, 
and  if  by  the  use  of  reasonable  diligence  notice  cannot  be  given  to 
the  person  in  the  actual  possession  of  the  property  before  it  has  law- 
fully passed  from  the  possession  of  the  corporation,  the  corporation 
cannot  be  held  liable  as  garnishee  in  respect  to  such  property. 

In  this  case  the  garnishee  summons  was  served  at  an  nnusual 
time,  five  o'clock  m  the  morning,  on  the  2d  of  March,  at  a  time 
when  the  officer  was  probably  m  his  bed,  upon  an  officer  who,  as 
the  evidence  shows,  had  no  knowledge  of  the  fact  that  the  company 
had  any  property  of  the  defendant  m  its  possession  and  whose  busi- 
ness did  not  require  him  to  have  any  knowledge  upon  that  subject ; 
and  so  far  as  the  evidence  in  this  case  shows  he  had  at  hand  no 
ready  means  of  ascertaining  the  fact  that  it  had  any  property  of 
defendant  m  its  possession  ;  and  within  two  and  one-half  hours  of 
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the  service  of  the  process  upon  such  oflBcer  of  the  company  the 
property  sought  to  be  reached  by  the  proceeding  was  without  notice 
delivered  to  th^  person  entitled  to  receive  the  same  under  the  con- 
tract by  which  the  company  held  possession  of  it  when  the  sum- 
mons was  served,  at  a  place  nearly  a  hundred  miles  from  the  place 
where  the  officer  was  served  with  the  summons.  We  think  that  as 
a  question  of  law  the  service  was  insufBcient  to  charge  the  company 
as  garnishee. 

We  think  the  rule  applicable  to  the  notice  which  must  be  given  by 
the  vendor  to  stop  goods  tn  transitu  should  apply  to  a  case 
of  this  kind.  The  rule  applicable  to  such  cases  is  well  stated 
by  Parke,  B.,  in  Whitehead  y.  Amlerson^  9  Mees.  &  W.  534.  He 
says:  *'  If  notice  be  given  to  the  principal  whose  servant  has  the 
actual  possession  of  the  goods,  it  must  be  given  at  such  a  time  and 
under  such  circumstances  that  the  principal,  by  the  exercise  of 
reasonable  diligence,  may  communicate  it  to  his  servant  in  time  to 
prevent  the  delivery  to  the  consignee;  and  to  hold  that  a  notice 
to  a  principal  at  a  distance  is  sufficient  to  revest  the  property  in 
the  nnpaid  vendor,  and  render  the  principal  liable  in  trover  for  a 
subsequent  delivery  by  his  servant  to  the  vendee,  when  it  was  im- 
possible, from  the  distance  and  want  of  means  of  communication, 
to  prevent  that  delivery,  would  be  the  height  of  injustice.  The 
only  duty  that  can  be  imposed  on  the  absent  principal  is  to  use 
reasonable  diligence  to  prevent  the  delivery."  It  seems  to  us  that 
it  would  be  the  height  of  injustice  to  hold  the  railroad  company 
liable  as  garnishee  for  goods  which  their  servants  and  employees 
have  delivered  to  the  consignees  entitled  to  receive  them,  having 
no  notice  at  the  time  of  making  such  delivery  that  any  garnishee 
process  had  been  served,  and  before  a  reasonable  time  had  elapsed 
after  the  service  upon  a  distant  officer  of  the  corporation,  within 
which  notice  could  have  been  given  to  stop  such  delivery.  To  hold 
the  company  liable  in  such  case  would  do  violence  to  the  statute 
which  directs  that  **  the  court  shall  render  such  judgment  in  all 
cases  as  shall  be  just  to  all  the  parties,  and  propeirly  protect  their 
respective  interests,"  etc.  R.  S.,  §  2766.  The  rule  above  stated 
was  held  applicable  to  the  garnishee  process  by  the  Supreme  Court 
of  Massachusetts,  in  Spooner  v.  Rowland,  4  Allen,  485.  In  this 
case  it  was  held  that  the  service  of  the  process  on  the  secretary  of 
an  insurance  company  in  Boston,  to  attach  money  due  on  an  insur- 
ance policy,  was  insufficient,  when  it  appeared  that  three  hours 
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after  the  service  the  agent  of  the  company  paid  the  loss  at  Worces- 
ter to  the  claimant,  withoat  actual  notice  of  the  process. 

2.  Notwithstanding  the  general  language  of  our  statute  upon 
the  subject  of  gHmishment,  that  ^'  any  creditor  shall  be  entitled  to 
proceed  by  garnishment,  in  the  Circuit  Court  of  the  proper  county, 
against  any  person  (except  a  municipal  corporation)  who  shall  be 
indebted  to  or  have  any  property  whatever,  real  or  personal,  in  his 
possession  or  under  his  control,  belonging  to  such  creditor's  debtor, 
in  the  cases,  upon  the  conditions,  and  m  the  manner  prescribed  in 
this  chapter"  (It  S.,  §  2752),  we  feel  constrained  to  hold  that  the 
personal  property  or  real  estate  in  his  possession  or  under  his  con- 
trol must  be  limited  to  personal  property  or  real  estate  within  this 
State,  and  that  in  the  absence  of  any  fraud  or  connivance  on  the 
part  of  the  garnishee  to  aid  the  debtor  in  defrauding  his  creditors, 
personal  property  or  real  estate  which  is  lawfully  in  the  possession 
or  under  the  control  of  the  garnishee  outside  of  this  State  is  not 
the  subject  of  garnishment  under  our  statute.  That  personal  chat* 
tels  outside  of  the  State,  which  if  within  the  State  could  be  seized 
be  attachment  or  execution,  were  not  intended  to  be  covered  by 
the  statute,  is,  we  think,  evident. 

The  attachment  of  the  debtor's  property  before  judgment  has  al- 
ways been  considered  a  harsh  remedy  in  this  State,  but  that  writ 
can  only  reach  the  property  of  the  debtor  within  the  State.  R.  S., 
§  2738.  The  garnishee  process  is  in  the  nature  of  an  attachment,  and 
was  first  used  to  attach  the  credits  of  the  debtor  and  apply  them  to 
the  payment  of  his  debts,  but  it  has  been  extended  in  this  State  so 
as  to  attach,  without  actual  seizure,  the  i)ersonal  property  and  real 
estate  of  the  debtor  in  the  possession  or  under  the  control  of  third 
persons,  so  as  to  apply  such  property  to  the  payment  of  his  debts. 
We  do  not  feel  called  upon  to  give  this  statute,  which  is  in  its 
nature  a  harsh  remedy,  a  construction  which  would  give  the  courts 
under  it  the  highest  powers  of  a  court  of  chancery,  viz.,  the  power 
to  compel  a  debtor  to  surrender  his  property  held  within  a  foreign 
jurisdiction,  to  be  applied  to  the  payment  of  his  debts  within  this 
State.  If  under  this  statute  the  Circuit  Court  can  exercise  this 
power,  then  any  justice  of  the  peace  may,  for  the  same  language  is 
used  in  the  statute  which  gives  the  power  to  justices^  courts  over 
the  garnishee  process  that  is  used  with  respect  to  Circuit  Courts^ 
except  that  it  leaves  out  the  words  ''or  real  estate.''  As  to  per- 
sonal property  the  language  is  the  same.     R.  S.,  §  3716 
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Tho  statutes  of  this  State^  considered  together  and  as  one  system, 
clearly  indicate  that  the  personal  property  which  may  be  arrested 
m  the  hands  of  a  garnishee  mnst  be  within  the  State,  so  that  it 
may  be  seized  and  sold  to  satisfy  any  judgment  obtained  against 
principal  debtor.  Section  2762,  R.  S.,  relating  to  the  proceedings 
in  the  Circuit  Court,  says:  ''If  the  answer  disclose  any  money, 
credits  or  other  property,  real  or  personal,  in  the  possession  or 
under  the  control  of  the  garnishee,  the  oiBcer  haying  a  writ  of  at- 
tachment or  an  execution,  if  any,  may  levy  upon  the  interest  of  the 
defendant  in  the  same;  otherwise  the  garnishee  shall  hold  the  same 
until  the  order  of  the  court  thereon."  The  last  clause  of  the  sec- 
tion evidently  relates  to  the  cases  where  the  garnishee  is  summoned 
in  an  action  not  commenced  by  attachment,  and  in  such  cases  he  must 
hold  the  property  to  await  the  judgment  of  the  court  in  the  principal 
action.  The  act  giving  jurisdiction  of  the  proceedings  to  justices  of 
the  peace  provides  as  follows:  ''  The  justice  shall  enter  an  order  in 
his  docket  requiring  the  garnishee,  within  ten  days,  to  pay  or  deliver 
to  the  justice  such  property,  or  the  amount  of  such  indebtedness,  or 
somuchthereof  as  may  be  necessary  to  satisfy  such  judgment;  *  *  * 
and  all  property  and  effects,  except  money  delivered  to  the  justice, 
shall  be  by  him  ordered  to  be  sold  on  the  execution  against  the  de- 
fendant"   R.  S.,  §  3725. 

These  provisions  clearly  indicate  that  the  personal  property  to  be 
reached  in  the  hands  of  a  garnishee  is  such  as  would  be  subject  to 
seizure  by  the  writ  of  attachment  or  execution,  if  they  were  in  the 
poesession  of  the  principal  debtor.  It  is  unnecessary  to  intimate 
the  difficulties  and  hardships  which  would  result  from  the  enforce- 
ment of  a  rule  against  garnishees  compelling  them  to  deliver  up  to 
the  processes  of  the  courts  of  this  State  any  property  they  may  have 
under  their  control,  belonging  to  the  principal  debtor,  situated  in 
another  State.  The  difficulty  in  the  case  at  bar  might  not  be  great, 
because  the  property,  although  in  &ct  out  of  the  State  when  the 
garnishee  summons  was  served,  was  not  as  distant  from  the  place 
where  the  court  was  held  which  issued  it,  as  it  might  have  been 
within  the  State.  But  the  rule,  if  established,  must  be  general,  so 
that  if  property  just  beyond  the  line  of  the  State  may  be  reached, 
then  property  in  Maine,  Louisiana  or  California,  or  in  any  foreign 
country  may  also  be  reached  and  held.  The  difficulties  and  in- 
justice of  enforcing  such  a  rule  are  apparent.  The  only  case  cited 
by  the  learned  counsel  for  the  respondent  in  which  any  court  hag 
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held  that  pereoual  property  out  of  the  State,  in  which  the  garnishee 
process  was  issued,  coald  be  reached  and  held  by  it,  is  Childs  y- 
Digby,  24  Peun.  St  23.  That  case  was  disapproved  as  bad  law  by 
the  same  court  in  Penn.  It,  Co.  v.  Pennocky  51  Penn.  St.  244. 
The  position  taken  by  us  upon  this  question  is  approved  by  the 
Pennsylvania  court  in  the  case  last  cited,  and  also  in  the  foUowing 
cases:  Western  R.  v.  Thornton^  60  Ga.  300;  Sufherltnd  v.  Set^ud 
Nat.  Bank,  7S  Ky.  250;  Wheat  v.  P.  C.  £  PL  D.  R  Co.,  4  Kans. 
370,  378;  /.  C.  R.  Co.  t.  Cobb,  48  111.  402;  Lawrence  v.  Smdh,  45 
N.  H.  533;  Tinghy  v.  Bateman,  10  Mass.  343, 346;  Clark  v.  Bremer^ 
6  Gray,  320;  Young  v.  Ross,  31  N.  II.  202. 

It  is  urged  by  the  learned  counsel  for  the  respondent  that  the 
garnishee  should  be  held  for  property  in  his  control  out  of  the  State, 
because  the  court  could  enforce  its  order  against  the  person  of  the 
of  the  garnishee,  over  whom  it  has  jurisdiction,  in  like  manner  as 
a  court  of  equity  sometimes  enforces  a  contract  between  the  parties 
to  the  action  to  convey  lands  situated  in  another  State.  Our  an- 
swer to  that  argument  is,  as  stated  above,  that  it  is  clear  that  the 
legislature  did  not  intend  to  confer  these  high  equity  powers  u])ou 
the  courts  having  jurisdiction  of  the  garnishee  process.  It  is  un- 
necessary therefore  to  discuss  the  question  of  tlie  power  of  the 
legislature  to  confer  upon  the  courts  of  this  Stiite  the  authority  U> 
appropriate  the  personal  property  or  real  estate  of  a  debtor,  situate 
in  another  State  or  foreign  country,  to  the  payment  of  his  debts  in 
this  State. 

3.  Another  question  of  yery  great  importance  to  all  common  car- 
riers, and  especially  to  all  railroad  companies  within  this  State,  was 
▼ery  fully  discussed  by  the  learned  counsel  for  the  respective  parties 
orally  and  in  their  briefs;  and  although  not  absolutely  necessary  to 
a  determination  of  this  appeal,  wc  deem  it  highly  proper  to  con- 
sider it  in  this  case.  The  extict  question  is  this:  Can  a  common 
carrier  be  held  liable  upon  a  garnishee  summons,  for  personal  chat- 
tels in  his  possession  in  actual  transit  at  the  time  the  summons  is 
served? 

We  think  that  public  policy  and  the  proper  discharge  of  the 
duties  imposed  upon  common  earners  of  personal  cliatteis  placed  in 
their  possession  for  carriage,  requires  that  this  question  shou'd  be 
answered  in  the  negative;  and  we  think  so,  notwithstanding  the 
very  broad  language  of  the  sUitnte  above  quoted.  'I'hat  railroad 
corporations  as  well  us  individuals  and  other  cor|>onitions  are  sub- 
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jecttothe  garnishee  process  must  be  admitted,  and  that  in  proper 
cases  they  must  be  held  to  respond  as  individuals.  This  court  has 
80  held  as  to  debts  due  from  the  railroad  company  to  the  principal 
debtor  in  the  action.  The  nature  of  the  possession  and  control 
which  the  railroad  company  has  of  and  over  pei*sonal  property  in 
actual  transit;  the  interruption  of  business  and  the  geneml  incon- 
Tenicnce  which  must  necessiirily  result  from  holding  such  property 
the  subject  of  the  garnishee  process,  it  appears  to  us  are  amply  suf. 
ficient  to  justify  us  in  making  such  property  an  exception  to  the 
general  nile,  in  the  absence  of  any  positive  declaration  of  the  legis- 
lature subjecting  such  projierty  to  the  process.  Notwithstanding 
tbe  general  language  used  in  statutes  of  this  kind,  the  courts  have 
established  many  exceptions  depending  upon  the  nature  and  character 
of  the  i)08se8sion  and  control  which  the  person  or  corporation  pro- 
ceeded against  h*ju  over  the  property  in  his  or  its  possession.  This 
court  has  established  many  exceptions,  where  it  is  admitted  the 
huiguage  of  the  statute  was  broad  enough  to  include  the  corporations 
or  officers  excepted  by  the  courts.  Burnham  v.  Fo)id  du  Lac,  15 
Wis.  193;  Hill  v.  La  C.  £  M.  R.  Co.,  14  Wis.  291;  Buffhamy. 
Racine,  20  Wis.  449:  Merrell  v.  Campbtll,  49  Wis.  535.  So  this 
court,  as  well  as  othcre,  has  made  exceptions,  and  taken  cases  out 
of  the  general  words  of  the  statute  on  ticcount  of  the  nature  of  the 
indebtedness  of  the  garnishee  which  is  sought  to  be  reached  by  the 
garnishee  process.  Thus,  where  the  debt  sought  to  be  reached  is 
in  the  form  of  a  negotiable  promissory  note  or  bill  of  exchange, 
the  debtor  is  not  held  chargeable  as  garnishee  except  under  a  show- 
ing of  facts  which  will  clearly  protect  him  against  the  actual  holder 
of  the  note  or  bill.  Carann  v.  Alloiy  2  Pin.  457;  Daois  v. 
Pawleile,  3  Wis.  300;  Masoji  v.  Noomn,  7  Wis.  609;  Slate  v. 
BurfoHy  11  Wis.  50;  Beck  v.  Cole,  16  Wis.  95.  These  cases  are 
abundant  to  show  that  whei*e  the  public  good  requires  it,  or  when 
it  is  necessary  to  protect  the  rights  of  the  g^irnishee,  the  courts 
have  not  hesitated  to  ssiy  that  the  general  words  of  the  statute 
should  be  construed  not  to  include  the  party  or  the  particular  sub- 
ject-matter of  the  controversy. 

The  Supremo  Court  of  Massachusetts,  in  the  case  of  S/ameh  v. 
h*ffymon(l,  4  Cush.  314.  held  that  a  person  might  have  the  posses- 
sion or  control  of  the  property  of  another  for  the  time  being, 
and  yet  not  be  subject  to  the  tnistee  process  of  that  State. 
In    that    case    the    defendant    was   sougiit   to    be    charged     as 
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trustee  as  to  a  cow  he  had  in  his  possession  under  the  following 
circumstances:  he  had  been  negotiating  with  the  owner  for  her 
purchase,  and  had  taken  her  into  his  possession  for  trial;  bat  be- 
fore the  trustee  process  was  served  he  had-  notified  the  owner  he 
would  not  take  her,  and  at  the  request  of  the  owner  she  remained 
m  his  possession  at  the  time  the  process  was  served.  In  deciding 
that  he  was  not  liable  to  the  process,  the  court,  after  stating  that 
there  was  some  doubt  whether  the  possession  of  the  defendant  was 
within  the  literal  construction  of  the  statute,  say:  '^  But  if  it  were 
8o,such  a  construction  would  be  unreasonable  and  inadmissible,  for 
thereby  an  innkeeper  would  be  chargeable  with  the  property  of  a 
traveller  which  he  might  have  in  his  possession  for  the  shortest  time; 
and  the  hirer  of  a  horse  for  a  ride  might  be  charged  as  trustee." 
And  again,  after  showing  that  courts  are  bound  to  give  such  a  con- 
struction to  a  statute  as  would  be  reasonable,  they  say:  "  We  think 
it  never  could  have  been  the  intention  of  the  legislature  that  the 
mere  possession  of  property  by  a  party  having  no  claim  to  hold  it 
against  the  owner,  should  render  him  liable  as  trustee,  and  thereby 
subject  him  to  trouble  and  expense  in  answering  to  a  claim  in 
which  he  has  no  interest.  Such  a  construction  of  the  statute  would 
be  prejudicial  in  very  many  cases,  and  cannot  be  admitted."  The 
reasoning  of  the  court  in  this  case  applies  with  great  force  to  the 
common  carrier,  especially  the  carrier  by  railroad.  If  he  is  made 
a  garnishee  for  property  in  actual  transit,  he  is  not  only  made  a 
party  to  a  controversy  in  which  he  has  no  interest,  and  is  necessa- 
rily put  to  trouble  and  expense  for  which  he  can  get  no  compensa- 
tion, but  he  is  also  necessarily  interfered  with  and  interrupted  in 
the  prompt  carriage  of  the  goods  of  many  others  having  no  connec- 
tion with  the  controversy.  We  think  when  the  legislature  gave 
the  garnishee  process  in  an  ordinary  action  upon  contract  before 
judgment,  and  where  there  is  no  allegation  of  any  fraudulent  at- 
tempt on  the  part  of  the  debtor  to  defraud  his  creditors,  it  could 
not  have  contemplated  that  it  would  be  used  for  the  purpose  of  in- 
terfering with  the  business  of  railroads  and  other  common  carriers 
in  the  prompt  performance  of  their  duties  to  the  public;  and  when 
the  plaintiff,  upon  allegations  of  fraud,  proceeds  by  writ  of  attach- 
ment against  the  property  of  his  debtor,  he  should  take  the  risk  of 
the  actual  seizure  of  the  defendant's  property  if  found  in  the  hands 
of  the  carrier,  and  assume  the  risk  as  well  as  the  expense  of  estab- 
lishing the  ownership  of  the  property  by  the  defendant,  and  not  be 
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allowGd  to  cast  that  riek  and  expense  upon  the  carrier  by  summon- 
ing him  as  garnishee. 

There  are  but  few  decisions  of  the  courts  upon  this  subject.  We 
have  been  referred  by  the  learned  counsel  for  the  respondent  to  the 
case  of  Adams  ▼.  Scoii,  104  Mass.  164,  as  sustaining  the  right  to 
hold,  by  garnishee  process,  goods  in  the  hands  of  a  common  car- 
rier while  in  transitu.  It  must  be  admitted  that  the  court  so  held 
in  that  case.  It  was  a  very  plain  case.  There  was  no  dispute  about 
the  ownership  of  the  property,  and  the  property  at  the  time  of 
the  service  seems  to  have  been  not  in  actual  transit,  but  in  the 
hands  of  an  agent  of  the  company  in  the  city  of  Boston. 
Still  it  is  quite  plain  that  the  court  held  that  the  fact  that 
the  property  was  in  the  hands  of  a  common  carrier  in  tran- 
sit, was  no  objection  to  the  proceedings.  This  is  the  only  case 
▼e  have  found  which  sustains  the  doctrine  contended  for  by 
the  respondent.  On  the  other  side  the  learned  counsel  for  the 
appellant  have  cited  us  the  cases  of  /.  C.  R.  Co.  y.  Cobb,  48  111.  402, 
and  Mxehigan,  etc.,  R.  Oo.  t.  Chicago^  etc.,  R.  Co.,  1  Bradw.  399,  which 
sustain  the  contrary  doctrine,  and  hold  that  chattels  in  the  hands 
of  a  common  carrier  in  transitu  are  not  the  subject  of  garnishment. 
The  doctrine  of  these  cases  has  some  support  in  the  cases  of  Pmn. 
JL  Co.  T.  Pennoek,  51  Penn.  St.  240,  254,  and  Western  R.  t. 
liomion,  60  Gkk  300.  We  approve  what  was  said  by  Chief  Justice 
Brebsb  in  the  case  of  /.  C.  R.  Co.  v.  Cobb,  stipra,  about  the 
injustice  of  holding  the  common  carrier  as  garnishee  in  respect  to 
property  in  actual  transit,  viz. :  "  They  are  obliged  under  ordinary 
circumstances  to  carry  all  that  shall  be  delivered  to  them,  and  they 
discharge  their  duty  by  carrying  and  delivering  according  to  the  con- 
tract It  is  not  their  business,  nor  is  it  their  interest,  to  know  to 
whom  the  various  articles  belong,  nor  should  it  be  required  of  them 
that  conflicting  claims  to  the  property  intrusted  to  them  should  be 
adjusted  through  controversies  in  which  they  have  no  interest,  and 
the  burden,  annoyance  and  expense  of  which  they  must  bear. 
When  the  goods  are  in  the  depot  of  a  railway  company  in  the  county 
in  which  the  attachment  proceedings  are  instituted  there  could  per- 
haps be  no  objection  to  such  process ;  but  on  this  point  we  express 
no  definite  opinion.  When  the  property  has  left  the  county  and  is 
in  transit  to  a  distant  point,  though  on  the  same  line  of  railway,  it 
woFold  be  unreasonable  to  subject  the  company  to  the  costs,  vexa- 
tion and  trouble  of  such  process,  merely  because  it  had  received  to 
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be  carried  that  which  the  law  compelled  them  to  reoeiye  and 
carry." 

Whether  goods  in  a  depot  of  a  railway  company  in  this  State, 
either  before  transit  or  after,  and  awaiting  delivery  after  their 
arrival  at  the  place  of  delivery,  would  be  subject  to  the  garnishee 
process,  we  do  not  determine. 

For  the  reasons  stated  the  judgment  of  the  Circuit  Court  must 
be  reversed. 

By  the  Court.  The  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  remanded  with  instructions  to  that  court  to  enter 
a  judgment  upon  the  special  verdict  in  favor  of  the  garnishee 
defendant 

Judgment  reversed. 


McOraft  v.  Ruoeb. 

(90WII.  408.) 

Factor  —  Uen  —  evidence  —  burden  of  proof  . 

A  factor  has  no  lien  on  the  goods  of  the  prindpal  when  the  balance  of  aooouiil 
is  against  the  factor,  and  the  factor's  advances  will  be  presumed  to  haTe 
been  In  iiquidation  of  such  balance 

If  a  factor  asserts  that  a  balance  against  him  is  due  to  losses  for  which  he  is 
not  responsible,  the  burden  of  proof  is  on  him. 

REPLEVIN.     The  opinion  shows  the  points.     The  plaintiff 
had  judgment  below. 

ColzhaiMen,  Sylvester,  Schreiber  £  Jones,  for  appellant. 

Johnson,  Rielbroch  £  Hahey,  and  L.  N.  Keating^  for  respondent. 

Cassodat,  J.  An  agent  employed  to  sell,  or  to  purchase  and 
sell,  goods  or  other  persona)  property  intrusted  to  his  possession^ 
by  or  for  his  principal,  for  a  compensation,  commonly  called  factor- 
age or  commission,  may  pro|)er)y  be  regarded  as  a  factor.  Story 
Agency,  §§  33-34fi;  Edwards  Factors,  §  1  ;  Whart.  Agency,  §  W6. 
Here  the  duties,  powers  and  compensation  of  the  factors  and  their 
relation  to  their  principals  were  originally  regulated  by  agreement. 
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True,  there  were  some  departures  after  the  business  had  continued 
for  a  while,  but  there  is  nothing  to  indicate  any  change  as  to  the 
title  of  the  property,  or  the  measure  or  source  of  compensation. 
Undoubtedly  a  factor  is  entitled  to  retain  goods  in  his  possession  as 
such  until  his  advances,  expenses  and  commissions  are  paid,  and 
this  right  is  not  limited  to  charges  on  the  particular  consignment 
of  goods,  but  covers  a  genenil  balance  on  the  accounts  between  the 
factor  and  the  principal,  so  far  as  concerns  the  business  of  factor- 
age. Whart.  Agency,  §767;  Edwards  Factors,  §§71,  7*4;  Story 
Agency,  §  376  ;  Matthews  v.  Menedger^  2  McLean,  145  ;  Rryce  v. 
Brot»k».  20  Wend.  374  ;  Krutjer  v.  WilcDz^  1  Amb.  25*4  ;  Jordan  v. 
JoMeity  5  Ohio,  99  ;  Weed  v.  Adams,  37  Conn.  378.  I'he  statute  of 
this  State  in  this  respect  would  seem  to  be  in  confirmation  of  the 
common  law.     R.  S.,  §  3345. 

Bat  where  the  geneml  balance  on  the  accounts  of  the  factorage  is 
largely  against  the  factor  and  in  favor  of  the  principal  the  f(»rmer 
can  have  no  lieu  upon  the  property  in  his  jiossession,  for  he  has  no 
enforceable  claim.     Ood/rry  v.  Fitrzfp^  3  P.  Wms.  Ih5  ;  Ziuck  r. 
Walker,  2  W.  BL   1154;  Boiling  worth  v.   Tooke,  2  H.   Bl.  501; 
Walker  y.  Bircft,  6  Term,  258  ;   Weed  t.  Adams^  supra  ;  Jordan  y. 
JaiHes,  stipra  :  Enoch  v.  Wehrkamp,  3  Rosw.  398 ;  Beebe  v.  M^ad, 
33  N.  Y.  587.     In  such  case  the  factor's  right  of  retention  and  sale 
is  merely  to  reimburse  himself  for  the  balance,  his  due  on  the  gen- 
eral account  of  the  factorage.     Brown  v.  M^Oran^  14  Pet  479 ; 
Overton  Liens,  g  105.     Neither  can  a  factor  who  is  indebted  to 
his  principal  on  account  of  previous  sales  acquire  a  particular  liea 
npoa  goods  subsequently  sent  to  him  for  sale,  for  expenses  incurred 
on  account  of  them,  unless  such  expenses  exceed  the  amount  of 
his  indebtedness.     Edwards  Factors,  §  72  ;  E'«och  v.    Wehrkamp, 
supra.    The  lien  of  an  agent  and  factor  on  the  goods  of  his  princi- 
pal for  specific  expenses  does  not  exist  when  the  general  balance  of 
account  is  against  him.     Ibid.     We  must  therefore  hold  that  where 
a  factor  is  largely  indebted  to  his  principal  on  account  of  the  factor- 
age and  thereupon  voluntarily  makes  advances  in  the  business  not 
exceeding  such  indebtedness,  such  advances,  being  made  for  and  in 
behalf  of  his  principal,  must  be  deemed  to  have  been  so  made  by 
the  fiictor  in  liquidation  of  his  own  indebtedness  pro  tanto. 

Here  by  special  agreement,  the  commissions  of  the  factors  were 
limited  to  the  net  profits  of  the  business.  There  is  however  nothing 
to  indicate  that  there  were  any  such  profits,  but  the  reverse.     The 
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court  moreover  found  that  at  the  time  of  the  levy,  the  factors  were 
largely  indebted  to  the  plaintiffs  upon  the  general  account  of  their 
business  as  factors,  after  crediting  them  with  all  advances  made  bj 
them  or  either  of  them  in  the  business.  We  cannot  upon  the  evi- 
dence disturb  this  finding.  The  fact  stands  confessed,  that  the 
general  balance  against  the  factors  and  in  favor  of  the  plaintiffs 
was  upward  of  $26,000.  We  are  asked  to  assume  that  this  wide 
discrepancy  was  owing  to  losses  for  which  the  factors  were  in  no 
way  at  fault,  and  hence  in  no  way  responsible,  merely  because  tht 
plaintiffs,  after  the  commencement  of  this  action,  turned  over  to 
the  factors  the  outstanding  credits  and  accounts  of  the  business^ 
amounting  it  is  said,  to  $2,500.  The  true  value  of  such  credits  and 
accounts  does  not  appear^  but  assuming  thai  they  were  worth  what 
is  claimed,  yet  that  fact  is  insufBcient  to  change  the  character  of 
the  general  balance  against  the  factors.  If  this  large  balance 
against  the  factors  was  owing  to  losses  for  which  they  were  not 
responsible,  but  which  should  have  fallen  upon  the  plaintiffs,  then 
the  burden  of  proving  such  facts  was  upon  the  defendants.  They 
have  failed  to  make  such  proof,  and  we  are  not  at  liberty  to  supply 
it  by  mere  inferences,  and  remote  at  that. 

Had  the  evidence  shown  a  general  balance  due  the  factors,  still 
it  would  have  been  a  grave  question  whether  it  could  have  been 
reached  by  an  execution  against  the  factors  being  levied  upon  the 
lumber,  shingles,  lath,  etc,  in  their  possession  as  such  factors. 
Whart.  Agency,  §  757,  and  cases  there  cited;  U.  S.  v.  ViUalonga, 
23  Wall.  42;  Jordan  v.  Jamss,  5  Ohio,  99.  These  authorities  in 
effect  hold  that  the  factor's  right,  although  sometimes  called  a 
special  property,  yet  is  never  regarded  as  a  general  ownership.  It 
is  liable  to  be  defeated  at  any  time  by  the  principal  paying  advances 
made  and  liabilities  incurred,  and  reclaiming  possession  of  the  prop- 
erty. The  factor's  right,  at  most,  is  nothing  more  than  the  owner- 
ship of  a  debt  secured  by  a  lien  or  charge  upon  the  property  in  his 
possession.  It  would  seem  therefore  that  such  debt  can  at  least  be 
more  appropriately  reached  by  some  other  process.  But  it  is  nnnec- 
cessary  here  to  determine  the  question,  and  hence  we  reserve  it  for 
future  consideration. 

Bt  thb  Ooubt.     The  judgment  of  the  Oircuit  Oourt  is  affirmed. 

Judgmeni  affirmed. 
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(60  Wta.  611.) 

PairmU  and  ehUd  —  nUifieation  of  tort. 

1  father,  knowingl j  permitting  his  joang  children  to  oommit  aets  on  his  prem- 
ises  Ukelj  to  caose  injury  to  travellers  passing,  is  responsible  therefor,  al* 
thoogh  he  did  not  bj  words  oommand  saeh  acts  :  and  so,  his  knowledge 
that  they  had  done  such  acts  on  previous  occasions  maj  be  proved.  (See 
aoC0,  p,  888.) 

ACTION  for  personal  injaries.  The  opinion  states  the  case.  The 
plaintiff  had  judgment  below  and  appealed. 

J2.  L.  Wiiig  and  Timlin  <6  Manseau,  for  appellants. 
Naxh  d  Nash,  for  respondent 

Taylor,  J.  The  plaintiffs  in  this  action  are  husband  and  wife, 
and  the  defendants  are  father  and  his  two  sons.  The  action  was  in 
the  nature  of  an  action  on  the  case  for  an  injury  to  the  wife,  caused, 
68  alleged  in  the  complaint,  by  the  joint  acts  of  the  defendants. 

The  evidence  given  on  the  trial  shows  pretty  clearly  that  while 
the  plaintiffs  were  passing  along  the  highway  with  their  team  and 
wagon,  in  front  of  the  defendant's  house,  on  a  Sunday,  going  to 
ehorch,  the  two  young  sons  of  the  defendant  Frank  Noker  came 
out  of  their  father's  house  and  fired  off  a  pistol  and  shouted,  and  so 
frightened  the  plaintiffs'  horses  that  they  jumped  suddenly  forward 
and  threw  Sarah  Hoverson  out  of  the  seat  and  injured  her ;  and  in 
the  afternoon,  on  their  return  from  the  church,  the  boys  again  fired 
die  pistol  and  shouted  and  again  frightened  the  plaintiffs'  horaes, 
bnt  did  not  injure  Mrs.  Hoverson  to  as  gi'eat  an  extent  as  in  the 
morning. 

The  jury  under  the  instructions  of  the  court,  found  a  special 
verdict,  and  assessed  the  plaintiffs'  damages  at  the  sum  of  (5. 
From  the  judgment  entered  on  such  verdict  Sarah  Hoverson  appeals 
to  this  court. 

The  case  though  not  involving  any  great  amount  of  money,  has 
been  argued  by  counsel  orally  and  in  the  submitted  briefs  with  a 
degree  of  ability  and  care  highly  commendable. 
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The  learned  counsel  for  the  appellant  presents  several  points  upon ' 
the  rulings  of  the  court  upon  the  trial  rejecting  evidence  offered 
by  him,  for  which  he  claims  the  judgment  should  be  reversecl.  It 
will  be  seen  by  an  examinatiou  of  the  record  that  it  became  im- 
portant for  the  plaintiffs  to  connect  the  father  with  the  acts  of  his 
young  sons,  which  the  plaintiffs  alleged  caused  the  injury  complained 
of,  and  for  this  purpose  the  plaintiffs  offered  evidence  tending  to 
prove  that  the  sons  had  frequently,  before  the  day  upon  which  the 
accident  happened,  called  abusive  names,  shouted,  and  frequently 
discharged  fire-arms  when  persons  were  passing  the  house  of  the 
defendants,  and  that  this  was  often  done  in  the  pi*esence  of  their 
'father.  All  evidence  of  this  kind  was  excluded.  This,  we  are  in- 
clined to  hold,  was  error.  If  the  father  permitted  his  young  sons 
to  shout,  use  abusive  languge,  and  discharge  fire-arms  at  |>ersons 
who  were  passing  along  the  highway  in  front  of  his  house,  he  per- 
mitted that  to  be  done  upon  his  premises  which  in  its  nature  was 
likely  to  result  in  damage  to  those  passing,  and  when  an  injury  did 
happen  from  that  cause,  he  was  not  only  morally  but  legally  respon- 
sible for  the  damage  done.  If  a  parent  permits  his  very  young 
children  to  become  a  source  of  damage  to  those  who  pass  the  high- 
way  in  front  of  his  house,  he  is  as  much  liable  for  the  injury  as 
though  he  permitted  them  to  erect  some  frightful  or  dangerous  ob- 
ject near  the  highway  which  would  frighten  passing  teams  ;  and  in 
such  case  he  cannot  screen  himself  by  saying  that  he  did  not  in 
words  order  the  erection  to  be  made.  If  he  made  it  himself,  with 
the  intention  to  frighten  passing  teams,  he  would  be  responsible  for 
the  injury  caused  by  it ;  and  when  he  permits  his  irresponsible 
children  to  do  it,  he  is  equally  Uable,  because  he  has  the  control  of 
his  premises  as  well  as  of  the  children,  and  is  bound  to  restrain 
them  from  causing  a  dangerous  thing  to  be  erected  on  his  premiaes 
near  the  highway ;  and  permitting  his  young  sons  to  become  an  ob- 
ject of  fnght  to  teams  passing,  is  certainly  equally  if  not  more  rep- 
rehensible than  permitting  an  inanimate  structure  to  be  placed 
where  it  would  cause  such  fright.  We  think  the  evidence  oaght  to 
have  been  admitted  in  order  to  connect  the  father  with  the  acts  of 
the  young  sons  which  caused  the  injury  when  the  plaintiffs  were  on 
their  way  to  church  in  the  morning,  as  well  as  when  on  their  return 
from  the  church  m  the  afternoon. 

[Minor  question  omitted.] 

The  nonsuit  in  favor  of  the  &ther  upon  the  first  cause  of  aotioa 
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•stated  in  the  complaint  was,  we  thinks  improperly  granted,  even 
upon  the  evidence  admitted  by  the  court.  There  was  at  last  some 
evidence  admitted  upon  which  the  jury  might  have  held  the  father 
liable  for  the  acts  done  in  the  morning.  On  the  case  made  by  the 
plaintiflsy  under  the  too  strict  rule  held  by  the  court  as  to  the  admis- 
sion of  evidence,  there  was  still  enough  to  carry  the  case  to  the 
jnry  upon  both  the  causes  of  action  stated  in  the  complaint;  st  least, 
so  far  as  the  father  was  concerned. 

The  exceptions  to  the  rulings  as  to  the  form  of  the  special  verdict 
need  not  be  considered,  as  there  must  be  a  new  trial  for  the  errors 
above  suggested.  We  deem  it  proper  however  to  say  that  the  judge, 
in  his  instructions  upon  the  following  question  submitted  to  them, 
''Did  the  defendant  Frank  Noker  direct  hib  sons,  the  other  two 
defendants,  to  make  the  noise  they  did  when  the  plaintiffs  were  pass- 
ing the  house  with  their  team?  "fell  into  an  error  when  he  in- 
stmcted  them  ''that  in  order  to  answer  this  question  in  the  affirma- 
tive they  must  be  satisfied  from  the  evidence  that  he  by  word  so 
directed  his  sons  to  make  the  noise."  This  was  too  strict  a  limita- 
tion upon  the  subject.  The  evidence  might  have  satisfied  the  jury 
that  he  directed  the  act  of  his  sons,  but  they  might  be  unable  to 
find  evidence  that  he  did  so  direct  it  by  express  words  of  command. 
Certainly  no  express  command  to  do  as  they  did  was  necessary  to 
hold  the  father  liable  for  their  acts. 

For  the  errors  mentioned  the  judgment  must  be  reversed. 

Bt  the  Goubt.     The  judgment  of  the  Oircuit  Court  is  reversed, 

and  the  cause  remanded  for  a  new  triaL 

Judgment  reversed. 

NOTB  BT  THK  RspORTSR. —  Mr.  Schouler.  Dom.  Bel.,  §  968,  saja :  *'  On  the 
whole  it  maj  be  stated  as  a  rale  that  a  father  ia  not  liable  in  damages  for  the 
torts  of  Ilia  child,  oommitted  without  his  knowledge,  oonsent  or  sanction,  and 
not  in  the  coarse  of  his  employment  of  his  child." 

In  Moon  v.  Towen,  8  C.  B.  (N.  S.)  611,  the  father  was  held  not  to  be  liable 
for  false  imprisonment  at  the  suit  of  his  son  merelj  bj  his  knowledge  that  the 
suit  had  been  begun  and  the  defendant  in  it  had  been  remanded,  and  bj  his 
saying  that  he  would  not  interfere. 

In  71!^  V.  Tift,  4  Denio,  175,  it  was  held  that  a  father  is  not  liable  for  the 
willfal  act  of  his  minor  child  in  setting  the  father's  dog  on  the  plaintiffs  hog. 
Bwmsoii,  Ch.  J.,  said:  "The  defendant  was  not  answerable  for  the  act  of  his 
daogfater,  done  in  his  absence  and  without  his  authority  or  approval,  but  the 
daoghter,  whether  an  infant  or  not,  was  answerable  for  her  own  trespass.** 
Citing MeliimueT,  OriekeU,  1  East,  106;  FmUt  v.  JBimx  Bank,  17 Mass.  479. 500. 

In  addoedterg  t.  XoAr,  60  How.  Pr.  450,  N.  Y.  Com.  PL,  Special  Term, 
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Tift  ▼.  Hft,  WM  followed.  The  court  said:  "  In  MoPberaon  on  Infante,  4M, 
the  eues  in  which  an  adalt  is  liable  for  the  treepaases  of  an  infant  are  limited 
to  thoee  in  which  the  injury  is  done  bj  the  infant,  without  malice,  through 
the  negligence  of  the  adult."  "  There  is  no  case  in  the  courts  of  this  State 
which  holds  that  both  the  infant  and  the  parent  are  liable,'*  etc. 

In  Edwardi  v.  Orume,  18  Kans.  848,  an  action  for  negligently  setting  a 
prairie  on  fire,  the  court  said :  '*  The  main  question  in  this  case  is,  whether  a 
father  is  liable  in  a  civil  action  for  damages  for  the  wrongful  acts  of  his  minor 
son  where  the  son  lives  with  the  father  and  is  under  his  control,  but  where 
the  acts  complained  of  were  not  authorised  by  the  father,  were  not  done  in  his 
presence,  had  no  connection  with  the  father's  business,  were  not  ratified  by 
him,  and  from  which  the  father  received  no  benefit.  We  must  answer  thi^ 
question  in  the  negative.  The  father  in  such  a  case  is  not  liable.  Baker  v. 
Haldeman,  24  Mo.  219 ;  Tijfl  v.  Tlffl,  4  Denio,  175  ;  Moon  v.  Touton,  8  C.  B. 
(N.  8.),  611 ;  8.  c,  98  Eng.  Com.  Law,  611;  MeMdntu  v.  CriekeU,  1  East,  106. 
In  such  a  case  the  son  alone  is  liable.  Suppose  a  minor  son,  fifteen  or  twenty 
years  of  age,  should  steal  a  horse,  or  rob  a  bank,  and  abscond  with  the  pro- 
ceeds of  his  larceny,  does  any  one  suppose  that  the  father  would  have  to 
answer  therefor,  either  dvUly  or  criminally?  The  minor  alone  would  be 
liable,  and  he  would  be  liable  both  civilly  and  criminally." 

The  like  was  held  in  WUion  v.  Gaward,  59  111.  51,  an  action  of  trespass  by 
children  in  maltreating  hogs,  in  crossing  lands  to  go  to  school.  The  coart 
said:  **  It  would  be  unjust  to  hold  the  father  responsible  for  the  purely  mis- 
chievous and  willful  conduct  of  the  children."  PauUn  v.  Howter,  63  111.  812, 
was  very  similar.  The  court  said:  * '  This  instruction  is  not  based  upon  the  evi- 
dence. So  far  from  there  being  evidence  that  appellant  had  previously  di- 
rected his  son  to  Bet  the  dogs  after  appellee*s  hogs,  they  both  swear  that  no 
such  directions  were  given  ;  that  he,  on  a  previous  occasion,  simply  directed 
that  the  boy  turn  the  hogs  out  of  the  inclosure.  Yet  this  instruction  assumes 
there  was  such  evidence  in  the  record.  It  was  calculated  to  mislead,  and  on 
the  slight  eviden(^  in  the  case,  it  no  doubt  did  mislead,  as  with  such  evidence 
there  would  have  been  a  very  different  question  presented.  It  might  be  thai 
the  jury  could  have  presumed,  had  there  been  evidence  that  appellant  had,  on 
a  previous  occasion,  directed  his  son  to  set  the  dogs  after  the  hogs,  that  he 
had  a  general  authority  to  do  so,  but  even  had  there  been  such  evidence,  it 
was  not  the  province  of  ihe  court  to  determine  and  tell  the  jury  what  it  proved. 
That  was  for  the  jury." 

In  Chandler  v.  Deaton,  87  Tex.  406,  an  action  for  shooting  mules,  the  court 
said  the  father  could  not  be  held  unless  he  was  ''  in  some  way  implicated  aa 
principal  or  accessory."  or  ''counselled  or  abetted  his  sons,"  **or  if  he  con- 
cealed the  offense,  knowing  it  to  have  been  committed,  he  might  be  liable  in  a 
criminal  prosecution ;  and  there  may  be  some  doubt  whether  concealing  a 
knowledge  of  the  act  might  not  be  so  far  regarded  as  approbating  and  adopt- 
mg  the  act  of  his  sons  as  to  make  him  liable  in  damages.  This  question  how- 
ever does  not  arise  in  the  case,"  etc. 

In  Baker  v.  Haldeman,  24  Mo.  219,  hM  that  a  father  is  not  liable  for  lua 
minor  child's  assault.     The  court  below  instructed  that  **  unless  the  plaintiff 
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his  MtaUlshed  that  the  bqj  was  of  a  vicious  disposition  and  habits,  and  thai 
die  fother  knew  it  at  the  time,  he  is  not  responsible,"  ete.  The  Jury  found 
for  the  defendant.  This  was  aflBimed.  the  conn  holding  however  that  this 
instruetion  was  erroneous. 

In  Paul  V.  Hummel,  43  Mo.  119,  the  same  theorj  was  advanced  and  discarded, 
te  the  authority  of  Bfikcr  v.  Htddeman.  In  this  case  the  defendant  had  beeu 
notified  of  the  child's  bad  and  vicious  temper,  but  the  court  said  "A  parent 
eauDot  be  held  liable  for  the  willful  trespasses  and  torts  of  his  infant  children, 
wken  he  neither  assents  to  nor  ratifies  them.  "  There  is  no  such  relation  exist- 
ing between  father  and  son,  though  the  son  be  living  with  his  father  as  a 
member  of  his  family,  as  will  make  the  acts  of  the  son  more  binding  upon  the 
father  than  acts  of  any  other  person." 

In  Ne^omna  v.  Ilari,  14  Mich  233.  replevin  for  a  horse,  held  that  when  a 
minor  son  takes  up  an  estray,  without  the  consent  or  knowledge  of  his  father, 
he  Ui  a  trespasser,  and  a  subsequent  retention  by  the  father  confirms  the  tres- 
pass merely,  and  does  not  found  title  to  the  property.  The  court  said;  "If 
the  father,  seeing  the  property  running  at  large,  and  observing  and  deciding 
for  himself  upon  the  propriety  of  taking  it  up,  had  directed  the  son  merely  to 
execute  the  act.  this  would  have  been  the  act  of  the  father  and  not  of  the  son, 
«od  the  plaintiflF  would  have  had  in  this  respect  the  protection  which  the  stat 
ate  intended  to  give  him.  But  the  propriety  of  the  act  was  decided  upon  by 
the  son,  and  the  horse  seized  in  the  absence  of  the  father,  and  without  his 
knowledge  or  consent.  The  father  had  no  right  to  substitute  the  information, 
judgment  and  discretion  of  the  son  for  his  own."  Judgment  for  plaintiff. 
Martin.  CHi.  J.,  dissented,  holding  that  the  father  had  ratified  the  son's  acts. 
'*lf  he  had  repudiated  the  act  of  the  son,  and  turned  the  horse  loose  upon 
hearing  of  the  son's  act,  the  rule  would  be  different." 

In  BeeAif  v.  Reding,  16  Me  963.  the  court  said  * '  The  minor  sons  of  the 
defendant,  being  at  the  time  members  of  his  family,  with  the  defendant's 
teaim  at  three  several  times  hauled  away  the  defendant's  wood.  This  could 
hardly  have  been  done  without  the  defendant's  knowledge,  if  it  had  not  his 
approbation.  It  was  his  duty  to  have  restrained  them  from  trespassing  on  his 
neighbor's  property  Qin  tion  prohibet,  cum  prohi')ere  pamt,  jubei,  and  this 
aiaxin  may  be  applied  with  great  propriety  to  minor  children  residing  with 
and  under  the  control  of  their  father  If  he  had  caused  them  to  carry  the 
wood  back,  when  the  fact  came  to  his  knowledge,  if  he  did  not  know  it  at  the 
time,  he  would  then  have  done  his  duty  to  his  children  and  to  his  neighbor. 
Considering  the  relation  in  which  he  stood,  and  the  repeated  use  of  his  team  in 
getting  the  wood,  it  would  not  be  easy  for  him  otherwise  to  escape  legal  lia- 
bility upon  a  Just  view  of  the  facts  '* 

In  8lrM  v.  Levan  89  Penn  St  177  it  was  held  that  trespass  will  lie  against 
a  father  for  an  Injury  by  his  team  driven  by  his  son  with  whom  he  was  riding, 
but  the  question  of  liability  in  the  circumstances  is  for  the  jury  The  court 
said  The  father  "  made  no  objection  or  endeavor  to  control  his  son.  and  if  he 
did  not,  it  was  a  presumption  which  a  jury  might  well  make,  and  which  I  think 
they  were  bound  to  maKe  that  he  assented  to  wliat  was  done  in  the  manage- 
of  the  instrument  (the  team)  which  did  the  Injury, '  ete. 

Vol.  L— 49 
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Ln  Lashbrook  v.  PatUh,  1  Duv  (Ky.)  316»  heid,  that  a  father  is  liable  for  in 
Janes  by  the  negligence  of  his  minor  son  In  driving  the  fttther's  team  with  his 
approbation.  This  was  put  on  the  ground  of  service;  '*the  son  must  be 
regarded  as  in  the  father's  employment,  discharging  a  duty  osoally  performed 
by  a  slave,  and  therefore  must,  for  the  purposes  of  this  suit,  be  ragArded  as 
his  father's  servant.  * 

See  Teagarden  v.  McLaughUn,  86  Ind.  476;  s.  c,  44  Am.  Bepw  888;  MaddM 
V.  Brtnm,  71  Me.  482;  s.  c,  86  Am.  Rep  886. 


Mink  y.  Statb. 

(00  wis.  6B8.) 

MofrHage — UgUwrnaey  ^  w{fe  as  wUneu  —  proof  of  htttband^t  non-aecem, 

A  wife  may  not  testify,  on  a  question  of  the  legitimacy  of  her  childrai,  la 
facts  tending  to  show  non-access  of  the  husliand.* 

i^ONVIGTION  of  bastardy.     The  opinion  states  the  case. 

8,  d  A.  8.  Ritchie,  for  plaintiff  in  error. 

H.  W.  OhynowUhf  assistant  attorney-general,  for  defendant  im 
error. 

Ortok,  J.  This  is  a  case  of  bastardy.  The  prosecntrix  was  a 
married  woman,  and  the  wife  of  one  John  Birket  The  child  was 
begotten  in  January,  1881,  and  bom  the  following  November,  in  the 
city  of  Racine.  The  marriage  between  her  and  John  Birket  took 
place  in  Galena,  Illinois.  It  inferentially  appears  from  theeTidence 
that  they  lived  together  in  the  State  of  Iowa  in  1879,  and  that  she 
leftr  him  in  that  State  and  came  from  there  to  the  city  of  Racine  in 
1880.  On  the  trial  the  prosecutrix  was  asked  by  the  prosecutor, 
"  Who  did  you  come  from  Iowa  with  ?  "  and  she  answered,  "  I  came 
alone."  '^  Where  was  your  husband  when  yon  came  alone  from 
Iowa  ?  "  and  she  answered,  '*  I  don't  know  where  he  was.'*  **  Have 
you  ever  had  connection  with  any  other  man  ?  "  and  she  answered, 
**  No,  sir;  I  never  did."  These  questions  were  all  objected  to  at  the 
time  and  the  objection  overruled,  and  the  counsel  of  the  defendant 

*  See  Melvia  v.  Meivin  (58  N.  H.  609).  42  Am.  Rep.  60&  ~^ 
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moved  to  strike  them  and  the  answers  to  them  out  of  the  evidence^ 
and  the  motion  was  denied.  Oonnsel  of  the  defendant  asked  the 
court  to  instruct  the  jury  as  follows:  **  The  wife  is  not  a  competent 
witness  to  prove  that  the  husband  did  not  have  access  to  her,  and 
you  will  therefore  disregard  all  evidence  given  by  the  prosecutrix 
herself  which  tends  to  show  that  the  husband  could  not  have  been 
the  father  of  the  child; "  which  instruction  the  court  refused  to 
give.  After  verdict  the  counsel  of  the  defendant  moved  for  a  new 
trial,  and  urged  these  sama  objections  again. 

The  law  is  well  settled  that  the  wife,  on  the  question  of  the 
legitimacy  of  her  children,  is  incompetent  to  give  evidence  of  the 
non-access  of  her  husband  dunng  the  time  in  which  they  must 
have  been  begotten.  This  rule  is  founded  on  the  very  highest 
grounds  of  public  policy,  decency  and  morality.  The  presumption 
of  the  law  is  in  such  a  case  that  the  husband  had  access  to  the  wife^ 
and  this  presumption  must  be  overcome  by  the  clearest  evidence 
that  it  was  impossible  for  him,  by  reason  of  impotency  or  imbecility, 
or  entire  absence  from  the  place  where  the  wife  was  during  such 
time,  to  have  had  access  to  the  wife,  or  to  be  the  father  of  the 
child.  Testimony  of  the  wife  even  tending  to  show  such  fact,  or 
of  any  fact  from  which  such  non-access  could  be  inferred,  or  of  any 
collateral  fact  connected  with  this  main  fact  is  to  be  most  scmpu- 
loasly  kept  out  of  the  case;  and  such  non-access  and  illegitimacy 
must  be  clearly  proved  by  other  testimony.  King  v.  Inhabtianis^ 
etc.,  5  Ad.  4  El.  180;  Denmaon  v.  Page,  20  Penn.  St.  420;  Peoph 
V.  Overseersy  15  Barb.  286;  Comm.  v.  Shepherdy  6  Binn.  283;  State 
V.  Peitaway,  3  Hawks,  625;  Cope  v.  Cope,  1  Moody  &  R.  269.  Th^ 
law  is  so  well  settled,  and  not  being  disputed  by  the  attorney-gen- 
eral on  the  argument,  no  further  citation  of  authority  is  necessary. 

The  only  question  is.  Do  these  questions  or  answers  conflict  with 
this  principle?  Asking  the  prosecutrix  *'  who  came  with  her  from 
Iowa,'*  where  she  had  lived  with  her  husband,  included  her  hus- 
band, and  implied  the  inquiry  whether  he  came  with  her;  and  the 
answer,  **  I  came  alone,"  established  the  fact  that  he  did  not  come 
with  her.  The  question,  ''Where  was  your  husband  at  any  par- 
ticular time,"  whether  during  the  time  within  which  the  child  was 
begotten  or  not,  was  held  in  Kvig  v.  InJutbttants,  etc.,  supra,  to  be 
a  collateral  fact  directly  connected  with  the  main  fact,  and  objec- 
tionable. The  second  of  the  above  questions  comes  directly  within 
this  decision.     '^  Where  was  your  husband  when  you  came  alone 
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from  Iowa?*'  and  her  answer,  *^  I  don't  know  where  he  was/'  ini* 
plied  that  they  were  estranged  from  each  other,  or  that  they  had 
permanently  separated;  or  at  least,  that  they  were  not  together  or 
near  each  other.  By  the  rule  of  evidence  in  ordmary  cases  such  a 
condition  of  their  relations  as  husband  and  wife  would  be  presumed 
to  have  continued  to  that  time,  the  contrary  not  being  proved. 
The  last  of  the  above  questions  and  the  answer  were  positive  and 
direct  proof  that  the  husband  had  had  no  access  to  her  during  the 
time  in  which  the  child  must  have  been  begotten.  ^'  Have  you 
ever  had  connection  with  any  other  man?  "  **  No,  sir;  I  never  did.'* 
This  question  was  understood  to  refer  to  the  time  within  which 
some  other  man  might  have  begotten  the  child,  and  ''any  other 
man"  embraced  all  men,  including  the  husband,  except  the  de- 
fendant. All  these  questions  were  very  strongly  objectionable,  and 
the  answer  more  so;  and  esi>ecially  so  in  a  case  where  to  say  the 
least,  the  testimony  of  the  other  witnesses  as  to  such  non-access  was 
very  weak  and  inconclusive.  These  witnesses  did  not  know  that 
the  prosecutrix  was  married  until  the  examination  of  this  case  be- 
fore the  magistrate;  never  knew  or  saw  the  husband  at  any  time; 
and  knew  nothing  of  his  personal  appearance;  and  yet  they  testi- 
fied that  they  had  never  seen  him  in  Racine.  This  is  the  weakest 
kind  of  negative  testimony,  and  it  is  quite  apparent  that  the  jury 
must  have  relied  on  the  testimony  of  the  prosecutrix  herself  almost 
solely  for  proof  —  conclusive  proof — of  the  non-access.  These 
were  errors. 

By  THB  Court.     The  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Beversed  and  remanded. 
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SteimdUlan  ~~  inter  Stats  ~~  detention  fnr  another  erime — CmutUutionea  Imm 

**  crime  "  — crime  near  county  boundary. 


In  the  abeeDoe  of  compact  between  the  States  a  fugitive  extradited  for  oim 
crime,  may,  after  discharge  aod  lief  ore  he  is  allowed  to  return,  be 
and  tried  for  another  crime. 

Fblae  pretenses  is  a  **  crime.*' 
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1  staiate  pit>Tidliig  that  offenses  committed  within  one  hundred  rods  of  the  di« 
▼iding  line  between  two  counties  may  be  prosecuted  and  punished  in  either, 
is  not  in  ▼ioUtion  of  a  constitutional  provision  securing  to  the  accused  the 
light  to  trial  by  a  jury  of  the  *'  county  or  district '  wherein  the  offense  was 
eommitted,  and  which  county  or  district  shall  liave  previously  been  asoer- 
tained  by  law. 

nERTIOBABI.    The  opinion  states  the  facts. 

Siroud,  Arfnstrong  dk  Stroud^  for  relator. 

H.  H.  OurtiSy  distnct-attomey,  and  H.  W.  Chynow$th^  assiataiit 
attomey-generaU  for  respondent. 

Cassodat,  J.  1.  It  18  claimed  that  the  arrest  for  the  last  of- 
fense was  illegal  because  it  was  made  immediately  after  the  relator 
had  been  tried,  acquitted  and  discharged  on  tbeoflFense  upon  which 
he  had  been  brought  to  the  State  from  Indiana  on  the  requisition 
of  the  goremor,  and  before  he  had  time  to  return. 

Treaty  stipulations  between  nations  frequently  guarantee  to  the 
fngitiye  the  right  to  leave  the  demanding  country  after  the  trial 
for  the  offense  for  which  the  fugitive  has  been  surrendered^  in  case 
of  acquittal,  or  in  case  of  conviction  after  his  endurance  of  the 
punishment.  When  not  so  guaranteed  it  is  sometimes  made  the 
subject  of  executive  pledge.  Whart  Oonfl.  Laws,  §§  835,  844, 
846.  It  has  been  held  that  an  extradited  fugitive  cannot  be  held 
in  violation  of  such  treaty  or  pledge  to  answer  for  any  other  offense 
than  the  one  for  which  he  had  been  surrendered.  U.  S.  v.  WfUts, 
U  Fed.Bep.  130;  Comm.  v.  Hatoe^y  13  Bush,  697;  s.  c,  26  Am. 
Bep.  242.  But  in  the  absence  of  such  treaty  stipulation  it  has  been 
held  that  there  is  no  implied  obligation  to  delay  the  arrest  for  such 
other  offense.  Adriance  v.  Lagrave^  59  N.  Y.  110;  s.  c,  17  Am.  Sep. 
317;  U.  S.  ▼.  Caldwetty  8  Blatchf.  131;  U.  S.  v.  Lawrence^  13 
Blatchf.  295.  So  it  has  been  held  to  be  no  ground  for  releasing  a 
prisoner  who  had  escaped  from  the  State  in  Canada  and  been  forci- 
bly brought  back  to  the  State  and  there  arrested  without  the  as- 
sent of  the  authorities  of  Cantida.  Siaie  v.  BrewMer^  7  Vt.  118; 
PwplU  T.  Rotoe,  4  Park.  Cr.  R.  253;  Z>ot9«' case,  18  Penn.  St.  37. 

Here  no  treaty  stipulation  to  guarantee  return  is  involved,  and 
hence  cases  of  international  extradition  ansing  under  such  treaties 
are  not  applicable.     Ham  v.  SiatB^  4  Tex.  App.  645.    This  is  a  case 
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of  mter-State  extradition,  and  arises  ander  the  Constitution  and  laws 
of  the  United  States.  '^  A  person  charged  in  any  State  with  trea- 
son, felony,  or  other  crime,  who  shall  flee  from  justice,  and 
be  found  in  another  State,  shall,  on  deman.d  of  the  executive  au- 
thority of  the  State  from  which  he  fled,  be  delivei'ed  up  to  be  re- 
moved to  the  State  having  jurisdiction  of  the  cnme."  Const,  of 
U.  S.,  art.  IV,  §  2  The  act  of  Congress  is  of  the  same  import  and 
provides  that  a  copy  of  an  affidavit  made  before  a  magistrate  of  the 
State  from  whence  the  person  so  chai'ged  has  fled,  properly  certi- 
fied, shall  be  sufficient  to  authorize  such  demand*  arrest  and  deliv- 
ery. Chap.  198,  R.  S.,  Wis,  and  §  5278,  R  S.,  U.  S.  The  act 
however  is  wholly  silent  as  to  any  delay  in  arresting  the  prisoner 
upon  any  different  charge  after  he  has  been  acquitted  or  after 
he  has'  endured  the  punishment  for  the  ofFense  for  which  he 
was  extradited.  It  contains  no  provision  securing  to  the  fugi- 
tive any  right  of  return*  This  distinction  between  inter- 
national and  inter-State  extradition  seems  to  be  very  marked. 
True,  the  learned  judge  who  wrote  the  opinion  in  Cannon's 
case,  47  Mich.  486,  cited  by  counsel,  said,  ''  We  do  not  per- 
deive  any  ground  for  the  distinction."  But  the  difference  be- 
tween such  treaty  stipulations,  and  the  Constitution  and  laws  of 
the  United  States,  was  not  even  mentioned,  and  no  authoritv 
was  cited,  nor  argument  advanced,  to  prove  that  there  was  none. 
Oh  the  contrary,  the  learned  judge  said  :  **  We  do  not  deem  it 
necessary  to  refei  at  large  to  the  decided  cases  which  were  cited  on 
the  hearing.  They  cannot  be  reconciled  in  principle — although 
very  few  of  them  would  conflict  with  our  views  on  so  plain  a  caae 
as  the  present."  The  learned  judge  and  the  court  were  evidently 
impressed  with  the  features  and  circumstances  of  the  arrest  m  thi^ 
particular  case  which  distinguished  it  from  the  cases  there  cited  by 
counsel.  It  has  frequently  been  held  in  effect  however  by  courts 
of  equal  ability,  that  a  fugitive  from  justice  extradited  under  the 
Constitution  and  laws  of  the  United  States,  on  the  charge  of  the 
commission  of  a  specific  crime,  and  discharged  therefrom,  can  be 
held  by  the  courts  of  the  State  to  which  he  is  surrendered,  for 
another  and  entirely  different  crime.  //*  r$  Nat/eSi  17  Alb.  Law  J. 
407  ;  In  re  Miles,  52  Vt.  609  ;  Ham  v.  SiaU,  4  Tex.  App.  645  ; 
WtUtams  V.  Bacon,  10  Wend.  636  ;  BrofOfiing  v.  Abrams,  51  How. 
Pr,  172 ;  Daw's  case,  18  Penn.  St  87. 
The  inter-State  extradition  clause  of  the  Constitution  was  never 
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intended  for  the  benefit  of  fugitives,  nor  to  enable  them  to  escape 
just  punishment  for  their  offenses.  On  the  contrary,  it  was  to  se- 
cure the  apprehension  of  any  who  should  escape  the  jurisdiction 
wherein  his  offense  had  been  committed.  It  was  in  effect  a  com- 
pact between  the  States  upon  a  subject  purely  local,  and  as  to  which 
each  would  otherwise  have  been  an  independent  soyereignty,  that 
in  case  any  person  charged  with  crime  in  one  State  fled  into  another, 
such  other  should,  on  demand  of  the  executive  of  the  former,  cause 
him  to  be  arrested  and  secured,  if  found  therein,  and  delivered  up 
to  the  agent  of  the  former  to  be  removed  to  the  State  from  which 
he  so  fled.  It  was  in  effect,  a  pledge  from  every  State  to  each  of 
the  others,  incorporated  into  the  organic  law  of  the  nation,  that  it 
▼onld  become,  to  a  certain  extent,  an  agency  in  the  administration 
of  the  laws  of  every  other  State  against  treason,  felony,  or  other 
crime,  as  to  all  such  criminals  as  should  come  within  its  borders. 
By  it  each  State  agreed  not  to  willingly  become  a  refuge  for  the 
criminals  of  any  other,  and  not  to  allow  any  guilty  person  to  go 
unpunished  by  its  aid  or  connivance.  This  duty  each  State  volun- 
tarily assumed.  The  crime  being  committed,  the  offense  properly 
charged,  and  the  demand  being  properly  made,  the  act  of  Congress 
referred  to  says  *^  it  shall  be  the  duty  of  the  executive  authority  of 
the  State  "  to  cause  the  fugitive  to  be  arrested  and  secured,  and  to 
be  delivered  to  the  agent  of  the  State  from  which  he  fled.  **  The 
performance  of  this  duty  however,*'  said  Taney,  0.  J.,  ''  is  left  to 
depend  on  the  fidelity  of  the  State  executive  to  the  compact  en- 
tered into  with  the  other  States  when  it  adopted  the  Constitution 
of  the  United  States,  and  became  a  member  of  the  Union.  It  was 
so  left  by  the  Constitution,  and  necessarily  so  left  by  the  act  of  1793. 
*  *  *  But  if  the  governor  of  Ohio  refuses  to  discharge  this 
duty,  there  is  no  power  delegated  to  the  general  government,  either 
through  the  judicial  department  or  any  other  department,  to  use 
any  coercive  means  to  compel  him.*'  Keniucky  v.  Dennison,  24 
How.  109.  To  the  same  effect,  Taf/lor  v.  Taintar,  16  Wall.  370  ; 
Ez  parte  Virginia,  100  U.  S.  347,  359;  Ez  parte  Siebold,  100  U.  S. 
391.  "  But  if  he  act,"  said  Mr.  Justice  Swaykb  in  Taylor  v. 
Tainior,  supra,  *^  and  the  fugitive  is  surrendered,  the  State  whence 
he  18  removed  can  no  longer  require  his  appearance  before  her  tri- 
bunals, and  all  obligations  which  she  has  taken  to  secure  that  result 
thereupon  at  onco,  ipso  facto,  lose  their  binding  effect" 
Thus  it  appears  that  the  State  demanding  and  the  State  delivering 
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are  each  under  a  reciprocal  duty  to  the  other,  the  performance  of 
which  depends  upon  their  respectiye  fidelity  to  the  mutual  obligations 
resting  upon  them.  But  the  State  of  Indiana  is  not  here  complain- 
ing  of  any  yiolation  of  duty,  nor  that  any  of  its  sovereign  rights 
have  been  outraged.  It  is  the  fugitive  who  makes  complaint,  and 
in  the  name  of  Indiana  asks  that  he  may  be  restored  to  that  State 
from  which  he  was  extradited.  He  does  this  under  an  agreement 
or  compact  between  the  two  States,  not  made  to  secure  his  escape 
from  punishment,  but  to  insure  his  trial,  notwithstanding  he  has 
fled  the  State,  in  case  he  is  charged  with  a  crime.  Here  the  relator 
was  extradicted  because  he  was  so  charged.  For  that  offense  he 
was  tried,  acquitted  and  dischaiged.  The  record  discloses  no 
executive  pledge  guarantying  his  return.  After  his  discharge  he 
was  arrested  for  obtaining  property  under  false  pretenses.  He  now 
asks  to  be  discharged  because  he  was  not  allowed  time  to  return  to 
Indiana  before  being  arrested  for  the  second  offense. 

In  Cannon^s  case,  47  Mich.  486,  the  prisoner  was  taken  from 
Kansas  to  Michigan,  on  a  requisition  of  the  governor  of  the  latter 
State,  on  the  criminal  charge  of  seduction  committed  in  that  State. 
On  being  thus  brought  into  Michigan  he  was  taken  before  a  justice 
of  the  peace,  December  12,  1881,  on  the  warrant  for  the  seduction, 
for  examination.  The  hearing  was  adjourned  for  cause  to  December 
27,  1881.  Before  the  hearing  and  while  the  prisoner  was  out  on 
bail,  to-wit :  December  16,  1881,  the  prosecuting  attorney  com> 
raenced  bastardy  proceedings  for  the  same  transaction  involved  in 
the  previous  complaint  for  seduction,  and  thereupon  a  warrant  was 
issued  and  he  was  arrested  December  17,  1881.  To  that  charge  he 
refused  to  plead.  December  27,  1881,  he  was  brought  before  the 
magistrate  on  the  charge  of  seduction,  which  was  at  once  discon- 
tinued on  the  admitted  ground  that  it  was  not  founded  on  any  legal 
treasons.  Thereupon  the  prisoner  was  released  by  the  Supreme 
Court  on  habeas  corpus  from  detention  in  the  bastardy  proceedings. 
The  court  held  that  he  was  in  legal  duress  at  the  time  of  the  arrest 
in  the  bastardy  proceedings,  and  in  that  the  case  is  distinguishable 
from  the  one  before  us.  The  court  also  held  in  effect  that  bastardv 
was  not  such  an  offense  as  would  have  authorized  extradition.  If 
that  was  so,  it  was  a  strong  and  additional  reason  for  holding  the 
arrest  illegal.  U.  S.  v.  Waiia,  14  Fed.  Bep.  130.  The  court  also 
intimated,  if  it  did  not  hold,  that  the  charge  of  seduction  was 
resorted  to  without  any  legal  ground  therefor  and  in  bad  faith, 
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merely  to  get  the  prisoner  within  the  State.  WiUianis  y.  Bacon, 
10  Wend.  636.    Here  there  is  no  intimation  of  any  bad  faith. 

Whether  obtaining  property  under  false  pretenses  is  a  '^  crime/* 
▼ithin  the  meaning  of  that  word  as  used  in  the  Constitution  and 
laws  of  the  United  States,  is  a  question  properly  for  consideration. 
It  seems  to  be  settled  that  the  words  ^'  treason,  felony  or  other 
crimev"  as  there  used,  '^embrace  every  act  forbidden  and  made 
punishable  by  a  law  of  the  State.  The  word  'crime'  of  itself 
includes  every  offense,  from  the  highest  to  the  lowest  in  the  grade 
of  offenses,  and  includes  what  are  called  misdemeanors,  as  well  as 
treason  and  felony.' "  24  How.  99  ;  People  v.  DondhuSy  84  N.  Y. 
438 ;  Morion  v.  Skiwier,  48  Ind.  123 ;  In  re  Voorhees,  32  N.  J. 
L.  141.  This  rule  was  adopted  by  the  present  chief  justice  in  In 
re  Hooper^  52  Wis.  701,  702,  and  is  abundantly  supported  by  the 
authorities  there  cited.  The  obtaining  of  property  under  false  pre- 
tenses  is  clearly  a  crime  in  this  State  (R.  S.,  §  4422),  and  being  so, 
there  can  be  no  question  but  what  it  is  a  crime  within  the  meaning 
of  that  word  as  used  in  the  Constitution  and  laws  of  the  United 
States. 

It  follows  that  the  relator  might  have  been  again  extradited  had 
he  been  allowed  to  go  to  Indiana  after  being  discharged  on  the  first 
offense.  This  being  so,  there  seems  to  be  no  practical  reason  for 
holding  that  the  relator  could  not  be  legally  arrested  immediately 
upon  his  discharge  from  the  first  offense,  instead  of  being  allowed 
to  escape  the  State  and  then  brought  back  on  requisition.  Such  an 
arrest  in  such  a  case  was  certainly  not  in  violation  of  any  law  of  the 
United  States.  It  was  not  in  conflict  with  an  agreement  between 
the  States.  It  was  no  breach  of  any  executive  pledge.  It  was  no 
interruption  of  any  comity  between  the  States.  We  must  therefore 
hold  that  the  arrest  was  not  illegal  by  reason  of  any  of  the  objections 
mentioned. 

2.  It  is  claimed  that  although  the  alleged  misrepresentations 
were  made  m  Columbia  county,  yet  that  the  arrest  was  illegal  be- 
caose  the  property,  when  obtained,  was  twenty  rods  beyond  the 
bonndaiy  line  of  that  county.  The  statute  provides  that  offenses 
ccnnmitted  within  one  hundred  rods  of  the  dividing  bne  between 
two  counties  may  be  alleged  in  the  information  to  have  been  com* 
mitted  in  either  of  them,  and  may  be  prosecuted  and  punished  m 
either  county,  and  the  court  of  either  such  county,  whose  process 
ahall  have  been  first  served  upon  the  defendant,  shall  have  priority 
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of  jurisdiction.  R.  S.,  1849,  chap.  141,  §  7;  R  S.,  1858,  chap. 
172,  §  7;  B.  S.,  §  4618.  It  is  urged  that  this  statute  is  in  conflict 
with  the  provision  of  the  Constitution  which  secures  to  the  accused 
the  right  ^^  to  a  speedy  public  trial  by  an.  impartial  jury  of  the 
county  or  district  wherein  the  ofFense  shall  have  been  committed; 
which  county  or  district  shall  have  been  previously  ascertained  by 
law."  §  7,  art.  1.  This  provision  was  embodied  in  the  same  title 
of  the  Revised  Statutes  of  1849  as  the  above  section.  R.  S.,  1849, 
chap.  132,  §  2.  Assuming  that  the  obtaining  of  the  property  was 
essential  to  the  completion  of  the  ofFense,  yet  it  was  in  part  at  least 
committed  in  the  county  of  Columbia.  Wilcox  v.  Nolu,  34  Ohio  St 
520.  This  being  so,  the  constitutional  question  involved  is  very 
much  like  the  one  in  Stale  v.  PauUy^  12  Wis.  537;  where  it  was 
held  that  a  statute  was  constitutional  which  provided  that  if  any 
mortal  wound  be  given  in  one  county,  by  means  whereof  death 
ensue  m  another  county,  the  ofFense  may  be  prosecuted  in  either 
county.  R.  S.,  1849,  chap.  141,  §  8;  R.  S.,  1858,  chap.  172,  g  8; 
R.  S.,  §  4619.  Both  of  '^  these  sections,"  said  the  late  chief  justice, 
''were  framed  by  very  intelligent  gentlemen,  some  of  them 
being  distinguished  members  of  the  bar,  in  the  same  year 
in  which  the  Constitution  was  adopted;  and  they  are  pl^nly 
founded  on  the  clause  of  the  Constitution  in  question."  In  re  Eh- 
dred,  46  Wis.  549.  Of  courae  where  the  offense  is  partly  com- 
mitted in  each  county  and  wholly  in  neither,  as  where  it  is  com- 
mitted right  upon  the  line  between  two  counties,  there  must  be 
jurisdiction  somewhere,  and  at  common  law  it  seems  to  have  been 
in  either  county.     2  Whart.  Crim.  Law  (7th  ed.)  §  2141. 

But  assuming  that  the  offense  was  committed  at  the  place  where 
the  horse  was  obtained,  and  not  where  the  representations  were 
made,  yet  we  are  of  the  opinion  that  the  courts  of  Columbia  county 
had  jurisdiction.  These  sections  of  the  statute  having  been  adopted 
in  the  same  year  as  the  Constitution,  and  the  constitutional  clause 
having  been  embodied  in  the  same  title  with  these  sections  by  the 
revisers  of  the  statutes  of  1849  and  the  legislatni'e  which  adopted 
them,  show  pretty  clearly  that  the  words  "  or  district,"  as  iiaed  m 
this  clause  of  the  Constitution,  were  intended  by  the  framers  of 
that  instrument,  and  understood  by  all  at  the  time  to  mean  some- 
thing different  than  the  word  ''county"  as  therein  used;  especially 
when  taken  in  connection  with  the  words  "  which  county  or  dis- 
trict shall  have  been  previously  ascertained  by  law."    From  this  it 
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appears  to  be  competent  for  the  legislature  to  change  the  bounda- 
ries of  the  districts  without  changing  the  boundaries  of  the  coun- 
ties For  as  observed  by  Ryan,  C.  J.,  in  the  case  above  cited, 
''the  words  *  county'  or  'district/  as  used  in  the  clause,  must 
both  be  held  to  have  a  meaning  and  a  use."  46  Wis.  548.  Giving 
to  each  such  distinct  meaning  and  use,  there  seems  to  be  no 
difficulty  m  holding  that  each  criminal  district,  as  ascertained  by 
the  laws  now  in  force,  extends  one  hundred  rods  beyond  the  bound- 
aries of  each  county. 

Whether  a  juryman  residing  outside  of  the  county,  but  within 
one  hundred  rods  of  the  county  line,  and  hence  within  the  district, 
would  for  that  reason  be  incompetent,  or  a  subject  of  peremptory 
challenge,  is  a  question  not  here  presented.  **  This  very  peculiar 
language  "  of  the  Constitution,  said  the  late  chief  justice,  **  is  ob- 
viously designed  to  avoid  the  difficulties  which  had  arisen  at  com- 
mon law,  without  depriving  the  accused  of  trial  by  a  jury  of  the 
vicinage."  46  Wis.  548.  Of  course  no  one  would  insist  upon  a 
construction  which  would  require  oveiy  juryman  in  every  criminal 
case  to  be  a  resident  of  the  very  place  where  the  crime  was  com- 
mitted. On  the  contrary  most  of  them  must  necessarily  reside 
quite  remotely  from  such  place.  The  constitutional  right  secured 
is  that  they  shall  all  be  taken  from  ''  the  county  or  district  wherein 
the  offense  shall  have  been  committed."  This  constitutional  pro- 
vision does  not  undertake  to  define  or  limit  the  jurisdiction  of  the 
courts  over  criminal  offenses,  but  simply  defines  and  limits  the  lo- 
cality from  which  a  jury  must  be  taken  for  the  trial  of  such  of- 
fenses, and  secures  to  him  the  right  of  a  trial  within  the  same  lim- 
its. This  has  been  substantially  held  in  Minnesota.  Stale  v.  Rob- 
tnMn,  14  Minn.  453.  See  also  Wheeler  v.  Slaie,  24  Wis.  52.  In 
Tennessee,  the  words  '^  or  district,"  in  a  similar  constitutional  pro- 
vision, were  treated,  in  view  of  their  prior  use,  as  a  mere  superflu- 
ity. Armstrong  v.  Slate^  1  Gold.  338.  But  for  the  same  reason 
we  feel  bound  to  give  them  significance.  If  the  clause  in  question 
was  iutended  to  absolutely  define  and  limit  criminal  jurisdiction, 
then  there  could  be  no  change  of  venue  even  on  behalf  of  the  pris- 
oner. It  IS  the  *^  right "  of  the  **  accused  "  that  the  constitutional 
clause  in  question  is  dealing  with,  and  not  the  jurisdiction  of  the 
courts.  It  is  found  in  the  article  on  the  *^  Declaration  of  Rights," 
and  not  in  the  article  on  '' Judiciary."  No  clause  of  this  last  arti- 
cle, or  any  other,  has  been  pointed  out  which  seems  to  limit  such 
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criminal  jurisdiction  to  the  precise  boundaries  of  the  oonntj,  and 
we  find  none.  On  the  contrary,  the  Constitution  in  another  artiele 
speaks  of  *^  each  county  of  this  State  organized  for  judicial  pur> 
poses"  (§  II,  art.  VII),  clearly  indicating  that  a  county  may  be 
organized  as  a  county,  and  yet  not  organized  as  such  for  judicial 
purposes.  Accordingly  there  are  several  counties  in  the  State  organ- 
ized for  county  purposes  only,  and  yet  each  is  attached  to  some 
other  county  for  judicial  purposes.  The  Constitution  seems  to 
leave  such  criminal  jurisdiction  almost  wholly  to  be  regulated  by 
statute. 

We  must  therefore  hold  that  the  arrest  was  not  illegal  by  reason 
of  the  property  being  obtained  twenty  rods  outside  of  the  bounda- 
ries of  Columbia  county;  and  that  notwithstanding  that  tact,  the 
courts  of  that  county  under  the  statute  referred  to  had  jurisdic- 
tion to  prosecute  and  punish  the  offense  of  which  the  accnaed  is 
charged. 

[Minor  points  omitted.] 

Br  THE  CouBT.     The  order  remanding  the  prisoner  is  aflBrmed. 

Ord$r  a  firmed. 
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Yax  Houtbk  t.  SfumL 

(himkuUiaw^indseefU 


lilt  Bol  wwnHri  to  the  crime  of  indecent  ezpoeare  that  anybodj  thoald  hmw9 
■een  the  ezpoBaie,  provided  U  were  intentionally  made,  in  a  pablic  plaoe^ 
■ad  penooa  were  present  who  could  liave  seen  if  they  had  looked. 

pONVIOTION  of  indeoent  expogare.    The  apanm  atates  the  emd. 

Biwmrd  M.  OoUb^  for  plaintiff  in  error. 

Otoar  E$9nj  proeeoutor  of  the  pleas,  for  State. 

Bbaslit,  C.  J.  This  was  an  indictment  charging  the  defendant 
with  indeoent  exposure.  The  criminal  act  alleged  was  that  the 
defendant,  in  urinating,  intentionally  exposed  his  nakedness  in  a 
pabhc  place.  Tlie  transaction  in  qnestion  oocnrred  in  the  yard  of 
a  house  which  was  occupied  in  part  by  the  defendant  and  in  part 
by  the  prosecutors.     The  defendant  himseli,  when  on  the  stand  as 
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a  witness^  admitted  that  if  he  had  done  the  act  in  the  places  desig- 
nated by  the  prosecutors  in  their  testimony,  he  would  have  exposed 
himself  to  the  windows  of  two  dwelling-houses  that  were  then  in* 
habited  and  were  close  to  the  locus  tn  qtio.  The  defendant,  at  the 
tnal,  in  his  own  testimony,  denied  that  he  occupied  the  position  in 
question,  and  asserted  that  at  the  time  of  the  occurrence  he  had 
betaken  himself  to  a  place  retired  from  observation. 

If  the  State's  account  of  this  affair  was  the  truth,  there  can  be  no 
doubt  that  m  a  legal  sense  the  act  complained  of  was  done  in  a 
public  place.  Accepting  that  version  as  the  true  one,  the  defendant 
exposed  himself  so  that  he  could  be  seen  from  the  windows  of  two 
dwelling-houses  that  were  within  a  few  feet  of  the  place  of  the  occur- 
rence. It  it  were  the  law  that  a  man  could  lewdly  expose  his  naked 
person  to  the  inmates  of  two  dwelling-houses,  as  was  said  in  the 
case  of  Reg,  v.  Holmes^  6  Cox  C.  C.  216,  "this  would  not  be  a 
country  fit  to  live  in  if  such  an  abominable  outrage  could  go 
unpunished." 

According  to  the  law  of  this  offense  thie  place  is  a  public  one  if  the 
exposure  is  such  that  it  is  likely  to  be  seen  by  a  number  of  casual 
observers.  In  the  case  of  Reg.  v.  Farrell,  9  Cox  C.  C.  446,  which 
18  an  authority  relied  upon  by  the  defense  in  the  present  instance, 
it  was  declared  that  by  an  indecent  exposure  in  a  place  not  far  from 
a  highway,  the  common  law  offense  had  not  been  committed,  but 

■ 

the  court  was  careful  to  supplement  his  decision  with  the  remark 
**  that  it  IS  not  to  be  taken  that  we  lay  down  that  if  the  prisoner 
was  seen  by  one  person,  but  there  was  evidence  that  others  might 
have  witnessed  the  offense  at  the  time,  we  would  not  uphold  the 
conviction." 

On  the  facts  of  the  case,  if  the  jury  took  them  as  stated  by  the 
witnesses  for  the  prosecution,  the  place  of  the  alleged  offense  was  a 
public  place,  and  if  the  judge  had  so  told  the  jury  his  charge  in  that 
respect  would  have  been  legal  and  would  have  comprised  all  that  he 
could  be  required  to  say  on  the  subject.  The  same  testimony  proved 
that  when  m  that  position  he  was  seen  by  them  to  make  an  indecent 
exposure  of  his  person.  Upon  this  subject  the  trial  judge  charged 
in  these  words  '*  I  think  the  true  principle  is,  and  I  so  instruct 
yon,  that  as  a  general  proposition  the  place  where  the  exposure  is 
made  should  bo  public;  but  that  it  is  sufficient  if  the  place  is  not 
ordinarily  public,  but  only  so  in  consequence  of  persons  being  tem- 
porarily assembled  there,  and  further  that  there  is  no  need  thai  the 
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exposure  should  be  actually  seen  by  any  one,  provided  that  it  was 
made  to  be  seen,  and  those  who  were  there  could  have  seen  it  if  they 
had  looked,  and  if  so  made,  the  place  being  public,  it  is  immaterial 
▼hether  the  exposure  was  made  to  one  person  or  to  many." 

In  my  opinion  this  extract  from  the  charge  contains  a  proper 
expression  of  the  law  on  this  general  subject,  but  that  part  of  it 
which  consists  of  the  declaration  that  the  delinquent  need  not  be 
seen  by  any  one,  was  not  germane  to  the  case,  for  both  witnesses 
•n  the  part  of  the  State  had  unequivocally  testified  that  they  had  seen 
the  indecent  exposure  in  question.  This  was  no  essential  part  of 
their  statement,  and  it  is  not  within  the  range  of  possibility  that 
the  jury  could  have  convicted  the  defendant  on  their  testimony  of 
the  offense  charged,  and  at  the  same  time  rejected  their  averment 
that  they  saw  it  Consequently  if  the  charge  was  faulty  in  holding 
that  the  defendant  was  guilty,  although  no  one  actually  saw  the 
indecent  exposure  made  by  him,  an  exception  on  that  point  coul4 
not  avail  in  this  writ  of  error,  as  such  misstatement  of  the  law  coul4 
not  have  prejudiced  the  defendant  on  the  trial  of  the  merits  of  the 
case.  But  as  I  have  said,  I  do  not  think  that  even  with  respect  to 
legal  theory,  there  was  any  fallacy  in  the  charge  in  this  particular^ 

The  jury  were  further  instructed  on  the  subject  of  criminal  pur- 
pose  in  the  following  language:  '^  I  instruct  you  that  the  testimony 
must  show  that  the  exposure  was  not  merely  accidental,  and  in  order 
to  convict  the  defendant  you  ought  to  be  satisfied,  from  the  testi- 
mony, that  the  exposure  was  intentional,  at  such  time  and  place, 
and  such  manner  as  to  offend  against  public  decency;  but  intent 
may  be  inferred  from  recklessness.  It  is  not  necessary  that  some 
witness  should  testify  that  the  defendant  had  said  that  he  intended 
to  commit  the  act;  you  can  infer  what  he  intended  to  do  from  what 
he  actually  did  do." 

This  also  was  a  correct  statement  of  the  law  on  this  branch  of  the 
case,  and  taken  in  connection  with  the  previous  instruction  above 
referred  to,  was  all  that  could  be  properly  required.  The  defense 
indeed  requested  that  the  court  should  charge  the  jury  with  respect 
to  eighteen  legal  propositions  which  were  submitted  in  writing,  but 
the  whole  of  them  were  properly  rejected,  as  all  the  law  appertain- 
ing to  the  matters  in  issue  had  been,  with  entire  clearness  and  cor- 
rectneiss,  already  expounded. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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(«  N.J.  Law,  87.) 
F^yntd  —  corporation  —  pubHeaiion  ^  bank  direeUm. 

The  publication  bj  sayings  bank  directors,  that  directors  and  stockholdera 
personallj  responsible  for  its  debte,  does  not  constitute  a  contract  with 
depositors,  but  if  intentionally  false,  affords  tiie  basis  of  an  action  for  deceit. 

rriHE  opinion  states  the  case.     The  phuntifl  had  judgment  below. 

Bsdle,  Muirhrid  A  McOeej  for  plaintiff. 

Charles  H.  Voorhis  and  W.  M.  Johnson^  for  defendant. 

Van  STCKEiiy  J.  This  cause  was  tried  before  the  Bergen  countj 
Circuit  Court  by  consent  without  a  jury.  The  trial  judge  found 
the  facts  to  be  as  hereafter  stated.  The  defendants,  directors  of 
the  Hacken8>ack  Savings  Bank,  authorized  the  publication  in  a 
Bergen  county  newspaper,  from  April  29,  1873,  to  May  1,  187^  of 
the  following  advertisement : 

''  Hackensack  Savings  Bank. 
**  Directors  and  Stockholders  Personally  Responsible. 

**  Directors : 
^  Issac  D.  Demarest,  Charles  H.  VoorhiB, 

**  John  H.  Banta,  Abraham  Collerd, 

^  Edward  A.  Walton,  Ilenry  H.  Voorhia, 

"  Garrett  A.  Lydecker. 
•'  C.  H.  Voorhis,  PresvfefU  and  Trecisurer. 

"Isaac  D.  Demarest,)  Vu^P^^m^uUn^M. 
"John  II.  Banta,       ]  ^^^^restdents. 

''A.  D.  Brower,  Secretary. 

"  Oi)en  daily,  at  the  First  National  Bank,  from  10  A.  x.  to  8  K 
X..  and  on  Saturday  evenings  from  6  to  8  o'clock. 

"  Money  deposited  on  the  first  business  day  of  the  month  wiU 
bear  interest  from  the  first  day  of  the  month. 

"  Money  deiK)Sitcd  after  the  first  busmees  day  of  the  month  will 
bear  interest  from  the  first  day  of  the  next  month.  Interest  6  per 
cent  on  all  snmK'' 


*  See  OowUjf  v.  Smyths  pout. 
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The  plaintiff  saw  this  advertisement  in  the  newspaper  and  because 
ef  It  became  a  depositor  in  said  bank. 

He  made  his  first  deposit  on  the  26th  of  February,  1874,  and 
Tttrious  deposits  thereafter. 

On  the  pass-book  given  to  him  by  the  bank,  in  which  his  deposits 
were  entered  by  the  bank  officers,  there  was  the  following  printed 
statement :  **  The  directors  and  stockholders  are  personally  respon- 
sible for  all  debts  and  engagements  of  the  bank.'' 

In  November,  1879,  the  bank  became  insolvent  and  passed  into 
the  control  of  the  chancellor. 

The  plaintiff  brought  this  suit  against  the  directors  in  1882  to 
recover  the  amount  he  had  deposited  in  the  bank. 

The  right  of  action  is  based  upon  the  allegation  that  the  defend- 
niits  agreed,  in  consideration  of  the  deposit  being  nuide  in  the 
bank,  that  they  would  be  personally  responsible  therefor  and  pay 
the  same  upon  demand. 

Such  an  agreement  to  answer  for  the  debt  or  default  of  another 
is  within  the  statute  of  frauds,  and  to  give  it  the  character  of  a 
1^1  obligation  a  note  or  memorandum  thereof  in  writing,  signed 
by  the  defendants,  is  requisite. 

The  plaintiff  insists  that  a  contract  on  the  part  of  the  defendants 
to  pay  him  arises  out  of  the  publication  by  them  of  the  advertise- 
ment in  the  newpaper  and  the  entry  of  the  same  statement  in  the 
pass-book. 

There  is  nothing  in  the  rules  of  the  bank  which  declares  that  the 
directors  or  stockholders  shall  be  personally  responsible  for  its  debts. 
If  a  contract  exists  it  must  be  found  in  the  statement  authorized  by 
Uie  defendants,  that  the  '^  directors  and  stockholders  were  person- 
ally responsible.'* 

A  contnief  is  an  agreement  inter  partes,  for  sufficient  consider- 
ation, to  do  or  not  to  do  a  particular  act.  It  is  manifest  that  the 
essential  features  of  a  contract  are  not  present  here.  The  publica- 
tion was  a  mere  representation  that  a  certain  fact  existed,  which 
cannot,  in  legal  contemplation,  be  viewed  as  an  agreement,  without 
utterly  disregarding  the  distinction  between  an  ex  parte  statement 
and  a  contract.  If  the  published  statement  had  been  that  stock- 
holders alone  were  personally  responsible,  the  idea  that  thereby  a  con- 
tract arose  on  the  part  of  the  directors  that  the  stockholders  were 
personally  liable  would  not  even  have  been  suggested.  The  fact 
fliat  the  advertisement  included  the  directors  in  the  asserted 
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liability  cannofc  tranafonn  a  mere  representation  into  a  bargain. 
The  language  used  contains  no  undertaking  that  the  directors  will 
pay  future  depositors.  It  does  not  purport  to  create  any  liability 
whatever,  or  to  enter  into  any  engagement,  but  asserts  that  a  lia- 
bility already  existed.  It  is  not  in  the  form  of  a  present  under- 
taking or  agreement  to  pay.  If  a  contract  it  embraces  in  its  terms 
both  directors  and  stockholders.  No  authority  appears  to  charge 
the  latter  with  such  an  obligation  ;  the  language  used  is  inapt  and 
insufficient  for  that  purpose  and  could  not  have  been  so  intended 

or  understood. 
It  is  clear  that  no  contract  was  entered  into  between  these  pe^ies 

and  that  no  recovery  can  be  had  on  the  ground  of  a  contract  lia- 
bility. But  the  statement  that  directors  and  stockholders  were 
responsible  for  all  debts  and  engagements  of  the  bank  was  false,  to 
the  knowledge  of  defendants,  and  therefore  fraudulent.  It  appear- 
ing, as  one  of  the  findings  of  fact  in  the  case,  that  the  plaintiff 
made  his  deposits  relying  upon  the  truth  of  this  statement,  he 
would  be  entitled  to  recover  the  loss  he  sustained  by  acting  upon  it, 
in  an  action  for  deceit.  It  also  appears  from  the  pass-book  that  entries 
to  the  credit  of  the  plaintiff  were  made  in  it  by  the  bank  officers  on 
the  1st  day  of  May  and  1st  day  of  November,  in  each  year  from 
1873  to  1879,  inclusive.  The  return  of  this  pass-book  to  the 
plaintiff  on  each  of  these  occasions,  with  the  aforesaid  printed  state- 
ment upon  it,  was  a  reiteration  of  the  false  representation,  and  it  is 
manifest  that  thereby  the  plaintiff  was  induced  to  permit  his 
de})osits  to  remain  and  accumulate  in  the  bank. 

This  deceit  having  been  practiced  by  the  defendants  within  six 
years  they  could  not  avail  themselves  of  the  statute  of  limitations 
as  a  defense.  Although  recovery  in  this  case  cannot  be  maintained 
upon  the  basis  of  a  contract,  it  is  obvious  that  the  granting  of  a 
new  trial  would  be  of  no  avail  to  the  defendants,  for  the  plead- 
ings would  be  amended  by  the  trial  court,  and  upon  the  moontro- 
vertible  facts  a  verdict  must  necessarily  pass  in  favor  of  the  plaintiff 
for  the  loss  the  false  representation  has  occasioned.  • 

That  loss  was  the  sum  deposited  with  interest,  being  the  same 
amount  for  which  the  verdict  has  been  found  in  this  case.  The 
plaintiff  being  clearly  entitled  to  recover  the  sum  found,  the 
■ary  amendment  may  be  made. 

The  rule  to  show  cause  should  be  discharged. 

IvflgmntU  accordingly. 
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(46  N.J    Law.  SU.) 

Oantraei  —  implied — prMjpk 

Where  a  aaylngs  liank  paid  to  a  widow  a  deposit  made  by  hez  bnsband  in  hto 
own  name  \x\nm  her  claim  that  it  was  her  property,  the  adminlBtrator  of  tli# 
husban'!  {*aunot  recover  it  from  her. 

ACTION  for  money  received.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

B.  Cutter  and  A.  F.  Sdteneky  for  plaintiff  m  error. 

/.  W*  Beektnan,  contra. 

DKPJTRy  J.  John  Manton  died  January  6, 1877>  leaving  a  widow 
and  several  children  surviving.  At  the  time  of  his  death  there  was 
to  his  credit  in  the  Emigrant  Industrial  Savings  Bank,  in  New  York 
city,  the  sum  of  11,007.43  The  bank-book,  which  was  the  evidence 
of  the  deposit^  was  in  his  name  alone.  In  January,  1878,  the  sum 
so  deposited,  with  interest,  amounted  to  11,063.67. 

After  his  death,  his  widow,  without  letters  of  administration, 
received  this  money  from  the  bank  in  several  sums,  between  January 
27, 1878,  and  March  6, 1879.  She  intermarried  with  one  Nolan  in 
September,  1882.  In  May,  1883,  the  plaintiff,  a  son  of  the  deceased, 
took  out  letters  of  administration  on  the  estate  of  his  father,  and 
then  brought  this  suit  against  Mrs.  Nolan  to  recover  of  her  the 
money.   The  action  is  in  assumpsit  for  money  had  and  received. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show  that  the 
defendant  obtained  the  money  with  the  understanding  that  she  was 
to  hold  it  until  an  administrator  should  be  appointed,  and  then  ac- 
count for  it  On  this  presentation  of  the  case,  the  defendant  re- 
ceived the  money  on  an  express  trust  —  upon  an  undertaking  to 
pay  it  to  an  administrator  when  one  should  be  appointed.  This 
trust  inured  to  the  benefit  of  the  administrator  when  letters  of 
administration  were  taken  out,  and  thereupon  a  contract  to  pay 
him  was  implied.  Com.  Dig.,  ''Action  on  the  Case,''E^  2  OreenL 
£v.,  §  119.  The  motion  to  nonsuit  was  therefore  properly  denied^ 
and  the  exception  on  that  ground  is  not  sustained. 
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The  defendant,  as  part  of  her  case,  denied  that  she  received  this 
money  on  any  such  trust,  or  upon  any  trust  whatever.  She  con- 
tended, and  so  testified,  that  the  moneys  deposited  in  the  bank 
from  time  to  time,  and  making  up  the  account,  were  her  moneys 
which  she  had  earned,  and  that  they  were  in  fact  deposited  in  the 
bank  in  the  names  of  her  husband  and  herself  ;  that  she  did  not 
discover  that  the  bank-book  was  in  her  husband's  name  alone  until 
after  his  death ;  that  she  demanded  the  money  of  the  bank  as  money 
belonging  to  her,  and  that  the  officers  of  the  bank,  being  satisfied 
that  she  was  the  "  right  owner,"  paid  the  money  to  her  as  such. 

On  this  evidence  the  defendant's  counsel  asked  the  judge  to  charge 
that  the  payment  to  the  defendant  by  the  bank,  and  the  receipt  by 
the  defendant  of  the  money  on  a  claim  by  the  defendant  that  the 
said  money  was  her  money,  would  not  raise  an  implied  promise  in 
law,  on  the  part  of  the  defendant,  to  pay  the  money  to  the  plaintiff, 
and  consequently  that  the  action  could  not  be  maintained  in  the 
absence  of  proof  of  an  express  promise  by  the  defendant  to  pay  the 
same.  The  judge  refused  the  request,  and  charged  that  if  the 
defendant  took  the  money  from  the  bank  when  it  was  not  hers, 
there  was  an  implied  assumption  that  she  would  return  it  when 
requested,  whereupon  the  defendant  took  an  exception. 

The  only  question  presented  by  this  exception  is  whether,  by  the 
law  of  this  State,  an  action  for  money  had  and  received  will  lie 
where  the  defendant  has  not  received  the  money  in  suit  on  a  con- 
tract, express  or  implied,  to  hold  it  for  the  use  of  the  plaintiff;  in  other 
words,  whether  privity  of  contract,  express  or  implied,  is  not  neces- 
sary to  give  a  plaintiff  a  standing  in  court  to  maintain  the  action. 

The  leading  case  in  the  English  courts  on  this  branch  of  the  law 
is  Williams  v.  Everett,  14  East,  582.  The  facts  in  that  case  were 
these:  One  Kelly,  residing  abroad,  was  indebted  to  several  persons 
in  England.  Among  his  creditors  was  the  plaintiff,  Williams. 
Kelly  remitted  bills  to  the  defendants,  his  bankers,  in  London,  with 
directions  to  pay  the  amount  in  certain  specified  proportions  to  the 
plaintiff  and  other  of  his  creditors.  Williams  had  also  received  a 
letter  from  Kelly,  ordering  payment  of  his  debt  out  of  that  remit- 
tance. Williams  showed  the  letter  to  the  defendants,  and  offered 
an  indemnity  if  they  would  hand  over  one  of  the  bills  to  him. 
The  defendants  refused  to  indorse  the  bill  or  to  act  upon  the  letter, 
and  afterward  received  the  money  on  the  bills.  Williams  then 
brought  his  action  against  the  defendants  for  money  had   and 
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received  to  his  use.  Afc  the  trial  he  was  nonsuited  on  the  ground, 
that  the  defendants  having  renounced  the  terms  on  which  the  bills 
were  remitted  before  the  money  was  actually  received,  it  was  only 
money  had  and  received  to  the  use  of  the  remitter  of  the  bills. 
The  nonsuit  was  sustained  in  banc  for  the  reason  that  there  was  no 
assent  on  the  part  of  the  defendants  to  hold  the  money  for  the  pur- 
poses mentioned  in  the  letter,  and  that  in  order  to  constitute  a  privity 
between  the  plaintiff  and  defendants,  an  assent,  express  or  implied, 
to  receive  the  money  for  the  plaintiff  was  necessary. 

Vaughan  v.  MatihetcSf  13  Q.  B.  187,  is  another  precedent  to  the 
same  effect  The  plaintiff  was  administrator  of  Jane  Vaughan,  who 
died  in  March,  1843.  The  defendant  was  executor  of  Ann  Vaughan 
who  died  in  March,  1844.  Jane  had  lent  to  one  Evans  £150,  and 
received  from  him,  as  security,  his  promissory  note,  payable,  as  was 
said  by  the  plaintiff,  to  Miss  Vaughan.  After  the  death  of  Ann, 
the  defendant,  as  her  executor,  brought  suit  against  Evans  on  the 
note,  alleging  it  to  be  payable  to  Miss  Vaughans,  and  not  to  Miss 
Vaughan  only,  and  as  Ann  survived  her  sister,  she  would  have  the 
right  to  enforce  payment.  Evans  settled  the  action  and  paid  the 
amount  to  the  defendant.  The  plaintiff  alleged  that  the  letter  *'  s  " 
had  been  fraudulently  added  to  ''  Vaughan, '^  and  that  the  defend- 
ant had  wrongfully  received  payment  from  Evans  of  the  promissory 
note,  which  really  belonged  to  the  plaintiff  as  administrator  of  Jane, 
the  payee,  who  had  furnished  the  consideration.  For  the  defendant 
it  was  contended,  that  admitting  the  whole  of  the  plaintiff's  case 
as  it  was  stated  by  him,  an  action  for  money  had  and  received  could 
not  be  maintained.  The  court  directed  a  nonsuit  to  be  enteitd. 
Lord  Dbnmak,  C.  J.,  delivering  the  opinion  of  the  court,  said  : 
^  The  defendant  received  the  money  in  his  own  right,  in  payment 
of  a  note,  which  if  genuine,  would  have  been  his  property  as  execu- 
tor of  Ann  Vaughan.  The  payment  was  not  in  respect  of  a  note 
to  which,  if  genuine,  ''the  plaintiff  would  be  entitled^  nor  can  the 
defendant  be  considered  as  acting  in  any  respect  as  his  agent  The 
facts  stated  do  not  raise  the  legal  inference  that  the  money  paid  by 
Evans  was  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff.  Evans  may  still  be  liable  to  the  plaintiff  for  the  money 
lent  to  him  by  Jane  Vaughan,  if  not  upon  the  note,  and  the  defend- 
ant may  be  liable  to  refund  to  Evans  the  money  paid  by  the  latter 
under  mistake  or  misrepresentation  ;  but  there  is  no  contract,  ex- 
press or  implied,  between  the  plaintiff  and  the  defendant." 


I 


106  NEW  JERSEY, 


Nolan  y.  ManUm. 


/  There  is  also  a  series  of  decisions  in  the  courts  of  New  York  of 
like  import,  which  hold  that  where  two  claimants  for  the  same 
money  apply  for  payment  to  the  party  from  whom  it  is  due»  and 
one  of  them  is  recognized  as  being  entitled  to  it  and  is  paid,  to  the 
exclusion  of  the  other,  wlio  is  in  fact  the  one  entitled  to  it,  the 
latter  cannot  sue  the  former  to  recoyer  the  money  of  him,  for  the 
reason  that  the  party  receiving  the  money,  having  received  it  under 
a  claim  of  right  in  himself,  the  law  will  not  imply  any  contract  or 
promise  by  him  to  hold  the  money  for  the  use  of  the  other,  or  to 
pay  it  over  to  him,  and  that  therefore  there  is  not  under  such  cir- 
cumstances any  privity  of  contract  on  which  to  found  the  action, 
Patrick  v.  Metcalf,  37  N.  Y.  332;  Butterwarth  v.  Gwld,  41  N. 
Y.  450;  Ratoe  v.  Bank  of  Auburfif  51  N.  Y.  674;  Hathatcay  v. 
Town  of  Homer,  54  N.  Y.  655;  Decker  v.  JSaltzman,  59  N.  Y.  275. 
There  are  decisions  in  the  courts  of  some  of  our  sister  States  giving 
to  the  action  of  assumpsit,  as  an  equitable  action,  a  broader  scope, 
and  holding  that  to  warrant  the  action  there  need  be  no  privity  of 
contract  except  that  which  results  from  one  man  having  another's 
money,  which  he  has  not  a  right  to  retain  in  foro  consctentia,  and 
which  he  ought,  ex  mquo  et  bofw,  to  pay  over.  But  if  we  were  dis- 
posed to  advance  the  action  up  to  those  limits,  we  would  be  re- 
strained by  a  precedent  in  this  court,  which  is  binding  upon  us.  I 
refer  to  the  case  of  Sergeant  v.  Stryker,  1  Harr.  464.  The  facts 
in  that  case  i?ere  these:  The  sheriff  of  H.  had  offered  a  reward  for 
the  apprehension  of  a  prisoner  who  had  escaped  from  jaiL  Stryker 
arrested  the  prisoner  and  lodged  him  in  jail.  Sergeant  and  Hams, 
falsely  representing  to  the  sheriff  that  they  had  arrested  the  prisoner 
and  were  entitled  to  the  reward,  receivoil  it  of  the  sheriff.  Stryker 
then  sued  Sergeant  and  Harris  for  the  money  so  received  by  them 
of  the  sheriff,  as  money  received  to  his  use.  This  court  held  that 
the  action  would  not  lie.  The  ground  was  that  there  was  not  be- 
tween the  parties  any  privity,  express  or  implied,  whereon  to  found 
the  action.  Chief  Justice  Hoknblowek,  in  delivering  the  opinion 
of  the  court,  cited  Williams  v.  Efferetl,  Rvpra,  with  approval,  as  a 
case  decided  upon  great  consideration.  He  re-aflSrmed  the  doctrine 
of  that  cose,  that  privity  of  contract  was  necessary  to  the  action, 
and  that  could  arise  only  from  the  recei})t  of  the  money  under  an 
assent,  express  or  implied,  to  hold  it  for  the  benefit  of  the  plaintiff. 
That  assent,  he  said,  could  not  be  implied  in  that  case;  '*for  the 
defendants  instead  of  receiving  the  money  as  the  money  of  the 
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plaintiff  or  for  his  use,  claimed  and  received  it  as  their  own,  and 
wholly  deny  the  plaintiffs  right  to  it.'*  I  cannot  distinguish  the 
case  just  cited  from  the  case  presented  by  this  exception.  There 
was,  at  the  trial,  evidence  both  ways,  and  we  cannot  on  tins  bill  of 
exceptions,  consider  on  which  side  the  evidence  preponderated. 
The  defendant  was  entitled  to  the  insti*uction  that  the  action  was 
not  maintainable  if  in  the  judgment  of  the  jury,  the  money  was 
received  by  her  as  her  own  money,  under  a  claim  of  right  to  it  and 
without  any  assent  to  hold  it  lor  the  benefit  of  the  estate,  or  the 
administrator,  when  an  administrator  should  be  appointed. 

It  was  also  insisted  that  this  action  was  maintainable  against  the 
defendant  as  an  executrix  de  son  tort.  But  it  will  be  observed  that 
this  suit  IS  not  on  an  action  by  a  creditor  to  recover  of  the  defend- 
ant as  executrix  in  virtue  of  assets  of  the  deceased  m  her  hands, 
nor  is  she  sued  as  executrix  de  »on  tort.  The  gi*avamen  of  the  ac- 
tion is  money  had  and  received  to  and  for  the  use  ot  the  plaintiff 
as  admmistrator  of  the  deceased,  and  the  question  presented  by 
the  record  is  whether  the  money  was  so  received  as  to  create,  as 
between  defendant  and  the  plaintiff,  that  privity  which  is  an  essen- 
tial element  of  such  an  action. 

For  the  reason  above  given,  the  judgment  should  be  reversed. 

Judgment  reversed. 


Parker  v.  Butterworth. 

<46N.J.  Law.M4.) 
Statvte  cf  hmiiaiions  —joiTU  pronutort  —  new  pr&mise  —  paymenJL 

A  Joint  promisor  wrote  the  promisee  tliat  it  would  be  impossible  for  him  to 
pay  the  Dote  at  present,  and  asked  indulgence  until  he  or  the  other  maker 
or  both  should  be  in  better  condition  to  liquidate  it.  Held,  a  conditional 
promise  to  pay  when  able,  not  available  to  the  promisee  without  affirmative 
proof  o(  the  fulfillment  of  the  condition  * 

A  iiaymeni  by  one  Joint  promisor  will  not  remove  the  completed  bar  of  the  stat. 
ute  ot  limitations  as  to  another. -f 

^  To  same  effect.  RuttardBon  v.  Bncker  (7  Colo   5S).  49  Am.  Rep.  844,  and 
note.  348. 
\  nee  MiOer  v  MtOer  (MacA.  &  Black.  109),  48  Am.  Rep.  78a 
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ACTION  on  a  promissory  note.     The  opiDion  states  the 
The  plaintiff  had  jadgment  below. 

JameB  N.  Stration  and  Charles  Haighi^  for  the  rale. 
Jaities  Siesfiy  contra. 

Depub,  J.  This  suit  was  brought  upon  a  joint  and  seyeral 
promissory  note  made  by  John  H.  Woodward  and  William  L.  But- 
ierworth,  bearing  date  June  17>  1867,  for  the  sum  of  tL,241.46, 
payable  to  Deborah  Parker  and  Leah  Parker,  or  the  surriror  of 
them  m  one  year  after  date.  Deborah  died  in  1874.  The  suit  was 
in  the  name  of  Leah,  the  survivor,  as  plaintiff,  and  Woodward  be- 
ing out  of  the  jurisdiction  of  the  court,  Butterworth  alone  was 
made  defendant.  The  action  was  begun  by  a  summons  returnable 
April  3,  1883.  The  defense  was  the  statute  of  limitations.  To 
meet  this  defense  the  plaintiff  relied  (1)  on  an  acknowledgment  or 
promise  to  pay,  contained  in  a  letter  written  to  her  by  Butterworth 
the  defendant,  bearing  date  September  1, 1877,  and  (2)  upon  a  pay- 
ment of  $100  on  the  note  made  June  1,  1889,  by  Woodward,  the 
other  joint  maker. 

By  the  limitation  act,  as  contained  in  the  revision,  which  went 
into  effect  January  1,  1875,  it  is  provided  with  respect  to  actions 
on  simple  contracts,  first,  that  '^  no  acknowledgment  or  promise  by 
words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  continu- 
ing contract,  whereby  to  take  any  case  out  of  the  operation  of  this 
act,  or  to  deprive  any  person  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  shall  be  made  or  continued  by  or  in 
some  writing  to  be  signed  by  the  party  chargeable  thereby ;  '* 
second,  "  that  where  there  shall  be  two  or  more  joint  contiactoia 
or  executors  or  administrators  of  any  contractor,  no  such  joint  con- 
tractor, executor  or  administrator  shall  lose  the  benefit  of  this  act 
so  as  to  be  chargeable  m  resiiect  or  by  reason  only  of  any  written 
acknowledgment  or  promise,  and  signed  by  any  other  or  others  of 
them  ;  '*  third,  '*  that  nothing  herein  contained  shall  alter  or  take 
away  or  lessen  the  effect  of  any  payment  of  any  principal  or  mtereat 
made  by  any  person  whatsoever  ; "  fourth,  '*  that  in  actions  to  be 
commenced  against  two  or  more  such  joint  contractors  or  executors 
or  administrators,  if  it  shall  appear  at  the  trial  or  otherwise  that  Che 
plaintiff,  though  barred  by  this  act  as  to  one  or  more  of  such  joint  con- 
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tnetoiB  or  executors  or  administrators,  shall  nevertheless  be  entitled 
to  recover  against  any  other  or  others  of  the  defendants,  by  yirtae  of 
a  new  acknowledgment  or  promise  or  otherwise,  judgment  may  be 
given  and  with  costs  allowed  for  the  plaintiff  as  to  such  defendant 
or  defendants  against  whom  he  shall  recover,  and  for  the  other 
defendant  or  defendants  against  the  plaintiff;''  fifth,  'Hhat  no 
indorsement  or  memorandum  of  any  payment,  written  or  made 
after  this  act  shall  go  into  effect,  upon  any  promissory  note,  bill  of 
exchange  or  other  writing,  by  or  on  behalf  of  the  party  to  whom 
such  payment  shall  be  made,  shall  be  deemed  sufiBcient  proof  of 
8uch  payment  so  as  to  take  the  case  out  of  the  operation  of  this 
act*'    Bev.,  p.  696,  696,  §§  10,  11. 

These  sections  are  in  substance  the  same  as  sections  1  and  3  of  9 
Geo.  IV,  chap.  14.  The  only  change  that  they  made  in  the  law  is 
with  respect  to  the  rules  of  evidence.  Before  this  statute  an  acknowl- 
edgment or  promise  to  pay,  or  a  payment  on  account,  under  some 
circumstances,  would  take  a  case  out  of  the  statute  of  limitations. 
The  new  statute  simply  required  that  the  acknowledgment  or 
promise  to  have  that  effect  should  be  in  writing  and  signed  by  the 
party  to  be  charged  thereby.  It  made  no  alteration  in  the  legal 
construction  or  effect  of  an  acknowledgment  or  promise  when 
proved  in  the  manner  prescribed  by  the  statute,  and  the  question 
whether  the  document  written  and  signed  **  amounts  to  an  acknowl- 
edgment or  promise  is  no  other  inquiry  than  whether  the  same  words, 
if  proved,  before  the  statute  was  enacted,  to  have  been  spoken  by  the 
defendant,  would  have  had  a  similar  operation  and  effect. "  Hayd&n 
V.  WilltamSf  7  Bing.  163;  Edtoards  v.  CulUy,  4  H.  &  N.  378  ;  Dickenson 
V.  Hatfield,  6  0.  &  P.  46 ;  Wood  Limitations,  §  84.  The  statute  has 
made  no  change  in  the  law  with  respect  to  payment  on  account, 
except  that  the  indorsement  or  memorandum  of  the  payment  upon 
any  promissory  note,  bill  of  exchange  or  other  writing,  written  or 
made  after  the  act  went  into  effect,  by  the  party  to  whom  payment 
IS  made,  shall  not  be  sufficient  proof  thereof.  Payment  as  a  fact 
must  be  proved  by  evidence  aliunde.  It  may  be  proved  by  any  kind 
of  evidence,  wntten  or  oral,  which  otherwise  would  be  competent 
as  proof  of  a  matter  of  fact  in  issue  ;  and  any  payment  which  would 
have  Deen  sufficient  before  this  statute  was  passed  is  still  sufficient 
to  remove  the  bar  of  the  statute  of  limitations.  Memtt  v.  Day,  38 
N.  J.  L.  32 ;  8.  c,  20  Am.  Bep.  362 ;  Cleave  v.  Jones,  6  Exch.  673, 
578 ;  Bwan  v.  Oeihtng,  3  Q.  B.  740  ;  Bradley  v.  James,  13  C.  B. 
Vol.  L  —  52 
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822 ;  First  National  Bank  v.  Balhu,  49  N.  Y.  155 ;  Wood  Limita- 
tions, §  96. 

The  statute  has  the  words  ^'  acknowledgment  or  promise  "  as  the 
eridence  of  a  new  and  continuing  contract.  The  use  of  these 
words  in  the  disjunctive  m  the  statement  of  the  law  gave  nse  to  a 
series  of  opposing  authonties,  m  some  of  which  it  was  held  that  the 
statute  of  limitations  was  founded  on  a  mere  presumption  of  payment, 
and  that  whatever  repelled  that  presumption  was  an  answer  to  the 
statute  and  that  therefore  an  acknowledgment  of  the  non-payment 
of  a  debt,  though  accompanied  by  a  conditional  promise,  or  even  a 
refusal  to  pay,  was  a  sufficient  answer  to  the  statute.  These  cases 
were  overruled  by  the  Court  of  Eing*s  Bench  before  the  act  of  9 
Geo.  Iv.  was  passed,  in  Tanner  v.  Smart,  6  B.  AC.  603,  a  case 
which  Baron  Parke  said  put  an  end  to  a  series  of  decisions  which 
were  a  disgrace  to  the  law.  Hart  v.  Pendegrasiy  14  M.  &  W.  741. 
Since  the  decision  in  Tanner  v.  Sniari  the  law  in  the  English  courts 
has  been  settled  on  this  footing  —  that  from  a  bare  unqualified 
acknowledgment  of  a  subsisting  debt  the  law  will  imply  a  promise 
to  pay  which  will  obviate  the  bar  of  the  statute,  but  that  if  there 
be  in  the  admission,  or  on  the  face  of  the  writing  containing 
such  an  acknowledgment,  any  thing  to  repel  the  inference  of  a 
promise  to  pay,  the  rule  expreesum  facif  ceswre  iacttum  applies ;  no 
promise  will  be  implied  and  the  acknowledgment  will  not  enable 
the  plaintiff  to  recover.  And  if  the  acknowledgment  be  coupled 
with  a  promise  which  is  qualified  or  conditional,  neither  the 
acknowledgment  nor  the  promise  will  be  available  unless  the  con* 
dition  has  been  performed  or  the  event  happened  by  which  the 
promise  is  qualified,  thmth  v.  T^orn,  18  Q.  B.  134,  143  ;  Hart  t. 
Pendegraety  14  M.  &  W.  741,  744 ;  t^idwell  v.  Mason,  2  H.  ft  N. 
306,  309,  310 ;  EverUt  v.  Roberfson,  I  El.  ft  B.  13-19  ;  In  re  River 
Steamer  Co.,  L.  R.  6  Ch  App.,  8'^2-8-^8 ;  Sireet  v.  Lmdmy^ 
2  Exch.  Div.  314-316  ;  Wood  Limitations,  §  85.  The  weight  of 
authority  in  the  courts  of  this  country  is  in  accordance  with  the 
English  doctrine,  as  will  ap])car  m  the  note  of  the  American  editors 
to  Whifeomb  v.  W/tifrng,  1  Sm.  Lead.  Cas.  807  ;  and  such  has  been 
the  course  of  decisions  in  this  State.  Belies  v.  Betlen,  7  Hal.  339  ; 
Ruigwaij  v.  Engbsh,  it  Zab.  409,  413,  419  ;  Ei^re  of  Conower  v.  Com* 
over^  1  Saxt.  403. 

The  defendant's  letter  ol  September  1,  1877,  relied  on  as  an 
acknowledgment  or  promise,  was  written  m  answer  to  a  letter  of 
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the  plaintiff,  which  was  not  produced  in  evidence.  No  part  of  the 
defendant's  letter,  except  che  paragraph  which  will  be  quoted,  con- 
tains any  thing  which  would  be  construed  to  be  an  acknowledgment 
or  promise.  That  paragraph  is  in  these  words:  '^It  would  be 
impossible  for  me  to  pay  the  note  at  this  time  ;  therefore  I  shall  be 
a  thousand  times  obliged  to  thee  if  thee  will  allow  it  to  rest  until 
John  or  I,  or  both,  ai'e  in  better  condition  to  liquidate  it."  It  is 
clear  that  there  is  not  in  these  words  an  unqualified  promise  to  pay 
immediately  or  on  request.  The  preceding  paragraphs  of  the  letter 
identify  the  note  sued  on  as  that  to  which  the  correspondence 
related,  and  contain  an  admission  by  the  defendant  that  he  signed 
the  note  as  surety  for  Woodward.  Taken  in  connection  with  the 
defendant's  admission  that  he  signed  the  note  and  his  declaration 
of  his  present  inability  to  pay,  I  think  the  words  quoted  are  suf- 
ficient to  warrant  the  implicarion  of  a  qualified  promise  by  the 
defendant  to  pay  when  his  circumstances  had  so  improved  that  he 
had  the  ability  to  pay.  To  make  such  a  promise  available  the 
plaintiff  was  bound  to  furnish  affirmative  proof  of  the  substantial 
fulfillment  of  the  condition  (  Tanner  v.  Smariy  Hayden  v.  Williams^ 
tupra  J  Scales  ▼.  Jacob,  3  Bing.  638  ;  Ayton  v.  BoU,  4  Bing.  105  ; 
EdmuiidH  y.  Downs,  2  C.  &  M.  459  ;  Meyerhoff  v.  FroefiUchj  4  0. 
P.  Div.  63  ;  Tompkins  v.  Brown,  1  Demo,  247 ;  Wood  Limitations, 
§  77) ;  and  of  that  there  was  no  evidence.  The  verdict  cannot  be 
sustained  on  ihe  new  promise  of  the  defendant. 

To  take  the  case  out  of  the  statute  of  limitations  by  a  payment  on 
account,  the  plaintiff  relied  on  a  payment  made  by  Woodward,  one 
of  the  joint  makers  of  the  note.  Woodward  sent  a  draft  to  the 
plaintiff  for  $100  in  a  letter  directed  to  her,  dated  Durango,  Cali- 
fornia, May  9, 1882.  The  plaintiff  received  the  money  on  the  draft, 
and  June  1,  1882,  credited  on  the  note.  The  letter  remitting  the 
draft  gave  no  directions  as  to  the  appropriation  of  the  money.  The 
only  reference  to  the  subject  is  in  these  words:  '^  Enclosed  is  a  draft 
for  tlOO.  It  strained  me  to  raise  it,  but  I  thought  thee  needed  it.'' 
There  was  some  evidence  that  there  was  another  indebtedness  on 
the  part  of  Woodward  to  the  plaintiff  besides  the  note  in  suit  The 
judge  left  the  question  to  the  jury  whether  the  payment  was  made 
on  account  of  this  note,  under  proper  instructions,  and  I  think  there 
was  sufficient  evidence  to  justify  the  jury  in  finding  that  the  pay- 
ment was  made  thereon. 

Woodward  removed  from  this  State  shortly  after  the  note  was 
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given.  He  resided  in  California  when  the  suit  was  brought. 
Although  the  fact  does  not  appear  distinctly  by  the  evidence,  it  is 
probable  that  his  continued  residence  out  of  this  State  avoided  the 
bar  of  the  statute  of  .limitations  as  against  him.  Butterworth  resided 
in  this  State,  and  the  statute  was  a  bar  to  any  action  against  him  on 
the  note  at  the  time  this  payment  was  made.  The  problem  pre- 
sented by  these  facts  is  whether  a  payment  on  account  by  one  joint 
promisor  will  remove  the  bar  of  the  statute  of  limitations  as  against 
a  copromisor  in  whose  favor  the  statute  had  attached  when  the  pay- 
ment was  made. 

The  leading  case  on  this  subject  is,  of  course,  Whttcmnb  v. 
Whiiing,  2  Doug.  652.  In  that  case  the  declaration  was  in  form  on 
a  promissory  note  executed  by  the  defendant.  Pleas,  nan  assumpsil 
and  non  assumpsit  infra  sex  annos.  The  plaintiff  produced  a  joint 
and  several  note  executed  by  the  defendant  and  three  others,  ani 
having  proved  payment  by  one  of  the  others  of  interest  on  the  note, 
and  part  of  the  principal  within  six  years,  and  the  judge  thinking 
that  was  sufficient  to  take  the  case  out  of  the  statute  as  against  che 
defendant,  a  verdict  was  found  for  the  plaintiff.  On  rule  to  show 
cause  before  Lord  MAirsFtBLD,  Ghief  Justice  and  Willbs,  Ashurst 
and  BuLLBR,  Justices,  the  verdict  was  sustained.  Lord  Maksfielh 
said:  '^  Payment  by  one  is  payment  by  all,  the  one  acting  virtually 
as  agent  for  the  rest,  and  in  the  same  manner  an  admission  by  one 
is  an  admission  by  all,  and  the  law  raises  the  promise  to  pay  when 
the  debt  is  admitted  to  be  due."  Willis,  Justice,  said,  *'The 
defendant  has  had  the  advantage  of  the  partial  payment,  and  there- 
fore must  be  bound  by  it."  Ashubst  and  Bullbr,  Justices,  were 
of  the  same  opinion. 

WhUcomb  V.  Whiting^  though  not  always  approved,  has  been  so 
frequently  declared  to  be  the  law  in  this  State  that  its  force  as 
authority  cannot  now  be  disputed.  I  have  quoted  the  case  almost  at 
length  with  a  view  of  an  inquiry  as  to  what  the  case  decided.  It 
will  be  observed  that  it  does  not  appear  in  the  report  of  the  case 
that  the  note  in  suit  was  affected  by  the  statute  of  limitations  at 
the  time  the  payment  was  made.  Indeed  it  appears  inferentially 
to  have  been  otherwise,  for  no  such  point  was  made  by  counsel,  and 
it  is  improbable  that  an  available  argument  of  so  much  plausibility, 
if  not  weight,  should  have  been  overlooked  by  counsel  or  passed  by 
the  court  without  comment.  Lord  Makspibld's  reasoning  that 
'^  payment  by  one  is  payment  by  all,  the  one  acting  virtually  as 
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agent  for  the  rest/'  could  apply  only  to  a  payment  made  m  the  in- 
terest  of  all,  and  the  obseryation  of  Willbs,  Justice,  that  **  the 
defendant  had  had  the  advantage  of  the  partial  payment,  and  there- 
fore mast  be  bound  by  it,*'  would  be  wholly  mapplicable  if  the 
defendant  had  been  entirely  released  from  his  liability  on  the  note 
by  the  statute  when  his  co-promisor  made  the  payment.    The  report 
of  this  case  affords  no  warrant  for  the  assumption  that  it  decided 
that  a  ]>ayment  within  six  years  before  suit,  by  one  promisor, 
would  take  a  case  out  of  the  statute  as  against  a  co-promisor,  where 
the  payment  was  made  after  the  statute  had  effected  a  discharge  of 
the  latter  from  the  joint  obligation.     The  other  leading  English 
cases  on  the  subject  are  Burleigh  y.  !StotVs  Admt^s^  8  B.  ft.  C.  36, 
and  Perham  y.   Baynal,  2  Bmg.  306,  more  fully  reported  in  0 
Moore  566.   In  Burleigh  y.  SMfs  AdmWsy  the  suit  was  against  the 
administrator  of  Stott,  one  of  the  makers  of  a  joint  and  seyeral 
promissory  note.    The  note  was  dated  March  4,  1818,  and  payable 
to  Robert  Burleigh,  the  plaintiff,  on  demand.     Stott  died  March 
3,  1821.     The  suit  was  brought  October  3,  1826.     It  appeared  that 
Thomas  Burleigh,  the  other  maker,  and  who  was  the  principal 
debtor,  on  the  10th  of  October,  1818,  paid  the  interest  on  the  note 
to  that  day  and  on  the  10th  of  October,  1820,  the  interest  then  due 
and  a  sum  on  account  of  the  principal,  without  the  knowledge  of 
Stott     These  payments  were  made  by  Burleigh  whilst  the  joint 
liability  of  himself  and  Stott  subsisted;  and  as  was  said  by  Hol- 
KOTD,  J.,  Scott  had  the  benefit  of  the  part  payment,  and  he  ought 
to  bear  the  burden.     The  court,  following  Whxiemnh  v.  Whiting y 
gaye  judgment  for  the  plaintiff.     In  Perham  v.  Baynal,  one  of  the 
defendants  was  surety  on  a  joint  and  seyeral  note,  and  within  six 
years  before  suit  a  co-defendant,  who  was  the  principal  debtor,  had 
acknowledged  the  debt  to  be  due.     It  does  not  appear  in  either  re- 
port of  the  case  whether  the  acknowledgment  was  before  or  after 
the  bar  of  the  statute.    The  questions  discussed  and  decided  were 
whether  WhUeamb  v.  WhiUng  was  law,  and  whether  an'  acknowl- 
edgment by  the  principal  debtor  could  affect  a  surety. 

The  only  cases  in  the  English  courts  which  directly  decide  that 
payment  by  one  co-promisor  after  the  bar  of  the  statute  had  attached 
would  depnye  the  other  promisor  of  the  benefit  of  the  statute  are 
Chnnnett  y.  Ditchhurn^  5  M.  &.  W.  494,  and  Ooddard  y.  Ingram^ 
3  Q.  B.  839.  In  ChannM  y.  Ditchbtirn^  the  suit  was  against  the 
makers  of  a  joint  and  seyeral  promissory  note.  The  proof  was  of  the 
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payment  of  interest  by  one  of  the  makers  within  six  years  from  the 
commencement  of  the  suit,  but  more  than  six  years  after  the  note 
became  due.  The  debt  had  been  once  barred  by  the  statute,  and 
the  court  held  that  it  was  revived  against  both  the  makers  by  the 
payment  of  interest  by  one.  The  case  was  decided  on  the  assump- 
tion that  Whiicomb  v.  Whiiing  was  a  parallel  case,  and  on  the  au- 
thority of  Manderston  v.  Robertson^  4  Man.  &  Ry.  440.  On  looking 
at  the  report  of  Mmuhrslon  v  Robertson^  it  will  be  found  that  that 
point  was  not  adverted  to.  In  Ooddard  v.  Ingram^  the  suit  was 
against  surviving  partners  to  recover  the  balance  of  a  debt  due  on 
partnei'ship  account,  on  which  one  of  the  partners  had  made  a  small 
payment  after  the  whole  amount  was  barred.  The  payment  was 
made  after  the  dissolution  of  tlie  partnership,  and  when  the  part- 
ner making  It  was  *'  in  the  jaws  of  bankruptcy,'*  and  the  jury  found 
that  the  payment  was  made  by  him  in  concert  with  the  plaintiffs, 
m  fmud  of  his  copartners.  This  case  was  decided  after  Chantull 
V.  DiichburUf  and  there  was  also  prominent  in  it  the  question  of 
the  agency  of  partners  in  the  matter  of  partnership  business  after 
a  dissolution  of  the  firm.  The  court  set  aside  a  verdict  for  the  de- 
fendant without  stating  the  grounds  of  decision,  or  assigning  any 
reason  except  that  they  could  not  forbear  to  act  on  the  numerous 
authorities. 

There  is  another  class  of  cases  which  will  throw  light  on  the 
principle  involved  in  the  matter  under  discussion.  I  refer  to  those 
decisions  which  hold  that  payment  by  one  promisor  after  the  death 
of  his  co-promisor  wAl  not  revive  the  debt  as  against  the  personal 
representatives  of  the  latter.  Of  this  class  Atkins  v.  Tredgold^  2 
B.  &  C.  23,  IS  the  leading  case.  The  suit  there  was  against  the  ex- 
ecntors  of  John  TredgoKl  on  joint  and  several  promissory  notes 
made  by  John  Tredgold  and  Robert  Tredgold,  bearing  date  respect- 
i  vely  January  17, 1806,  and  January  17, 1809.  John  died  in  March, 
1810,  and  Robert  continued  to  pay  the  interest  until  May,  1816. 
The  court,  consisting  of  Abbott,  C.  J.,  Batlbt,  Holroyd 
and  Best,  J  J  ^  held  that  the  payments  made  after  the  testator's 
death  did  not  take  the  case  out  of  the  statute.  All  the  judges 
distinguished  the  case  from  Whitcomby-  Whiiing^  and  declared  their 
unwillingness  to  extend  the  principle  of  that  decision.  Baylby, 
J.,  speaking  of  WhUcomb  v.  Whihng,  distinguished  that  case  from 
the  ciise  then  before  the  court,  m  that  the  statute  had  attached 
before  the  payment  was  made  by  Robert ;  and  ''  therefore,"  he  said. 
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**  John  Tredgold  being  at  that  time  protected,  could  not  be  sub- 
jected to  any  new  obligittion  by  the  act  of  Robert."  Holroyd, 
J.,  referring  to  Whitcomby.  W/nhngy  said:  '^That  case  has  gone 
far  enough,  but  it  does  not  govern  the  present.  There  the  defend- 
ant Whiting  was  liable  upon  a  joint  promise  at  the  time  the  payment 
was  made  The  court  decided  that  when  one  of  two  joint  promis- 
ors pays  a  part,  that  was  to  be  considered  in  law  as  a  payment  by 
both.  But  here,  at  the  time  when  the  payment  was  made,  the 
joint  contract  had  ceased  to  exist ;  for  it  was  determined  by  the 
deanh  of  John  Tredgold." 

Turning  from  the  English  decisions  to  the  cases  m  our  courts, 
we  find  Wliiicomb  v.  WhxUng  approved  and  followed  in  Corhes  v. 
Fleming,  30  N.  J.  L.  349.  In  that  case  the  suit  was  commenced 
July  11^  1861,  against  the  two  defendants,  on  a  joint  and  several 
note  given  by  them  and  one  Farrington,  since  deceased,  dated 
September  4, 1850.  The  interest  on  the  note  had  been  paid  by 
Fleming  every  year  to  the  year  1860  inclusive.  Each  payment  of 
interest  wa^  made  at  a  time  when  the  joint  liability  of  the  defendants 
existed,  and  each  one  of  these  payments  renewed  the  joint  obliga- 
tion for  six  years.  Disborough  v.  Bxdleman's  Heirs,  21  N.  J.  L.  677, 
approved  WhUcomb  v.  Whiting,  and  followed  Atkins  v.  Tredgold, 
The  suit  was  against  the  heirs  of  a  deceased  obligor  on  a  bond 
which  was  joint  and  several.  This  court,  and  the  Court  of  Errors, 
held  that  a  payment  on  the  bond  by  the  surviving  obligor,  after  the 
death  of  his  co-obligor^  did  not  take  the  case  out  of  the  statute  as 
against  the  heirs  of  the  latter.  This  decision  was  made  on  the 
authority  and  reasoning  of  Atkins  v.  Tredgold,  that  the  payment 
was  not  made  whilst  the  joint  obligation  of  the  two  parties  existed, 
and  that  the  agency  of  the  one  to  act  for  and  bind  the  other  ceased 
when  their  joint  liability  was  ended.  Whitcomb  v.  Whttxng  was 
again  approved  m  this  court  in  Merrttt  v.  Dey,  9  Vroom,  32;  s.  c, 
20  Am.  Rep.  362.  That  suit  was  against  partners  on  a  firm  note. 
The  payment  by  one  partner,  which  was  regarded  as  taking  the 
case  out  of  the  statute,  though  made  after  the  dissolution  of  the 
partnership,  was  before  the  time  of  limitation  had  lapsed.  The 
chief  justice  in  his  opinion  gives  that  circumstance  special  promi- 
nence, and  in  commenting  on  Wlntc&inb  v.  Whxttng,  deduces  *'  a 
right  *  *  *  m  either  ot  the  joint  debtors  to  arrest  by  his  sole 
act  the  running  of  the  statute,"  *'from  the  existence  of  the  joint 
indebtedness,''  and  **  infers  from  the  fact  of  the  joint  obligation 
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and  the  anity  of  interest  the  agency  to  renew  the  contract  as  against 
the  force  of  the  statute." 

We  are  bound  by  Whttcomb  y.  Whiting,  for  the  reason  I  have 
mentioned ;  but  the  other  English  cases  I  have  cited  we  are  under 
no  constraint  to  follow,  except  so  far  as  they  hare  already  been 
adopted  by  our  courts.  The  doctrine  that  a  joint  debt,  when  once 
barred  by  the  statute,  can  be  reyived  as  against  all  the  original 
debtors  by  the  unauthorized  act  of  one  of  them,  adjudged  in 
ChanneU  y.  Ditchbum  and  Ooddard  y.  Ingram,  has  neither  reason 
nor  justice  for  its  support.  That  such  a  doctrine  was  considered 
as  either  unjust  or  unwise  is  shown  by  the  fact  that  in  England  it 
has  been  oyerturned  by  act  of  Parliament.  19  and  20  Via,  chap. 
97,  §  14.  The  true  pnnciple  on  which  Whitcomb  y.  Whttxng 
rests  IS  that  of  the  agency  of  joint  debtors  for  each  other,  inferred 
from  the  unity  of  their  interest,  which  makes  the  act  of  payment 
by  the  one  the  act  of  all  —  an  agency  which  arising  out  of  the  joint 
indebtedness  subsists  only  so  longs  as  the  joint  indebtedness 
continues,  and  ceases  as  soon  as  the  joint  liability  being  deter- 
mined, the  parties  become  as  strangers  to  each  other.  Atkins 
y.  Tredgoldt  and  Disboratigh  y.  BidUman^s  Jffeirs,  were  decided  on 
this  reasoning,  and  there  is  no  rational  distinction  between  the  de- 
termination of  the  joint  interest  of  the  parties  by  death  and  its 
termination  by  the  bar  of  the  statute  of  limitations,  which  makes 
the  lapse  of  time  a  positiye  and  legal  bar  m  all  cases  within  its  pro- 
yisions.     Thorpe  y.  Canmn,  Spenc.  311. 

I  haye  not  referred  to  cases  m  the  courts  of  our  sister  States. 
Whticonib  y.  Whiting  has  giyen  rise  to  so  much  discussion,  with 
great  diyersity  of  yiews,  and  been  so  denied  and  qualified,  not  only 
by  judicial  decisions  but  by  legislation,  that  a  reference  to  the 
American  cases  would  be  of  little  profit.  The  courts  of  some  of  the 
other  States  haye  adopted  the  same  yiews  on  this  subject  that  we 
haye  expressed,  as  will  be  seen  by  the  notes  to  Whitcofnb  y.  Whiting^ 
1  Sm.  Lead.  Gas. 

The  yerdict  should  be  set  aside  and  a  new  trial  granted. 

JVew  inalgranML 
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Cbsysliko  v.  Bloomsbury  National  Bavjl 

(46  V.  J.  Law,  »6.) 

NegoHdbU  imtrumeiU — eheek  —  action  ogaiMt  drawee. 

No  aetfon  lies  iu  favor  of  the  holder  of  a  check  against  the  drawee  before 

acceptance.* 

i  CTION  on  a  check.  The  opinion  states  the  case. 

Oscar  Jefferyy  for  plaintiffs. 

C.  F.  Fitch,  for  defendants. 

ScuDDEKy  J.  On  general  demurrer  to  this  declaration  the  qnes- 
tion  is  raised  whether  the  holder  or  payee  of  a  check  can  sue  the 
bank  on  which  it  is  drawn  for  a  refusal  to  pay  it,  where  the  check 
is  regularly  made,  delivered,  presented  for  payment,  and  the  maker 
has  funds  in  the  bank  on  deposit  sufficient  to  pay  it.  Decidedly 
opposing  views  are  held  in  di£Ferent  courts  on  this  point,  and  the 
flubject  has  been  very  fully  discussed  in  cases  and  text-books.  I 
consider  the  law  well  settled  in  our  State  on  what  has  been  re- 
garded as  the  weight  of  authority  and  the  usage  of  banks  and  their 
dealers  for  many  years.  Our  reports  are  silent  on  this  subject,  be- 
cause no  such  action  has  been  brought,  or  if  brought  it  has  not  been 
supposed  to  be  maintainable.  Checks  have  been  classed  generally 
with  inland  bills  of  exchange,  though  differing  in  some  respects, 
and  held  not  binding  on  the  drawee  until  there  has  been  a  presen- 
tation and  acceptance  by  the  bank  in  some  form.  Being  payable 
on  demand,  such  acceptance  is  by  payment,  or  by  credit  given  to 
the  holder,  and  charge  against  the  drawer,  or  by  certification.  If 
nnpaid  on  presentation  the  holder  has  his  remedy  against  the 
maker  or  indorser;  and  the  maker  has  his  against  the  bank  for 
damages  sustained  to  this  credit,  or  otherwise,  by  the  illegal  re- 
fusal to  pay  his  check  when  drawn  against  funds  remaining  in  the 
bank.  Cases  that  I  have  examined  in  our  reports  do  not  directly 
meet  the  question  at  issue  here,  and  because  there  has  been  doubt 

*  To  Mone  effect,  DiMiuon  v.  CoaUe  (70  Mo.  251),  49  Am.  Rep.  228 ;  Bofrri- 
mm  T.  Wfigia,  100  Ind.  516. 

7oL.  L—  68 
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expressed  by  some  text  writers,  and  dissent  in  some  courts  of  other 
States,  I  have  thought  it  advisable  briefly  to  review  some  of  the 
more  prominent  cases  to  learn  whether  we  are  right  in  the  position 
we  have  assumed.  Having  no  binding  authority  in  our  State  we 
are  free  to  accept  the  rule  which  is  best  approved  and  supported  by 
authority  and  usage  elsewhere.  The  question  is  very  fairly  dis- 
cussed in  2  Dan.  Neg.  Inst.,  §  10,  IT  1635;  in  Morse  Banking,  459, 
and  2  Pars.  Notes  and  Bills,  61,  62. 

A  few  of  the  later  cases  which  refer  to  others,  state  the  rule  and 
the  reasons  for  it,  which  in  my  judgment  should  be  adopted  in  this 
State  as  governing  the  subject.     Bank  of  Republic  v.  Millard^  10 
Wall.  152,  expressed  the  unanimous  opinion  of  the  Supreme  Court 
of  the  United  States.     They  say  that  on  principle  there  can  be  no 
foundation  for  an  action  on  the  part  of  the  holder  of  a  check,  un- 
less there  is  a  privity  of  contract  between  him  and  the  bank,  and 
ask  how  can  there  be  such  privity  when  the  bank  owes  no  duty, 
and  is  under  no  obligation  to  the  holder  ?    Quoting  from  a  leading 
case  (Chapman  v.  WhitSy  6  N.  Y.  417),  they  further  say  that  the 
right  of  the  depositor  is  a  chose  in  action,  and  his  check  does  not 
transfer  the  debt  or  give  a  lien  upon  it  to  a  third  person  without 
the  assent  of  the  depositary.     This  is  said  to  be  a  well  established 
principle  of  law,  and  sustained  by  the  English  and  American  an- 
thointies.     In  Attorney' Oeneral  v.  Continental  Life  Ins.  Co,,  71  N. 
Y.  325;  8.  c,  27  Am.'  Bep.  551,  the  entire  court  say  that  Luni  v. 
Bank  of  North  A^nerica,  49  Barb.  221,  declares  the  rule  accurately, 
that  checks  drawn  in  the  ordinary  form,  not  describing  any  particu- 
lar fund,  or  using  any  words  of  transfer  of  the  whole,  or  any  part 
of  any  account  standing  to  the  credit  of  the  drawer,   but  con- 
taining only  the  usual  request,  are  of  the  same  legal  effect  as  in  in- 
land bills  of  exchange,  and  do  not  amount  to  an  assignment  of  the 
funds  of  the  drawer  in  the  bank.     This  they  say  is  the  settled  law 
of  that  State,  as  it  has  been  repeatedly  affirmed  in  that  courL     In 
JEitia  National  Bank  v.  Fourth  National  Bank,  46  N.  Y.  86;  s,  a, 
7  Am.  Rep.  314,  Allek,  J.,  in  giving  the  opinion  of  the  court, 
says  the  cases  all  agree  that  notwithstanding  the  agreement  which 
bankera  make  with  their  customers  to  pay  their  checks  to   the 
amount  standing  to  their  credit,  a  check  holder  can  take  no  bene- 
fit from  this  agreement,  and  that  the  check  does  not  operate  as  a 
transfer  or  assignment  of  any  part  of  the  debt,  or  create  a  lien  at 
law  or  in  equity.     Carr  v.  National  Security  Bank^  107  ICaaa.  45; 
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8.  c,  9  Am.  Rep.  6,  after  discussing  the  question,  concludes  that 
the  bankers'  promise  to  the  drawee  to  honor  his  checks  does  not 
render  them,  while  still  liable  to  account  with  him  for  the  amount 
of  any  check  as  part  of  his  general  balance,  liable  to  an  action  of 
contract  by  the  holder  also,  unless  they  have  made  adirect  promise 
to  the  latter  by  accepting  the  check  when  presented  or  otherwise. 
This  view,  they  say,  is  in  accordance  with  the  law  as  established  in 
England,  in  New  York  and  in  Pennsylvania,  with  the  opinions 
theretofore  expressed  by  that  court,  and  with  the  recent  unanimous 
decision  of  the  Supreme  Court  of  the  United  States.  Bank  of  ih$ 
Republic  V.  Millard,  above  cited. 

To  the  same  effect  is  Lloyd  v.  McCaffrey,  46  Penn.  St  410,  414, 
and  Mason  v.  Franklin  Bank,  ^4  Md.  580. 

Two  recent  English  cases  have  considered  the  right  of  the  holder 
of  a  check  against  bankers.  In  Hopkinson  v.  Forster,  Ia  R,  19 
Eq.  74,  Sir  Oeokge  Jessbl,  master  of  rolls,  says  a  check  is  clearly 
not  an  assignment  of  money  in  the  hands  of  a  banker;  it  is  a  biU 
of  exchange  payable  at  a  banker's.  The  banker  is  bound  by  his 
contract  with  a  customer  to  honor  the  check  when  he  has  sufficient 
assets  in  his  hands;  if  he  does  not  fulfill  his  contract  he  is  liable  to 
an  action  by  the  drawer,  in  which  heavy  damages  may  be  recovered 
if  the  drawer's  credit  has  been  injured.  He  also  says,  **  I  do  not 
understand  the  expressions  attributed  to  Mr.  Justice  Btles,  8  G.  B. 
(N.  S. )  372,  but  I  am  quite  sure  that  learned  judge  never  meant  to 
lay  down  that  a  banker  who  dishonors  a  check  is  liable  to  a  suit  in 
equity  by  the  holder."  The  other  English  case  to  which  I  have 
reference  is  Schroeder  v.  Central  Bank  of  London,  34  L.  T.  (N.  S.) 
735.  The  statement  of  the  claim  in  this  case  was  on  a  check  pay- 
able to  bearer,  on  the  defendants,  which  was  handed  to  the  plaint- 
iffs, who  presented  the  check  to  the  defendants  at  their  bank  for 
payment,  but  payment  was  refused  and  the  check  marked  '^  refer 
to  drawer;''  and  that  at  the  time  when  they  refused  payment 
ol  the  check  the  defendant  had  funds  belonging  to  the  drawer  to 
an  amount  exceeding  the  sum  for  which  the  check  was  drawn.  To 
this  statement  a  demurrer  was  filed,  on  the  ground  that  a  banker 
on  whom  a  check  is  drawn  is  under  no  liability  to  the  holder  of  the 
check  to  pay  the  same.  That  is  the  present  case,  in  all  particulars; 
and  the  court  say  a  check  is  not  an  assignment  by  the  drawer  to 
the  payee  of  a  debt,  or  chose  m  action,  within  the  meaning  of  the 
Judicature  act  of  1873,  section  25,  subsection  6.     Therefore  the 
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payee  of  a  check  has  no  right  of  actioa  for  its  dishonor  against  the 
banker  on  whom  it  is  drawn.  Neither  is  the  check  in  this  case  an 
assignment  under  section  19  of  the  Practice  act,  which  will  author- 
ize the  holder  or  assignee  to  sue  in  his  own  name. 

It  will  be  found  that  some  of  the  cases  in  this  country,  above 
referred  to,  have  considered  those  that  hold  a  contrary  rule,  which 
are  comparatively  few  in  number^  and  have  refused  to  follow  them. 
The  grounds  for  their  conclusions  above  stated  in  the  cases  quoted 
are  so  satisfactory  that  nothing  can  be  added  to  give  weight  to  their 
authority.    The  opposite  view  may  be  briefly  stated,  that  before 
demand  for  payment  of  the  check  has  been  made  of  the  banker 
there  is  no  assignment  and  no  privi^  between  the  holder  and  the 
banker  ;  but  the  act  of  presentment  and  demand,  made  before  the 
appropriation  of  the  funds  in  hand,  creates,  by  usage  of  business 
and  the  understanding  of  all  concerned,  the  obligation,  the  privity 
and  the  appropriation,  or  at  least  the  right  to  claim  appropriation* 
Morse  Banking,  471.   Where  no  such  understanding  or  usage  eiists> 
and  the  banker  has  no  conti*act  with  the  holder  of  a  check,  and  on 
presentation  of  the  check  promptly  refuses  to  honor  it,  it  is  difficult 
to  see  by  what  act  on  his  part  the  privity  between  him  and  the 
holder  of  the  check  is  established. 

The  question  can  rarely  be  raised  between  a  solvent  bank  and  its 

de]K)8itors,  except  where  there  are  counter  claims  held  by  the  bank 

against  the  depositors,  or  questions  of  overdraft,  priority  of  checks 

or  notice  stopping  payment,  and  these  the  bank  should  have  the 

right  to  settle  directly  with  its  customer,  and  not  be  annoyed  by 

many  suits  on  checks  in  the  hands  of  third  parties  among  whom 

the  deposits  may  have  been  divided.     Whatever  other  reasons  may 

be  suggested  on  the  one  side  or  the  other,  it  is  sufficient  to  say  that 

in  our  judgment  the  weight  of  authority  is  against  the  maintenance 

of  this  action,  and  judgment  will  be  given  for  the  defendant  on  the 

demurrer. 

JudgmetUfor  de/endamL 
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Mbehak  V.  Fbebholdbbs  of  HuD80N. 

(46  N    J.  Law,  ««.) 
0>/U€  a(Hd  oJUMT^—aeHifmfor  mUary  hyanenoi  enUUed  to  oJll6$. 

Om  getting  possession  of  a  public  office  forcibly  and  without  authority 

recover  the  salary  thereof  from  the  public. 

1  CTION  for  salary  of  office.    The  opinion  states  the  case. 

Job  H.  LipfrincoU,  for  the  mle. 
OUberi  Oottins,  contra. 

Kkapp,  J.  The  action  was  brought  to  recover  salary  payable  to 
the  warden  of  the  penitentiary  of  Hudson  county  for  services  alleged 
to  have  been  performed  by  plaintiff  in  that  capacity  from  September 
5, 1882,  to  June  12,  1883.  The  cause  went  down  to  the  Hudson 
Circuit  for  trial,  and  it  was  there,  by  agreement  of  counsel,  referred. 
The  referee  to  whose  decision  the  case  was  submitted  found  in  favor 
of  the  defendant,  reporting  the  facts  specially  found  by  him  upon 
which  his  conclusion  was  rested.  His  report  now  being  before  us 
for  confirmation  is  opposed  by  plaintiff,  who  asks  that  judgment  be 
entered  for  him  upon  the  facts  found,  or  that  a  new  trial  be  ordered, 
he  alleging  that  such  finding  of  facts  entitle  him  to  a  judgment 
against  the  defendant  The  plaintiff  also  insists  that  the  facts 
found  are  too  favorable  for  the  defendant  upon  the  evidence,  and 
that  at  least  a  new  trial  for  that  cause  should  be  granted. 

From  the  statement  made  to  us  of  the  evidence,  without  referring 
to  it  in  detail,  we  conclude  that  the  findings  of  fact  by  the  referee 
are  supported  by  the  evidence.  The  only  question  which  we  think 
necessary  to  consider  is  whether  upon  those  facts  the  report  of  the 
referee  should  have  been  the  other  way.  The  argument  of  this 
cause  places  the  plaintiffs  right  of  recovery  solely  upon  assumed 
legal  results  of  the  judgment  of  the  Court  of  Errors  in  iStuhr  v. 
Currariy  44  N.  J.  L  181 ;  s.  c,  43  Am.  Rep.  353,  and  it  is  conceded 
that  the  plaintiff,  who  was  not  legally  in  office,  although  rendering 
services  belonging  to  it,  has  no  claim  against  the  freeholders  for  the 
salary  demanded  unless  such  claim  can  be  rested  upon  the  adjudica- 
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tion  just  mentioned.  In  that  case  it  was  held  that  where  one  of 
two  opposing  candidates  for  an  office  had  received  the  certificate  of 
election  from  the  proper  canvassing  boards  and  had  performed  the 
duties  incident  to  the  office,  in  obedience  to  apparent  requirement 
of  the  law,  honestly  believing  in  and  having  no  reason  to  doubt 
the  legality  of  his  title  to  such  office,  although  subsequently  ousted 
on  quo  warranto,  he  was  entitled  to  retain  for  services  performed 
the  salary  ])aid  to  him,  and  was  not  liable  to  pay  it  over  to  him  who 
by  subsequent  adjudication  was  found  to  be  legally  elected.  It  is 
unnecessary  to  go  through  the  exhaustive  discussion  which  that  case 
elicited,  or  to  examine  in  any  detail  the  views  expressed  or  authori- 
ties referred  to  in  the  prevailing  opinion  of  that  court.  It  is  suffi- 
cient to  say  that  the  case  in  hand  has  features  essentially  dififerent 
from  those  characterizing  the  case  of  Stuhr  v.  Curran,  and  such 
as,  under  views  there  clearly  recognized,  would  as  we  think,  if  pre- 
sent in  that  case,  have  met  with  the  application  of  a  different  rule. 
No  case  was  cited  in  either  of  the  able  opinions  there  delivered,  nor 
any  view  hinted  at  which  countenanced  the  right  of  a  fraudulent 
intruder  upon  or  ouster  of  another  from  office  which  rightfully  was 
in  the  possession  and  enjoyment  of  such  other,  to  demand  or  retain 
the  pay  of  the  office.  It  was  forcibly  urged  in  the  minority  opinion 
read  in  that  case,  that  the  regularity  of  the  certificate  of  election, 
the  honest  belief  of  the  defendant  in  that  case,  that  he  was  only  in 
the  discharge  of  legal  duty  in  entering  ujKin  and  performing  the 
work  appertaining  to  the  office  to  which  he  apparently  was  elected, 
and  his  possible  liability  to  penalties  for  a  refusal  to  discharge  those 
duties,  were  not  circumstances  that  should  prevail  against  the  right 
of  the  de  jure  officer  to  recover  from  the  other  the  compensation 
which  he  had  received  for  his  services,  but  no  one  suggested  even 
that  as  against  one  entering  knowingly  into  the  place  of  another 
by  force  or  fraud,  any  consideration  of  justice  or  good  policy  could 
stand  in  aid  of  such  wrong-doer,  either  to  recover  compensation 
belonging  to  the  office  from  the  public  disbursing  officer,  or  in 
withholding  that  which  he  had  received  against  the  legal  demands 
of  him  who  had  been  so  defrauded.  On  the  contrary,  it  is  said  in 
the  opinion  read  by  Mr.  Justice  Yak  Syckbl  that  'Mf  fraud 
were  imputable  to  the  defendant  the  case  would  present  a  dif- 
ferent aspect,"  and  we  are  clearly  of  opinion  that  giving  to 
that  case  the  full  force  which  it  was  designed  to  have,  it  is  not  in 
conflict  with  the  right  of  the  de  jure  officer  to  demand,  and  have 
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from  one  in  the  position  this  plaintiff  is  found  to  be,  fees  and 
emoluments  received  by  him  from  the  public  disbursing  officer 
belonging  to  said  office.  In  this  case  the  referee  finds  that  the 
plaintiff y  with  full  knowledge  that  the  office  to  which  he  was  nomi- 
nally elected  was  already  filled,  and  that  no  vacancy  existed  at  the 
time  of  his  appointment,  and  that  the  incumbent  held  the  otRcc  by 
a  term  which  ran  beyond  the  time  when  the  board  of  chosen  free- 
holders, as  then  constituted,  bad  power  to  choose  a  successor,  that 
with  this  knowledge  he  solicited  and  procured  a  resolution  for  his 
own  appointment  to  the  office  already  filled,  and  thin  gained  its 
possession  by  forcibly  ejecting  the  lawful  incumbent  and  putting 
himself  in  it  by  a  trespass.  Under  such  a  state  of  facts  we  have  no 
hesitation  in  declaring  that  if  the  official  fees,  during  the  time  the 
plaintiff  was  so  in  occupancy,  are  due  to  any  one,  the  plaintiff  is  not 
that  person.  It  was  not  the  design  of  the  judgment  in  the  Oourt 
of  Errors,  nor  is  it  its  legitimate  effect,  to  give  countenance  or  en- 
couragement to  those  who  are  willing  by  force  or  fraud  to  obtrude 
in  places  lawfully  assigned  to  others  nor  to  permit  such  person  to 
profit  by  the  emoluments  belonging  thereto.  The  reasons  which 
protect  one  who  has  performed  the  services  belonging  to  a  public 
office^  under  an  appointment  apparently  regular  and  legal,  in  igno* 
ranee  of,  and  without  the  means  of  ascertaining  defects  in  his  title, 
and  where  his  refusal  to  serve  would  leave  a  vacancy  in  office, 
whether  such  reasons  be  weak  or  strong,  have  no  application  to  a 
case  like  this.  In  such  a  case  we  cannot  doubt  that  in  some  form 
the  officer  dejure  would  be  entitled  in  law  to  demand  and  have 
compensation  for  the  injury  done  him  by  such  an  intruder.  If 
payment  be  made  to  the  officer  de  facto  the  public  will  be  protected 
from  further  claim,  as  the  disbursing  officer  is  not  bound  to  know 
the  title  by  which  an  actual  incumbent  holds,  and  the  rival  claims 
to  the  fund  must  be  litigated  between  the  individual  claimants  ;  but 
upon  suit  brought  by  the  incumbent  against  the  public  for  pay,  his 
title  will  be  inquired  into.  Dolan  v.  Mayor j  etc.,  68  N.  Y.  274 ; 
8.  c,  23  Am.  Bep.  168.  And  he  must  establish  his  right  to  be 
paid  as  between  the  plaintiff  and  the  public  represented  by  the  de- 
fendant. The  plaintiff  should  not  recover  in  this  action  on  the 
ground  that  the  services  performed  by  him,  under  the  circum- 
stances here  presented,  were  purely  voluntary.  The  board  of 
chosen  freeholders  that  went  through  the  form  of  appointing  the 
plaintiff  had  power,  and  it  was  their  duty  to  fill  the  office  of  war 
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den  of  the  penitentiary  whenever  it  should  fall  yacant,  but 
the  act  of  that  body  in  the  attempt  to  put  the  plaintiff  in  that  posi- 
tion when  it  was  already  filled  was  a  mere  nullity^  which,  as  the 
referee  finds,  he  and  they  well  knew^  or  were  chargeable  with  that 
knowledge.  He  solicited  their  action  and  knew  that  it  was  illegal; 
he  was  not  invited  or  permitted  to  assume  the  duties  of  that  office, 
but  by  a  trespass  gained  admission  to  the  place  which  he  knew  was 
lawfully  filled  by  another,  turned  that  other  out  and  kept  him  out 
until  by  legal  judgment  he  was  himself  remored.  He  was  there 
without  legal  pretext.  We  are  at  a  loss  to  see  how  this  can  be  re- 
garded as  an  employment,  or  be  considered  other  than  the  veriest 
volunteer  in  rendering  services  in  the  position.  For  services  thus 
performed  there  is  no  legal  promise  or  obligation  to  pay,  either  ex- 
press or  implied.  The  salary  attached  to  the  office  was  not  prom- 
ised to  him  nor  was  it  his  due.  He  bargained  for  the  chances  of 
being  voluntarily  paid  by  defendant  DilL  Mun.  Corp.,  §§  IM,  169, 
and  cases  cited;  Oity  of  Hobohen  v.  Char,  27  N.  J.  L.  365;  8mUk 
V.  Mayor,  37  N.  Y.  6ia 

The  report  of  the  referee  should  be  confirmed  and  judgment  en- 
tered for  the  defendant. 


OsoTE  V.  Mori. 
(4f  N.  J.  lAw,  saj 

OonttUuUcnallaw — m^lbUia — diUbtmMng, 

The  aetton  of  ft  dlviBion  comnumder  of  State  militia  in  dmhmdiag  f 
for  mutinjr  is  cognisable  onlj  bj  the  military  authorities. 

pERTIOBARL     The  opinion  states  the  case. 

J,  Augustus  Fay,  for  prosecutors. 

James  N.  Straiten,  contra. 

Pabkbb,  J.  The  writ  in  this  case  was  directed  to  Oershom 
Mott,  major-general  commanding  the  division  of  the  National 
Guard,  and  Elihu  H.  Ropes,  colonel  of  the  Third  Regiment,  on 
relation  of  Oaptain  Charles  A.  Grove  and  others,  ailing  them* 
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selves  to  bo  members  of  Company  F,  Third  Begimenty  National 
Guard  of  New  Jersey,  commanding  them  to  make  return,  and  send 
to  this  court,  all  proceedings  had  or  taken  before  them,  or  either 
of  them,  in  reference  to  the  disbanding  of  said  company. 

By  the  return  made  to  the  writ,  it  appears  that  on  the  29th  day 
of  August,  1883,  Elihu  H.  Ropes,  colonel  commanding  the  Third 
Begiment,  sent  to  Major-Oeneral  Mott,  through  the  regular  mili- 
tary channel,  a  communication  reporting  that  Company  F  of  said 
regiment  had  recently,  on  more  than  one  occasion,  shown  a  muti- 
nous spirit,  and  was  in  a  demoralized  condition,  a  majority  of  its 
members  having  openly  declared  that  they  would  not  parade  if  the 
first  nontenant  was  to  have  command,  and  that  the  captain  (who 
was  sick)  felt  obliged  to  issue  a  printed  circular,  appealing  to  the 
men  to  obey  orders,  out  of  respect  for  himself  and  the  colonel. 
The  communication  of  Colonel  Ropes  to  the  major-general  con- 
cluded with  a  request  that  the  said  company  might  be  disbanded. 

On  the  25th  day  of  September,  1883,  the  following  order  was 
issued  from  division  headquarters,  by  Major-Oeneral  Mott,  to  wit: 
**  Special  order  No.  9.  It  having  been  ofScially  reported  to  these 
headquarters  that  company  F,  Third  Regiment,  has  become  ineffi- 
cient, and  been  guilty  of  mutinous  conduct,  the  same  is  hereby 
disbanded,  and  the  officers  placed  on  the  retired  list.  The  quarter^ 
master-general  will  immediately  take  possession  of  the  State 
property." 

This  is  the  order  of  which  Captain  Orove  and  the  other  relators, 
who  were  members  of  said  company,  complain,  and  which  they  ask 
this  court  to  set  aside. 

The  major-general  justifies  his  action  under  the  sixth  and  twelfth 
sections  of  the  act  for  the  organization  of  the  National  Ouard, 
found  in  Rev.,  p.  679.  The  sixth  section  provides  that  whenever 
any  company,  battalion  or  regiment  shall  be  guilty  of  mutinous 
conduct,  the  same  may  be  disbanded,  or  consolidated  with  other 
oorps,  by  the  diyision  commander.  By  the  twelfth  section  it  is 
provided  that  if  the  corps  to  which  the  officers  belong  be  disbanded, 
the  officers  shall  be  placed  on  the  retired  list. 

The  complaint  is,  that  the  officers  and  men  of  the  company 
affected  by  the  order  of  the  major-general,  had  no  opx)ortunity  to 
be  heard  upon  the  charge  of  mutinous  conduct,  that  no  notice  was 
f[iven  them  of  such  ohiurge  ;  and  they  say  that  if  a  hearing  had 
been  given  them,  either  by  the  colonel  before  he  reported,  or  by 
Vol.  L  —  54 
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the  division  oommander  before  he  issued  the  order  of  disbandmeni, 
it  would  have  appeared  that  there  had  not  been  any  mutinoas  con- 
duct on  the  part  of  the  company. 

Depositions  under  the  rule  were  taken,  but  it  will  not  be  neces- 
sary to  consider  the  yolnminons  testimony  adduced,  unless  the  pre- 
liminary question  of  jurisdiction  be  decided  in  favor  of  the  prose, 
cutors  of  the  writ.  Unless  this  court  has  jurisdiction,  it  is  mani- 
festly improper  to  express  an  opinion  upon  tiie  mooted  questions  of 
fact  raised  by  the  evidence. 

It  is  admitted  that  no  application  has  been  made  to  the  com- 
mander-in-chief, by  or  on  behalf  of  the  officers  or  men,  or  any  of 
them,  for  a  review  of  the  proceedings,  in  order  to  set  aside  or 
modify  the  action  of  the  major-general. 

The  defendants  claim  that  this  is  not  a  case  for  the  interposition 
of  the  civil  courts.  They  contend  that  it  is  a  matter  to  be  settled 
under  the  military  law,  by  the  military  authorities;  and  that  if  any 
wrong  has  been  done  to  the  men  composing  the  company,  or  to  the 
officers  thereof,  by  the  order  of  the  major-general,  such  wrong 
should  have  been  redressed,  and  the  order  rescinded,  by  exhausting 
their  military  remedy. 

There  is  military  law  in  this  State,  consisting  of  statutes  and 
usage  sanctioned  by  time.  Beyond  its  legitimate  sphere,  it  must 
give  way  to  the  jurisdiction  of  the  civil  courts,  but  within  its  proper 
sphere  it  must  control.  The  constitutional  provision  declaring  the 
military  to  be  in  subordination  to  the  civil  power  does  not  take 
from  the  military  authorities  matters  relating  to  the  organization 
of  the  militia,  which  are  of  a  strictly  military  nature. 

By  military  law  is  not  meant  martial  law.  By  some  text-writers, 
and  not  a  few  judges,  these  terms  have  been  used  interchangeably. 
Hence  some  confusion  exists  as  to  the  true  signification  of  the 
term  "  military  law." 

Martial  law  presupposes  the  existence  of  a  state  of  actual  war,  and 
the  occupation  of  the  district  where  it  exists  by  a  hostile  force,  inter- 
rupting the  civil  courts  in  the  administration  of  law  in  their 
accustomed  mode.  Military  law  does  not  do  this.  It  is  part  of  onr 
body  of  law,  fully  recognized  by  the  civil  courts,  and  is  in  force  in 
time  of  peace  as  well.  It  is  that  law  which  relates  to  the  organisa- 
tion, goverment  and  discipline  of  the  military  forces  of  a  State.  It 
Is  a  rule  superadded  to  the  civil  law,  for  regulating  the  citizen  in  hia 
character  of  soldier,  and  is  binding  on  those  to  whom  it  is  intended 
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to  apply.  The  military  authorities  have  cognizance  and  entire  con- 
trol over  the  organization  of  the  militia  within  the  law  enacted  ou 
that  subject. 

The  material  question  is,  whether  the  disbanding  of  a  company 
of  the  National  Guard,  and  placing  its  officers  on  the  retired  list, 
is  a  matter  relating  only  to  organizations,  and  consequently  of  a 
merely  military  nature.     If  so,  the  civil  courts  have  not  jurisdiction. 

By  the  Constitution  of  the  United  States  the  authority  to  train 
its  militia,  as  well  as  to  appoint  the  officers,  was  reserved  to  the 
States  respectively.  The  Constitution  of  New  Jersey  directs  that 
the  legislature  shall,  by  law,  provide  for  enrolling,  organizing  and 
arming  the  militia  of  the  State.  The  legislature  has  passed  an  act 
for  the  organization  of  that  part  of  the  militia  called  the  National 
Onard,  by  which  the  power  to  disband  or  consolidate  companies  is 
given  to  the  division  commander. 

From  an  early  period  of  the  existence  of  the  State  government, 
the  Supreme  Court  has  undoubtedly  taken  cognizance  of  some 
cases  arising  under  military  law,  but  upon  examination  it  will  be 
found  that  those  cases  did  not  relate  to  the  organization  of  the  mili- 
tary forces,  but  to  some  alleged  illegal  enforcement  of  fines  or 
penalties,  involving  the  personal  rights  of  individuals,  by  way  of 
pecuniary  loss.  Numerous  cases  in  this  and  other  States  show  that 
in  matters  affecting  organization,  the  oivil  courts  have  declined  to 
interfere  with  the  military  tribunals,  and  have  conceded  that  alleged 
errors  or  unjust  procedure  on  that  subject  must  be  settled  by  the 
military  authorities. 

To  prove  that  the  construction  here  given  is  sustained  by  reported 
decisions,  reference  will  now  be  made  to  cases. 

The  first  case  reported  in  New  Jersey  is  that  of  States,  Chambers^ 
1 N.  J.  L.  400.  It  involved  the  alleged  illegality  of  an  assessment  on 
property  of  the  prosecutor.  It  was  alleged  that  the  proceedings  of 
Captain  Chambers  were  erroneous  in  his  mode  of  conducting  the 
classing  and  assessment,  under  the  military  law  then  existing. 
Leak,  the  counsel  of  defendant,  contended  that  a  certiorari  would 
not  lie  to  the  captain,  who  acted  in  a  military  capacity,  but  the 
court  sustained  the  writ,  evidently  on  the  ground  that  an  assess- 
ment had  been  made,  which  involved  the  property  of  the  prosecutor. 

In  the  case  of  State  v.  Davis,  4  N.  J.  L.  311,  the  writ  was  sustained, 
because  a  court  composed  of  military  officers,  whose  decisions,  by 
statute,  took  effect  upon  the  persons  and  property  of  individuals. 
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had  proceeded  against  the  prosecutor  of  the  writ  by  way  of  fine,  to 
compel  obedience  to  an  order  connected  with  a  draft.  In  the  opinion 
in  that  case,  the  court  referring  to  the  military  law,  which  it  erro- 
neously styled  martial  law,  said :  **  In  the  execution  of  this  law,  there 
are  courts  of  various  grades,  and  from  the  inferior,  there  is  a  revis- 
ion by  the  superior,  and  ultimately  by  the  commander-in-chief ; 
and  so  long  as  they  keep  themselyes  within  their  jurisdiction,  the 
civil  courts  cannot  interfere."  The  opinion  then  adds:  *^  When  the 
law  imposes  a  penalty,  or  sets  a  fine,  it  may  be  adjudged  in  the 
known  and  established  courts  of  law  having  cognizance  thereof,  ac- 
cording to  the  usual  course  of  such  courts." 

In  Siaie  v.  Kirby^  5  N.  J.  L.  835,  a  certiorari  waa  allowed  at  bar, 
to  bring  up  tax  warrants  against  delinquents  in  military  service, 
who  had  been  fined,  and  to  collect  which  distress  warrants  had  been 
issued. 

The  case,  State  v.  Atkinwn,  9  N.  J.  L.  337,  was  also  where  delin- 
quents had  been  fined,  and  executions  issued. 

It  will  be  seen  that  in  all  the  cases  to  which  reference  haa  been 
made,  fines  and  penalties  have  been  inflicted,  involving  the  prop- 
erty of  individuals.  There  is  not  a  case  where  a  matter  involving 
organization,  merely  of  the  militia,  has  been  entertained  by  the 
Supreme  Court  of  this  State. 

There  are  some  reported  cases  in  the  conrts  of  other  States,  which 
shed  light  on  this  subject. 

In  4  Pick.  25,  it  is  stated  that  one  Joseph  Adams  had  belonged 
to  a  military  company  in  the  town  of  Heath.  The  company  had 
manifested  a  determined  opposition  to  the  requirements  of  the 
military  law,  was  reduced  to  a  state  of  disorganization,  and  waa 
insubordinate.  The  proper  military  authority  had  disbanded  the 
company,  and  annexed  its  military  authority  to  the  adjoining  towns. 
This  was  done  under  the  statute  of  Massachusetts  giving  power  to 
arrange  and  organize  the  militia  of  that  State  into  divisions*  bri- 
gades, battalions  and  companies.  The  court  held  that  admitting  the 
proceedings  to  disband  the  company  to  have  been  irregular,  still  a 
certiorari  would  not  lie,  and  remarked  that  to  restore  the  company 
to  its  former  footing,  the  application  should  be  made  to  the  execa> 
tive,  as  commander-in-chief  of  the  military  forces  of  the  State. 

Proctor  V.  Stone,  1  Allen,  193,  was  an  action  of  tort,  brought 
against  the  adjutant-general  of  the  State,  for  entering  the  armory 
of  a  company  of  militia  that  had  been  disbanded  by  the  proper 
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military  authority,  and  removing  the  arms  and  equipments  belong- 
ing to  the  State.  The  statute  of  Massachusetts  was  similar  to  that 
of  New  Jersey  in  this  regard,  except  that  the  original  power  to  dis- 
band a  company  in  that  State  was  given  to  the  governor  with  con- 
sent of  his  council,  instead  of  vesting  the  power  in  the  first  instance, 
in  the  division  commander,  as  is  the  case  under  our  law.  In  that 
case,  the  court  held  that  the  legal  and  constitutional  power  to  dis- 
band the  company  was  with  the  military  authorities,  whenever  in 
their  judgment,  there  was  sutlicicnt  cause  to  exercise  that  power. 
To  the  report  of  the  case  cited  from  1  Allen,  is  appended  a  note, 
giving  the  opinion  of  all  the  judges  of  the  Superior  Judicial  Court 
of  the  State  of  Massachusetts,  in  the  year  1837,  in  answer  to  the 
request  of  Oovemor  Edward  Everett,  for  a  construction  of  the 
statute  purporting  to  give  power  to  disband  corps  of  the  militia. 
This  opinion  sustains  the  decision  in  1  Allen,  and  declares  that  the 
power  is  with  the  military  tribunals,  to  which  it  is  intrusted  by  the 
statute. 

In  25  Barb.  216,  the  case  of  People  v.  Scrugham  is  reported. 
There  had  been  a  general  order,  assigning  Lockwood  to  the  com- 
mand of  the  Seventh  Brigade,  which  order  had  been  revoked,  and 
the  command  of  the  brigade  assigned  to  Scrugham.  On  applica* 
tion  for  mandamus,  the  court  held  that  it  bad  no  right  to  review 
the  general  order  assigning  Scnigham  to  the  command,  because  the 
commander-in-chief  of  the  military  forces  of  the  State,  to  whom 
the  relator  and  every  other  officer  in  the  militia  owed  obedience,  was 
the  ultimate  judge,  and  that  the  Supreme  Court  had  no  jurisdic- 
tion in  the  matter.  The  court  further  held  that  Lockwood's  com- 
mission was  not  revoked  by  the  order  complained  of,  that  he  was 
fiill  a  general  of  militia,  but  without  present  command. 

A  case  reported  in  10  Me.  145,  Gould  v.  UutchingSj  at  first  view, 
mig^t  be  thought  antagonistic  to  those  before  cited,  but  upon  ex- 
amination it  will  be  found  to  sustain  them.  An  action  had  been 
brought  to  recover  a  penalty  for  neglect  of  duty  in  a  military  com* 
pany.  The  alleged  delinquent  had  belonged  to  another  company, 
which  had  been  disbanded  and  annexed  to  the  company  in  which 
the  delmqnency  occurred.  The  court  took  cognizance  of  the  case 
only  because  the  penalty  attached  was  about  to  be  enforced.  This 
CMe  is  not  therefore  inconsistent  with  the  general  doctrine  herein- 
before stated. 

In  Connecticut,  it  was  held  that  the  question  to  which  company 
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a  Boldier  belongs,  and  ought  to  do  duty  in,  is  entirely  a  matter  of 
military  cognizance,  and  determinable  by  the  officers  of  the  militia 
Loomis  y.  Simons,  2  Boot,  454. 

In  the  case  of  People  v.  Ewen,  17  How.  Pr.  375,  it  was  held  that 
the  goyemor  of  the  State,  as  commander-in-chief,  had  power 
to  consolidate  companies,  and  that  the  Supreme  Court  could  not 
lawfully  interfere  with  such  power.  The  opinion  in  that  case  shows 
that  the  court  fully  considered  ^Uv  pnictical  application  and  effect 
of  an  order  disbanding  or  consulidating  corps,  and  it  holds  that 
such  action  does  not  depriye  an  officer  belonging  to  a  disbanded 
company  of  his  commission,  nor  take  from  him  any  priyilege  con- 
trary to  the  Constitution.  The  court  said  that  he  might  be  legally 
depriyed  of  his  command,  but  not  of  his  office,  and  although  he 
became  supernumerary,  and  had  no  present  cotnmand,  the  order 
was  not  prohibited  by  the  Constitution.  Depriyation  of  office  is  all 
that  is  prohibited,  and  no  breach  of  the  Constitution  being  found, 
the  court  would  not  inquire  whether  the  action  of  the  military 
authorities  was  expedient. 

From  these  and  other  decisions  to  the  same  effect,  the  line  of 
demarkation  between  the  jurisdiction  of  the  ciyil  and  military 
tribunals  is  fixed ;  by  determining  whether  the  question  inyolyed 
relates  to  the  organization  and  discipline  of  the  corps  composing 
the  military  forces  of  the  State,  or  whether  any  ciyil  disability,  fine 
or  penalty  attaches.  In  the  latter  case,  the  Supreme  Court  will 
entertain  a  writ  of  certiorari^  but  in  the  former,  only  the  military 
authorities  can  act,  and  if  the  action  of  the  inferior  military  tribu- 
nals be  not  satisfactory,  recourse  can  be  had  only  to  the  commander- 
in-chief. 

In  the  case  now  before  this  court,  the  rights  of  no  one  hare 
been  encroached  upon.  Neither  officers  nor  men  haye  incurred  any 
ciyil  disability.  The  officers  haye  not  been  cashiered,  nor  the  men 
dismissed  the  seryice.     No  fine  nor  penalty  has  been  imposed. 

A  company  in  one  of  the  regiments  of  the  National  Ouant 
has  been  disbanded,  and  the  officers  put  on  the  retired  list,  aad 
that  is  alL  No  disqualification  attaches  to  the  relators,  by  reason 
of  the  order  of  the  major-general.  The  men  are  not  debarred  from 
joining  other  companies  in  the  organization.  The  officers  placed 
on  the  retired  list  still  hold  their  commissions,  and  may  be  assigoecl 
to  military  duty  by  their  superior  officers.  They  are  still  earned 
on  the  register,  hold  the  rank  upon  which  they  are  retired,  and  are 
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entitled  to  wear  the  uniform  of  sach  rank.  In  fact,  none  of  their 
personal  nghts  or  property  interests  have  been  inyaded.  The  only 
result  of  the  action  of  the  major-general  is,  that  in  supervising  and 
perfecting  the  organization  of  the  National  Ouard,  he,  as  division 
commander,  to  whom  the  power  is  given  by  our  statute,  disbanded 
a  company  of  one  of  the  regiments,  and  left  its  officers  without 
active  command.  If  the  oflScers  and  men  of  the  company  ordered 
to  be  disbanded  considered  themselves  aggrieved  by  the  order,  they 
had  the  undoubted  right  to  lay  their  grievances  before  the  com- 
mander-in-chief for  investigation.  He  would  doubtless  have  given 
them  a  patient  heanng  through  testimony  taken  in  his  presence,  or 
by  directing  a  court  of  inquiry  to  ascertain  and  report  the  facts. 
That  was  the  legal  course  to  be  pursued  by  the  relators. 

The  order  complained  of  relates  only  to  organizations,  and  is  not 
reviewable  by  the  Supreme  Court.  Should  this  court  assume  juris- 
diction;, and  interfere  with  the  discretion  of  the  military  authorities 
in  disbanding  or  consolidating  corps  of  the  militia,  it  would  palsy 
an  important  arm  of  executive  power,  created  and  sustained  by  the 
legislative  branch,  for  the  preservation  of  order,  and  necessary,  as 
events  have  proved,  for  the  protection  and  preservation  of  civil 
government.  The  only  safety  is  for  each  department  to  act  within 
its  legitimate  sphere.  There  is  no  place  on  the  bench  for  a  military 
commander,  nor  is  their  room  on  the  same  saddle  for  the  court  and 
a  major-generaL 

The  argument  that  the  section  of  the  act,  under  which  Major-Oen- 
eral  Mott  placed  the  officers  of  the  disbanded  company  on  the  retired 
list,  is  in  conflict  with  the  Constitution  of  the  State,  is  fallacious. 
It  is  contended  that  it  violates  article  VII,  section  1,  paragraph  6, 
which  forbids  the  removal  from  office  of  commissioned  officers  of 
the  militia,  except  through  sentence  of  a  court-martial.  The  answer 
is,  that  the  officers  of  the  disbanded  company  have  not  been  removed 
from  office.  The  framers  of  the  National  Ouard  act  knew  the 
difference  between  taking  away  an  officer's  commission  and  placing 
him  on  the  retired  list.  By  placing  Captain  Orove  and  the  other 
officers  of  the  company  on  the  retired  list,  the  division  commander 
kept  within  constitutional  requirement,  and  did  not  only  what  the 
Constitution  permitted  and  the  law  authorized,  but  pursued  a  course 
sanctioned  by  long  military  usage. 

This  court  not  having  jurisdiction  over  the  subject-matter  brought 
here  by  the  writ,  it  is  dismissed,  but  without  costs. 
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fyaud — rtpre9enkUi&n  by  director  ofmfhemct^  qfhanUL 

Where  a  depositor  in  a  oaTings  bank  saee  a  director  for  deceit  in  twpfwniMitiiag 
that  the  bank  was  solvent  and  that  it  could  not  be  insolvent  \vithoat  his  knowl- 
edge,  as  he  was  on  the  finance  committee,  there  can  be  no  recoveiy  nnleas 
there  was  a  fraudulent  purpose  to  deceive,  and  that  is  a  question  of  fact.* 

ACTION  for  false  representations  as  to  the  solrency  and  condition 
of  a  bank,  whereby  the  plaintiff  was  induced  to  leave  his  de- 
posit,  which  was  lost  by  the  subsequent  failure  of  the  bank.  The 
judge  charged  : 

1.  That  if  the  defendant  made  the  representations  as  matter  of 
his  own  knowledge,  and  so  positively  asserted  that  he  knew  the  fact 
to  be  as  he  represented,  and  the  fact  was  not  as  he  represented, 
although  he  may  not  have  known  them  to  be  false,  and  the  plaintiff 
acted  upon  the  representations,  they  not  being  true,  and  suffered 
damage,  the  plaintiff  may  recover. 

2.  That  if  he  asserted  the  fact  as  to  the  condition  of  the  bank  of 
his  own  positive  knowledge,  and  did  not  in  fact  know  what  its  con- 
dition was,  then  the  plaintiff,  acting  upon  that,  and  being  injured^ 
would  be  entitled  to  recover. 

E.  S.  CowhSf  for  plaintiff. 

Benttty  A  Harishortie,  for  defendant 

Depue,  J.  This  action  is  an  action  on  the  case  for  deceit.  There  is  • 
distinction  between  relief,  either  affirmative  or  defensi^,  in-eoarts  of 
equity,  on  the  ground  of  fraud,  and  the  r«>medy  for  fraud  in  a  court 
of  law.  Courts  of  equity  grant  affirmative  relief  by  way  of  reforma- 
tion or  cancellation  of  instruments,  and  even  defensiye  relief  in  pro- 
ceedings to  enforce  an  obligation  or  liability,  on  the  ground  of  oon- 
structive  fraud,  such  as  would  afford  no  relief  in  law,  especially  by 
action  for  deceit  2  Pom.  Bq ,  §  872;  ArhonqM  v.  yetoMd,  L.  R.,  17 
Ch.  DiT.  302,  317,  330 ;  Rwlgram  v.  HiArdy  20  id.  1, 12  ;  Awm,  eie.^ 
Mining  Co.  y.  Smithy  L.  R.,  4  H.   L.   Gas.  «i4,  in  which  Ijord 

*8ee  We^Ur^eU  v.  Demaret/tt  anU,  p.  400. 
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Gaibhs  held  that  **  if  penons  make  assertions  of  facts  of  which  they 
are  ignorant,  whether  such  assertions  are  true  or  untrue,  they  become 
in  a  ciyil  point  of  yiew  as  responsible  as  if  they  had  asserted  that  which 
they  knew  to  be  untrue/'  is  an  instance  of  equitable  relief  by  way  of 
rescission.  The  bill  was  filed  by  a  subscriber  for  stock  to  be 
relieved  from  a  subscription  induced  by  false  representations  as  to 
the  property  of  the  corporation.  In  that  case,  as  appears  in 
the  report  of  L.  B.,  2  Gh.  App.  004,  the  directors  issued  the 
proepectus  containing  the  false  statement  on  the  faitli  of  represen- 
tations of  the  vendor  of  the  property  and  without  any  knowledge 
of  their  untruth,  and  a  subscriber  for  stock,  who  was  misled  by 
the  misrepresentations,  was  relieved  in  equity  from  his  subscription. 
The  doctrine  of  equitable  estoppel,  or  estoppel  in  pais,  which  has 
been  adopted  by  courts  of  law  from  the  courts  of  equity,  also  pre- 
sents considerations  which  do  not  apply  to  an  action  for  deceit. 
The  theory  on  which  that  doctrine  is  founded  is  that  a  party  should 
not  be  allowed  to  retract  an  admission  or  affirmation  which  was  in- 
tended to  influence  the  conduct  of  another,  if  the  retraction  would 
materially  injure  the  latter.  FMUipsburg  Bk,  v.  Fulmer,  31 N.  J.  L. 
5'i,  55;  GampbeUy.  Nichols,  33  N.  J.  L.  81, 87.  The  cases  which  hold 
that  an  agent,  who  without  competent  authority,  induces  another 
to  contract  with  him  as  the  agent  of  a  third  party,  is  liable  in  dam- 
ages without  regard  to  his  moral  innocence  in  the  supposition  that 
he  had  the  authority  he  assumed  to  have,  also  rest  on  a  special 
ground  —  on  the  ground  of  an  implied  warranty  of  authority. 
Randdtt  v.  Trimen,  16  G.  B.  786;  Collen  v.  Wright,  8  E.  &  B.  647, 
656;  Richardson  v.  Williamson,  L.  R.,  6  Q.  B.  276,  279;  Weshs  v. 
Properi,  L.  R.,  8  0.  P.  427.  The  observation  of  Lord  Hatherly, 
that ''  if  a  man  misrepresents  a  fact,  to  that  fact  he  is  bound  if  any 
other  person,  misled  by  such  misrepresentation,  acts  upon  it  and 
thereby  suffers  damage,"  was  made  with  respect  to  cases  of  this 
kind.     Beattie  v.  Lord  Ehury,  L.  R.,  7  H.  L.  Gas.  102,  130. 

The  action  of  deceit,  to  recover  damages  for  false  and  fraudu- 
lent representations,  differs  in  principle  from  the  cases  that  have 
been  referred  to.  In  such  an  action  a  false  representation,  without 
a  fraudulent  design,  is  insufficient.  There  must  be  moral  fraud  in 
the  misrepresentations  to  support  the  action.  Paisley  v.  Freeman, 
3  T.  R  51,  and  Haycrafl  v.  Creasy,  2  East,  92,  are  the  leading 
ttses  on  this  subject.  Both  of  these  cases  were  decided  by  a  divided 
eourt.  In  Paisley  v.  FVeeman,  the  question  arose  on  a  motion  in 
Vol.  L— 66 
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arrest  of  judgment.  The  count  in  the  declaration  which  gave  riae 
to  the  motion  averred  that  the  defendant, ''  intending  to  deceive 
and  defraud  the  plaintifls,  did  wrongfully  and  deceitfully  encourage 
the  plaintiffs  to  sell  and  deliver  to  one  J.  G.  F.  divers  goods  *  ^  * 
upon  trust,  and  did  for  that  purpose  ♦  ♦  ♦  falsely,  deceitfully 
and  fraudulently  assert  and  affirm  to  the  plaintiffs  that  the  said  J. 
0.  F.  *  *  *  was  a  person  safely  to  be  trusted  and  given  credit 
to,  and  did  thereby  falsely,  fraudulently  and  deceitfully  cause  and 
procure  the  plaintiffs  to  sell  and  deliver  said  goods  *  *  * 
upon  trust  and  credit  to  the  said  J.  C.  F/*  The  count  also 
contained  an  averment  that  J.  C.  F.  was  not  a  person  safely  to  be 
trusted  and  given  credit  to,  and  that  the  defendant  well  knew  the 
same.  The  court  held  that  a  false  affirmation,  made  with  intent  to 
defraud  the  plaintiff,  whereby  the  plaintiff  receives  damage,  is  the 
ground  of  an  action  upon  the  case  in  the  nature  of  deceit,  and  that 
as  a  matter  of  pleading,  frauduhfUer  without  sciens  or  seiens  without 
fraudulsnter,  would  be  sufficient,  but  that  the  fraud  must  be  proved. 
Haycraft  v.  Creasy  was  before  the  court  on  a  rule  for  a  new  trial, 
after  a  verdict  for  the  plaintiff.  In  that  case  the  defendant,  to  an 
inquiry  by  the  plaintiff  concerning  the  credit  of  another,  made  the 
representation  that  the  party  might  safely  be  credited,  and  that  he 
spoke  this  from  his  own  knowledge  and  not  from  hearsay.  The 
court  (Oboss,  Lawbbnge  and  Lb  Blakc,  JJ.,  Lord  Ebnyok  dis- 
senting), held  that  the  action  could  not  be  maintained,  it  appear- 
ing that  the  representation  was  made  by  the  defendant  bona  fide 
and  with  a  belief  of  the  truth  of  it.  Oboss,  J.,  said:  ^*  It  is  true 
that  he  (the  defendant)  asserted  his  own  knowledge  upon  the  sub- 
ject ;  but  consider  what  the  subject-matter  waa  of  which  that  knowl- 
edge was  predicated.  It  was  concerning  the  credit  of  another, 
which  is  a  matter  of  opinion.  When  he  used  these  words  there- 
fore it  is  plain  that  he  meant  only  to  convey  his  strong  belief  in  her 
credit,  founded  upon  the  means  he  had  of  forming  such  opinion  and 
belief.  There  is  no  reason  for  us  to  suppose,  that  at  the  time  of 
making  those  declarations,  he  meant  to  tell  a  lie  and  mislead  the 
plaintiff."  Lawbence,  J.,  said:  **  The  question  is  whether,  if  aper- 
son  asserts  that  he  knows  such  a  one  to  be  a  person  of  fortune,  and  the 
fact  be  otherwise,  although  the  party  making  the  assertion  believed 
it  to  be  true,  an  action  will  lie  to  recover  damages  for  an  injury 
sustained  in  consequence  of  such  misrepresentation.  *  ^  ^ 
Stress  has  been  laid  on  the  defendant's  assertion  of  hii  own  knowl^ 
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edge  of  the  matter ;  but  persons  in  general  are  in  the  habit  of  speak- 
ing in  this  manner  without  nnderstanding  knowledge  in  the  strict 
sense  of  the  word  in  which  a  lawyer  would  use  it.  *  *  *  In 
order  to  support  the  action  the  representation  must  be  made  mala 
aniffw.  It  is  not  necessary  that  the  party  should  gain  any  thing  for 
himself  by  it.  If  he  make  it  with  a  malicious  intention  that 
another  should  be  injured  by  it^  he  shall  make  compensation  in 
damages.  But  tliere  must  be  something  more  than  mist^pprehen- 
sion  or  mistake."  Lb  Blanc»  J.,  said  :  ''By  fraud  I  understand 
an  intention  to  deceiye.  Whether  it  be  from  any  expectation  of 
advantage  to  the  party  himself,  or  from  ill  will  toward  the  other,  is 
immaterial.  The  question  here  is  whether  the  defendant's  saying 
that  which,  critically  and  accurately  speaking,  was  not  true,  but 
not  haying  said  it  with  intention  to  deceiye,  brings  this  case  within 
Paisley  y.  Fre&man.    I  think  not" 

The  Ck>urt  of  Queen's  Bench  departed  from  the  doctrine  of  Hajf- 
cmfi  y.  Creany  in  two  cases  and  held  that  an  action  at  law  might  be 
maintained  for  false  representations,  though  there  was  neither  fraud 
nor  negligence.  Fuller  y.  Wilson,  3  Q.  B.  57 ;  Eoans  y.  Collins^  5 
Q.  B.  804.  But  Wilson  y.  Fuller  wna  reversed  on  error  (3  Q.  B. 
€H,  1009),  and  the  question  was  finally  set  at  rest  in  the  English 
courts  in  Taylor  y.  Ashton,  II  M.  &  W.  401,  and  Ormrod  y.  Hulh, 
14  M.  A  W.  651.  In  Taylor  y.  AslUon  the  suit  was  against  the 
directors  of  a  banking  company  for  publishing  a  false  report  of  the 
condition  of  the  bank.  The  report  had  been  prepared  by  the 
officers  of  the  company  and  adopted  at  a  meeting  of  the  directors. 
The  judge  charged  the  jury  that  they  must  be  satisfied  that  a  fraud 
—  that  is,  a  mord  fraud  —  had  been  committed  by  the  defendants. 
The  jury,  under  this  instruction,  found  for  the  defendants,  stating 
at  the  same  time  that  the  defendants  had  been  guilty  of  gross  and 
unpardonable  negligence  in  publishing  the  report.  On  motion  for 
a  new  trial  the  court  held  that  an  untrue  representation  made  for  a 
fraudulent  purpose  would  sustain  an  action  for  deceit ;  that  it  was 
not  necessary  to  show  that  the  defendants  knew  the  representation 
to  be  false  if  it  was  made  for  a  fraudulent  purpose,  and  that  the 
propel  question  was  left  to  the  jury.  In  delivering  the  judgment 
of  the  court  Pabkb,  B.,  said  :  '*  It  was  contended  that  it  was  not 
necessary  that  moral  fraud  should  be  committed  in  order  to  render 
these  persons  liable  ;  *  *  ♦  that  the  jury  found  the  defendants 
Bot  guilty,  but  at  the  same  time  expressed  their  opinion  that  the 
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defendants  had  been  gnili^  of  gross  negligence  and  that  that, 
accompanied  with  a  damage  to  the  plaintiff,    *    «    *    would  be 
sufficient  to  give  him  a  right  of  action.     From  this  proposition/' 
the  learned  judge  added,  ''we  entirely  dissent,  because  we  arc  of 
opinion,  that  independently  of  contract,   no  one  can  be  made 
responsible  for  a  representation  unless  it  be  fraudulently  made.*'    In 
Ormrod  v.  Huth  the  action  was  in  case  for  false  representations.    The 
suit  arose  upon  a  sale  of  cotton  by  sample  —  the  cotton  deliyered 
not  being  equal  in  quality  with  the  sample.    The  plaintiff's  counsel 
contended  that  the  delivery  of  samples  not  corresponding  with  the 
bulk  was  a  false  representation  of  the  quality  of  the  cotton,  which 
must  be  considered,  in  point  of  law,  as  fraudulent,  as  l^eing  the 
statement  of  a  fact  which  the  party  making  it  did  not  know  to  be 
true.     The  judge  directed  the  jury  that  unless  they  could  see 
grounds  for  inferring  that  the  defendants  or  their  brokers  were 
acquainted  with  the  fnmd  that  had  been  practiced  in  the  packing, 
or  had  acted  in  the  transaction  against  good  faith  or  with  a  fraudu- 
lent purpose,  the  defendants  were  entitled  to  a  verdict.     On  error 
the  Court  of  Exchequer  Chamber  sustained  the  charge  of  the  judge. 
TiNDAL,  C.  J.,  delivering  the  opinion  of  the  court,  said  that  ''the 
rule  to  be  deduced  from  all  the  cases  appears  to  us  to  be  that 
where,  upon  the  sale  of  goods,  the  purchaser  is  satisfied  without 
requiring  a  warranty,  he  cannot  recover  upon  a  mere  representation 
of  the  quality    ^    *    *    unless  he  can  show  that  the  representation 
was  bottomed  in  fraud.     If  indeed  the  representation  was  false  to 
the  knowledge  of  the  party  making  it,  this  would  in  general  be  con- 
clusive evidence  of  fraud ;  but  if  the  representation  was  honestly 
made  and  believed  at  the  time  to  be  true  by  the  party  making  i^ 
though  not  true  in  point  of  fact,  we  think  it  does  not  amount  to 
fraud  in  law.     The  English  courts  have  considered  these  decisions 
as  a  finality,  and  it  is  now  there  settled  that  there  can  be  no  fraud 
without  dishonest  intention — no  such  fraud  as  was  formerly  termed 
legal  fraud.     1  Ben j.  Sales  (Corbin's  ed. ),  §  (i38. 

The  American  cases,  as  might  be  expected  of  a  subject  so  prolific 
of  decisions,  are  not  altogether  harmonious.  Mr.  Pomeroy,  s^teak- 
ing  of  the  cases  I  have  cited  from  the  Queen's  Bench  as  holding 
that  a  representation,  false  in  fact,  if  acted  upon,  would  support  an 
action,  and  that  the  defendant's  liability  was  independent  of  his 
knowledge  or  ignorance  of  its  actual  talsity,  says:  "  This  theory 
admitted  the  possibility  of  fraud  at  law  where  there  was  no  moral 
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delinquency.  It  denied  that  moral  wrong  was  an  essential  element 
in  the  legal  conception  of  fraad.  The  same  view  was  for  a  time 
accepted  and  adopted  by  a  considerable  number  of  decisions  in  dif- 
ferent American  States.  These  cases  have  however  been  overruled, 
and  the  theory  itself  abandoned  in  England,  and  generally,  if  not 
universally,  throughout  the  States  of  our  own  country.  It  is  now 
a  settled  doctrine  of  the  law  that  there  can  be  no  fraud,  misrepre- 
sentation or  concealment  without  some  moral  delinquency.  There 
is  no  actual  legal  fraud  which  is  not  also  a  moral  fraud."  2  Pom. 
Eq.,  §  884.  The  English  and  American  cases  are  fully  cited  in  the 
noted  to  Paisley  v.  Freeman,  2  Sm.  Lead.  Gas.  176-186.  They  have 
placed  the  law  on  this  subject  where  it  was  put  by  Paisley  v.  ^00- 
man,  and  Haycrafl  v.  Creasy,  and  have,  I  think,  upon  principle,  as 
well  as  by  the  great  weight  of  authority,  established  the  law  on  the 
rational  basis  that  in  the  action  for  deceit,  moral  fraud  is  essential 
to  furnish  a  ground  of  action. 

The  principle  on  which  the  action  for  deceit  is  founded  being 
ascertained,  the  next  consideration  is  with  respect  to  the  proof  and 
the  proper  instructions  upon  the  evidence  ;  for  whatever  the  char- 
acter of  the  evidence  may  be  —  whether  it  consists  of  knowledge  of 
the  falsity  of  the  representation  or  some  other  fraudulent  device 
intended  for  the  purpose  of  deception  —  the  evidence  must  be  sub- 
mitted to  the  jury  under  proper  instructions.  And  I  think  much 
of  the  apparent  conflict  in  the  cases  has  arisen  from  the  failure  to 
discriminate  between  the  issue  to  be  proved  and  the  force  and  effect 
of  the  evidence  presented. 

The  simplest  form  in  which  the  question  of  the  sufficiency  of 
proof  arises  is  where  the  proof  is  that  the  representation  was  false 
to  the  defendant's  knowledge.  The  scienter  as  well  as  the  falsehood 
being  proved,  proof  of  the  fraudulent  intent  is  regarded  as  con- 
closive.  Evidence  that  the  defendant  intended  no  fraud  will  not 
be  received,  and  the  jury  will  be  instructed  to  find  for  the  plaintiff, 
though  they  should  be  of  opinion  that  the  defendant  was  not  in- 
stigated by  a  corrupt  motive  of  gain  for  himself,  or  by  a  malicious 
motive  of  injury  to  the  plaintiff.  Foster  v.  OharUs,  6  Bing.  396  ; 
7  Bing.  105;  Polhill  v.  Walter,  3  B.  &  Ad.  114;  and  Mylne  v. 
Marwood,  15  C.  B.  778,  are  cases  of  this  kind.  In  each  of  these 
cases  the  proof  was  that  the  representation  was  false  to  the  knowl- 
edge of  the  defendant  The  jury  added  to  its  finding  an  ezprea- 
810D  of  opinion  that  there  was  no  fraudulent  intent,  but  the  court 
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nevertheless  entered  judgment  for  the  plaintiff  on  the  ground  that 
a  willful  falsehood  was  a  fraud.  The  language  of  Lord  Caxpbell 
in  Wilde  v.  Qib»(m^  1  H.  L.  Gas.  605,  63 ),  was  directed  to  cases 
of  this  aspect ;  and  Jessel,  M.  R,  m  a  case  where  it  was  proved  that 
the  representation  was  untrue  to  the  defendant's  knowledge,  re- 
fused to  receive  evidence  that  he  in  fact  believed  it  to  be  true. 
Mine  v.  Campion^  7  Oh.  Div.  344. 

In  other  cases  of  actionable  frauds,  the  probative  force  and 
effect  of   the  evidence  to  establish    the    fsaudulent    intent  will 
depend    upon  the  circumstances  of    the  particular   case.     This 
question  is  presented   in  a  complex  form  where  the  defendant 
has  added  to  a  representation  —  which  turns  out  to  be  untrue 
but  was  not  false  to  his  knowledge  —  an  affirmation  that  he  made 
the  representation  as  of  his  own  knowledge.     In  such  cases  the 
force  and  effect  of  the  evidence  will  depend,  in  a  great  measure, 
upon  the  nature  of  the  subject  concerning  which  the  representation 
was  made.    If  it  be  with  respect  to  a  specific  fact  or  facts  suscepti- 
ble of  exact  knowledge,  and  the  subject  matter  be  such  as  that  the 
affirmation  of  knowledge  is  to  be  taken  in  its  strict  sense,  and  not 
merely  as  a  strong  expression  of  belief,  the  falsehood  in  such  a 
representation  lies  in  the  defendant's  affirmation  that  he  had  the 
requisite  knowledge  to  vouch  for  the  truth  of  his  assertions,  and 
that  being  untrue,  the  falsehood  would  be  willful  and  therefore 
fraudulent.  But  where  the  representation  is  concerning  a  condition 
of  affairs  not  susceptible  of  exact  knowledge,  such  as  representa- 
tions with  respect  to  the  credit  and  solvency  of  a  third  person,  or 
the  condition  or  credit  of  a  financial  institution,  the  assertion  of 
knowledge,  as  was  held  in  Hay  era  ft  v.   Creaky  ^  '^  is  to  be  taken 
secundum  subjedam  fnaieriatn,  as  meaning  no  otlier  than  a  strong 
belief  founded  upon  what  appeared  to  the  defendant  to  be  reason* 
able  and  certain  grounds."    In  such  a  case  the  question  is  wholly 
one  of  good  faith.  The  form  of  the  affirmation  will  cast  the  burden 
of  proof  on  the  defendant,  but  when  the  evidence  is  in,  the  issue 
is  whether  the  defendant  honestly  believed  the  representation  to  be 
true.     In  support  of  such  an  issue  the  defendant  may,  by  way  of 
exculpation,  resort  to  evidence  not  admissible  in  actions  for  other 
kinds  of  deceit.     Ho  may,  as  in  ffuycraft  v.   Crecmy,  give  evidence 
that  the  person  whose  ability  he  affirmed  lived  in  a  stylo,  and  with 
such  appearances  of  property  and  means,  ^  gave  assurances  of 
affluence.     lie  may  give  in  evidence  the  information  he  had  upon 
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the  subject  (Shr&wsburtf  y.  Blatmi,  2  M.  &  O.  475),  and  show  the 
general  reputation  for  trustworthiness  of  the  person  whose  credit 
he  aflBrmed.  Sheen  y.  Bumpeied,  2  H.  &  G.  193.  In  fine,  he  may 
avail  himself  of  any  eyidence  which  may  tend  to  show  good  faith 
or  probable  grounds  for  his  belief,  leaying  the  question  to  be  de* 
termined,  upon  all  the  eyidence,  whether  his  conduct  was  bofia 
fide — whether  at  the  time  he  made  the  representation,  he  honestly 
belieyed  that  his  representation  was  true. 

The  Massachusetts  cases  cited  to  support  the  instruction  certified 
to  the  court  admit  the  distinction  I  haye  referred  to.  In  TVyon  y. 
Whitemar^hy  1  Mete.  1,  which  was  an  action  for  false  and  filindulent 
representations  as  to  the  credit  of  third  persons,  whereby  the  plaint- 
iffs were  induced  to  giye  them  credit,  a  yerdict  f or  the  plaintiffs  was 
set  aside  for  the  reason  that  the  judge  should  haye  instructed  the 
jury  that  the  defendant  would  not  be  liable  if  they  were  of  opinion, 
from  the  eyidence,  that  he  gaye  an  honest  opinion,  and  belieyed 
that  the  persons  recommended  were  trustworthy.  In  Hazard  y. 
Irwitif  18  Pick.  96,  the  false  representation  was  by  a  yendor,  on 
the  sale  of  an  engine,  with  respect  to  its  condition.  He  made  the 
representation  as  of  his  own  knowledge.  The  condition  of  the 
engine  was  a  fact  the  yendor  could  eiasily  haye  ascertained.  The 
court,  Shaw,  G.  J.,  cited  Haycraft  y.  Creasyy  and  distinguished 
It  from  the  case  in  hand  in  that  the  subject  matter  of  the  represen- 
tation was  '*one  of  fact  in  respect  to  which  a  person  can  haye  pre- 
cise and  accurate  knowledge,  and  in  respect  to  which,  if  he  speaks 
of  his  own  knowledge,  and  has  no  such  knowledge,  his  affirmation 
is  essentially  false.''  In  Page  y.  BenU  2  Meto.  371,  the  false  repre- 
sentation was  in  relation  to  the  nature  and  amount  of  the  assets 
assigned  by  the  defeiidants.  The  condition  and  amount  of  the 
assets  were  peculiarly  within  the  knowledge  of  the  defendants. 
The  court,  Shaw,  G.  J.,  said,  "The  principle  is  well  settled  that 
if  a  person  make  a  representation  of  a  fact  as  of  his  own  knowledge, 
in  reUtion  to  a  subject-matter  susceptible  of  knowledge,  and  such 
representation  is  untrue,  *  *  *  it  is  a  fraud  and  deceit  for 
which  the  party  making  it  is  responsible.  ♦  ♦  *  But  in  a 
matter  of  opinion,  judgment  or  estimate,  if  he  states  a  thing  of 
his  own  knowledge,  if  he  in  fact  belieyes  it,  and  it  is  not  intended 
to  deceiye,  it  is  not  a  fraud,  although  the  matter  misstated  is  not 
true.  The  reason  is  that  it  is  apparent  from  the  subject-matter 
that  what  is  thus  stated  as  knowledge  must  be  considered  and 
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uuderstood  by  the  party  to  whom  it  is  addressed  as  aa  ezpres- 
8  ion  of  strong  belief  only,  because  it  is  a  subject  of  whidi 
knowledge^  in  its  strict  sense,  cannot  be  had."  In  Stone  v. 
Denny ^  4  Melc,  Ibl,  the  action  was  on  a  false  representation 
on  a  sale  of  property  made  by  the  defendant,  on  a  schedule  ex- 
hibited  which  he  represented  as  correct  of  his  own  knowledge. 
D£W£Y^  J.,  in  his  opinion,  referred  to  the  Massachusetts  cases  and 
said:  *^  From  an  examination  of  those  cases  and  others  bearing  upon 
the  question,  I  apprehend  howerer  that  it  will  be  found  that  no 
real  change  has  been  sanctioned  in  the  great  and  leading  principles 
of  law  a|>plicable  to  cases  of  deceit,  and  that  now,  as  formerly,  to 
charge  a  party  in  damages  for  a  false  representation,  *  *  *  it 
must  appear  that  it  was  made  with  a  fraudulent  intent,  or  was  a 
willful  falsehood."  The  illustration  he  gives  is  '^of  one  asserting 
as  of  his  own  knowledge  a  matter  of  which  he  has  no  knowledge, 
nor  any  sufficient  ground  for  making  the  assertion."  The  subsequent 
observation  of  the  learned  judge,  **  that  if  one  positively  aflirms  a 
fact  of  his  own  knowledge,  and  his  affirmation  is  false,  his  represen- 
tation is  deemed  fraudulent,"  is  unobjectionable  as  applied  to  the 
facts  of  that  case,  where  because  of  the  subject-matter  of  the  repre- 
sentation, the  affirmation  of  knowledge  was  to  be  taken  in  its  strict 
sense,  and  not  as  only  a  strong  expression  of  beliel 

The  principle  adjudged  in  Haycraft  v.  OreoBy  is  applicable  to 
actions  against  directors  for  false  and  fraudulent  representations 
concerning  the  financial  condition  of  the  institutions  in  their  charge. 
It  was  so  applied  in  Tayhr  v.  Ashton,  which  has  become  a  leading 
case  in  the  English  law.  The  affairs  of  such  an  institution  most 
necessarily  be  intrusted  to  executive  officers  and  subordinate  agents, 
and  the  directors  generally  cannot  know,  and  have  not  the  requisite 
ability  to  learn,  by  their  own  efforts,  the  exact  condition  of  the 
affairs  of  the  company,  and  it  has  been  found  that  no  vigilance  on 
their  part  has  been  adequate  to  protect  these  institutions  from  frauds 
and  peculations  covered  up  and  concealed  by  false  entries  and  false 
reports.  A  representation  by  a  director  that  the  institution  is  in  ik 
sound  and  solvent  condition  within  his  own  knowledge  possesses  the 
legal  characteristics  of  the  like  representation  as  to  the  credit  and 
financial  ability  of  a  third  person,  such  as  was  before  the  court  in 
Haycraft  v.  Creasy,  and  it  must  be  subject  to  the  same  legal  rule. 

The  facts  on  which  this  case  was  founded  were  these  :  The  plaintiff 
was  a  depositor  in  the  bank.     About  the  1st  of  August,  1878,  there 
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a  rumor  in  ciroolation  affecting  the  condition  of  the  bank.  Ihe 
defendant  was  one  of  the  directors  of  the  bank  and  a  member  of  the 
finance  committee.  The  plaintiff,  haying  heard  the  rumor,  went 
to  the  defendant  and  told  him  of  the  rumor  in  circulation,  and  that 
he  was  a  depositor  and  did  not  want  to  lose  his  money,  and  proposed 
to  take  it  out.  The  defendant  said:  **  It  can't  be  so,  unknown  to 
me  and  Mr.  Monks.  We  are  on  the  finance  committee.  There  can 
be  nothing  wrong  with  that  bank  unknown  to  me  and  Mr.  Monks. 
Don't  believe  any  of  these  false  reports  ;  believe  me  ;  take  my  word 
for  it.  The  bank  is  good,  paying  six  per  cent  —  the  best  in  the 
State.  If  all  that  is  in  Jersey  tells  you  the  bank  is  bad,  don't  you 
believe  it  till  I  tell  you.''  He  also  said  **  there  was  a  surplus  of  over 
16,000  after  the  dividends  were  paid."  The  bank  continued  to  pay 
all  demands  down  to  November  1st,  1878,  when  it  went  into  the 
hands  of  a  receiver.  It  was  insolvent  on  the  1st  of  August,  1878, 
when  these  representations  were  alleged  to  have  been  made. 

The  defendant  was  a  director  of  the  bank  from  June  8,  1869, 
until  its  suspension  in  November,  1878,  and  a  member  of  the  finance 
committee  from  November  19,  1877.  The  duties  of  the  finance 
committee  were  to  attend  to  all  applications  for  loans,  and  to  look 
after  the  investing  of  the  company's  funds.  The  general  charge  and 
government  of  the  bank  devolved  upon  the  executive  committee, 
of  which  the  defendant  was  not  a  member.  There  was  no  evi- 
dence that  the  defendant  had  actual  knowledge  of  the  condition 
of  the  bank.  On  the  contrary,  the  proof  was  that  at  a  regular 
meeting  of  the  directors,  on  the  31st  of  May,  1877,  the  presi- 
dent read  his  statements,  showing  a  surplus  of  $6,000,  and  a  motion 
was  adopted  declaring  a  dividend  of  six  per  cent.  The  next  regular 
meeting  was  on  the  19th  of  November,  1877.  It  appears  by  the 
minutes  that  a  statement  of  the  assets  and  liabilities  was  read  in 
detail,  and  a  dividend  of  six  per  cent  per  annum  was  declared  for 
the  six  months  ending  October  31, 1877.  On  May  30, 1878,  another 
meeting  of  directors  was  held,  at  which  the  minutes  of  the  last 
meeting  were  read  and  approved,  and  a  dividend  at  the  rate  of  six 
per  cent,  for  the  six  months  ending  April,  1878,  was  declared.  All 
these  dividends  were  credited,  and  were  paid  to  such  of  the  deposi- 
tors as  presented  their  books.  The  defendant  was  present  at  each 
of  these  meetings  of  the  directors. 

On  these  facts,  the  defendant  was  not  entitled  to  the  nonsuit  he 
aaked  for;  but  he  was  entitled  to  a  different  instruction  to  the  jury. 
Vol.!  — 66 
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The  case  cannot  be  distinguished  from  Haycraft  v.  Crttuy  and 
Taylor  y.  Askion,  and  it  should  hare  been  left  to  the  jury  to  say 
whether  upon  the  CTidence,  the  defendant  made  the  representations 
with  a  fraadnlent  purpose  to  deceiTe,  or  whether  he  made  them  in 
good  faith  and  in  the  honest  belief  that  they  were  true. 
There  will  be  a  certificate  accordingly. 

Orders  aemrdmgljf. 


Brogkway  y.  MuLLnr. 

(46M.J.Law,4tt.) 
Ageneif — tofoanageluM  —  UioeryttMe. 

An  agent  to  manage  a  hotel  has  no  implied  power  to  bind  his  prindpal  for  the 
safe  keeping  and  retnm  of  carriages  famished  by  a  livery-stable  keeper  for 
guests  of  the  hotel.* 

ACTION  for  loss  of  wa^n,  harness,  etc.    The  head-note  and  the 
opinion  show  the  facts.    The  plaintiff  had  judgment  below. 

R.  Byinffion,  for  plaintiff  in  ceriioraru 
J,  ff.  Meeker^  for  defendant 

Reed,  J.  The  reason  relied  upon  for  the  reyersal  of  this  judg- 
ment  which  I  will  first  notice  is  that  there  is  no  OTidence  in  the  case 
from  which  the  court  could  find  that  the  contract  set  out  in  the 
finding  of  the  court  was  entered  into  between  the  plaintiff  and 
Frank  S.  Brockway.  But  while  the  testimony  is  not  yery  dear,  yet 
there  was,  in  that  of  the  plaintiff  detailing  the  conversation  between 
himself  and  Frank  S.  Brockway  relative  to  the  furnishing  of  car- 
riages to  the  guests  of  the  hotel,  from  which  the  deduction  might 
be  drawn  that  such  a  contract  was  entered  into. 

1*hc  next  reason,  and  the  important  reason,  is  that  such  a  con- 
tract, if  made,  did  not  bind  Mr3  Brockway.  because  it  related  to  m 
matter  which  was  outside  of  the  agency  with  which  she  had  in- 
vested her  husband.     The  court  found  that  the  contract  into  which 

•  See  JiunUey  v.  MaUiiai  (90  N.  C.  101).  47  Am.  Bep.^16] 
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the  husband  entered  with  the  plaintiff  was  that  he^  the  husband,  as 
the  agent  of  Mrs.  Brockway,  would  be  responsible  for  the  safe  keep- 
ing of  the  bailments^  and  to  pay  for  the  use  of  them. 

The  authority  of  the  husband  was  to  manage  her  business  of 
keeping  a  hotel.  She  never  authorized  specially,  nor  had  she 
knowledge  of  the  arrangement  with  the  plaintiff  into  which  her 
husband  had  entered. 

To  support  the  case  of  the  plaintiff,  which  was  against  the  wife 
IS  well  as  the  husband,  it  is  necessary  to  bring  the  contract  of  the 
husband  within  the  scope  of  the  genei'al  authority  to  bind  her  in 
matters  appertaining  to  the  management  of  the  hotel  business. 
No  testimony  was  delivered  upon  the  trial  for  the  purpose  of  show- 
ing that  the  business  of  hotel  keeping  included  supplying  teams 
to  guests,  or  if  so,  upon  what  terms. 

The  court  below  must  have  held  that  it  was  a  matter  of  judicial 
knowledge  that  the  contract  was  made  concerning  a  matter  within 
range  of  the  business  in  which  the  wife  was  engaged.  Now  the 
legal  liability  of  a  hotel  keeper  is  to  furnish  lodging  and  food  to 
guests  and  their  accompanying  horses.  There  is  no  legal  liability 
to  furnish  horses  or  other  means  of  locomotion.  I  am  at  a  loss  to 
find  any  ground  for  holding  that  this  is  within  the  occupation  of 
the  wife  in  this  case. 

It  is  said  in  the  brief  of  plaintiff's  counsel  that  it  is  a  matter  of 
common  knowledge  that  no  well-regulated  hotel  could  do  business 
and  accommodate  the  public  without  making  some  such  arrange- 
ment as  this,  and  that  it  is  a  well  known  occurrence  for  a  guest 
who  wishes  a  horse  and  carritige  to  apply  at  the  desk  and  an  order 
is  sent  to  the  livery  stable  keeper  who  furnishes  the  equipment  to  a 
man  he  does  not  see,  and  so  has  no  means  of  ascertaining  his 
responsibility.  He  therefore  says  that  a  contract  like  the  one  found 
by  the  t)ourt  is  a  natural  and  necessary  one  for  the  protection  of 
the  livery  man.  Suppose  this  be  admitted  and  it  be  for  the  pur- 
poses of  this  argument  assumed  that  this  is  such  a  familiar  trans- 
action that  it  rests  within  the  cognizance  of  every  one  without 
proof  of  the  fact,  yet  I  do  not  think  it  makes  in  favor  of  the  plaint- 
iff's case.  It  only  shows  that  the  hotel,  for  the  convenience  of  a 
guest,  communicates  with  some  one  who  furnishes  the  carriage. 
So  also  the  communication  is  made  with  an  express  company  or 
railroad  company  to  take  charge  of  a  guest's  luggage.  So  in  both 
instances,  the  charges  are  paid  at  the  desk  of  the  hotel  for  the 
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gaest  and  pat  in  his  bill.  In  neither  is  it  known  that  the  pro- 
prietor of  the  hotel  assumes  the  character  of  an  expressman  or 
hii*er  of  a  vehicle,  or  any  responsibility  for  the  performance  of 
the  duties  of  either.  And  this  usage,  as  claimed  to  exist  within  the 
knowledge  of  every  one,  makes  the  guest  and  not  the  hotel  keeper 
the  bailee.  If  this  be  so,  then  if  the  hiring  in  this  case  was,  as  is 
claimed,  a  hiring  to  the  hotel  keeper,  it  was  not  within  the  scope 
of  his  business,  and  so  did  not  bind  the  principal.  If  it  was  a  hir- 
ing to  the  guest,  then  the  contract  of  the  husband  encounters  a 
legal  difficulty  in  the  shape  of  the  statute  of  frauds.  It  was  a  ver- 
bal contract  to  answer  for  the  default  or  miscarriage  of  another. 
Kirkham  v.  Marter,  2  Bam.  &  Aid.  61 1 ;  Brown  Stat.  Frauds,  § 
155.  Therefore  to  recover  at  all,  it  was  essential  for  the  plaintiff 
to  stand  upon  a  usage  for  hotel  keepers  to  hire  horses  to  their 
guests.  For  it  is  perceived  that  if  he  was  the  bailee,  the  letting  to 
the  guest  was  a  new  bailment  in  which  he  was  the  bailor.  If  a 
part  of  the  business  of  a  hotel  keeper  is  to  let  horses  to  his  guests, 
and  by  reason  of  this  the  hotel  proprietor  is  bound  for  a  hiring  of 
a  horse  for  that  purpose,  with  a  contract  extending  the  liability  of 
the  hirer  to  an  absolute  insurance,  it  is  difficult  to  perceive  the 
limit  of  the  agent's  authority  in  this  direction.  If  he  can  hire,  he 
can  purchase.  He  can  establish  a  stable  with  an  unlimited  number 
of  animals,  and  for  their  price  and  food  and  attendance,  the  pro- 
prietor, although  ignorant  of  the  act,  will,  by  reason  of  the  general 
authority  to  manage  the  business  of  the  hotel  given  to  the  agent, 
become  responsible.  I  think,  as  the  case  stands  upon  the  record, 
with  no  proof  that  the  transaction  concerning  which  this  contract 
was  made  was  incident  to  the  hotel  business,  and  with  the  fact  that 
the  proprietress  was  ignorant  of  the  transaction,  there  is  nothing  to 
support  the  agent's  authority  to  bind  her  by  such  an  agreement. 
So  far  as  appears,  it  was  neither  within  the  real  authority  nor  the 
appearance  of  authority  which  she  had  conferred  upon  him. 

Let  the  judgment,  so  far  as  it  affects  the  defendant  Josephine  B. 
Brockway,  be  set  aside. 

Judgmeni  mi  a«ub. 
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SeeHwr  —  HabUUjf  to  9uU, 

1%b  ToeeATBr  of  an  insolTent  railriNul  company  is  liable  to  an  action  for  the 

negligence  of  his  agents  in  operating  the  road. 

ERROR  to  the  Supreme  Court.      Trespass  on  the  case  for  death 
of  a  railway  passenger.    The  opinion  states  the  point.      The 
plaintiff  had  judgment  below. 

John  W.  Taylor,  for  plaintiff  in  error. 
H,  G.  Pitney,  for  defendant  in  error. 

ScunDER,  J.  The  first  error  assigned  on  the  bill  of  exceptiona 
letamed  with  the  writ  is  that  the  receiver  was  not  liable  to  this  ac* 
tion  because  that  under  his  statutory  appointment  he  is  not  a  com- 
mon carrier,  but  a  public  ofiBcer. 

This  statute  of  February  11,  1874,  enacts  ^Hhat  whenever  any 
incorporated  railroad  company  in  this  State  shall  become  insolvent, 
and  the  property  of  such  company  shall  have  passed  into  the  hands 
of  a  receiver  by  order  of  the  chancellor,  in  accordance  with  the  act 
to  which  this  is  a  supplement,  the  receiver  shall,  and  he  is  hereby 
empowered  to  operate  said  railroad  for  the  use  of  the  public,  sub- 
ject at  all  times,  to  the  order  of  the  chancellor  ;  and  all  expenses 
incident  to  the  operation  of  said  railroad  shall  be  a  first  lien  on  the 
receipts,  to  be  paid  before  any  other  incumbrance  whatever."  Rev. , 
p.  196,  §  106. 

It  is  urged  that  as  he  was  empowered  by  the  act  to  operate  the 
railroad  for  the  use  of  the  public,  there  can  be  no  liability  to  indi- 
viduals on  his  part  when  executing  this  public  duty.  Freeholders  v. 
Srader,  18  N.  J.  L.  108 ;  Cooley  v.  Freeholders,  27  N.  J.  L.  415;  Liv- 
ermore  v.  Freeholders,  29  N.  J.  L.  245;  31  N.  J.  L.  507;  Pray  v.  Jer- 
sey City,  82  N.  J.  L.  394;  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L.  19- 
21,  are  cited  in  support  of  this  position.  The  exhaustive  view  of  this 
disputed  principle  in  HiU  v.  Boston,  122  Mass.  344 ;  s.  c,  23  Am. 
Bep.  332,  defines  its  true  application  in  protecting  those  who  are  act- 
ing under  public  authority.    It  agrees  with  the  statement  in  the  con- 
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elusion  of  the  opinion  of  the  conrt  in  Pray  y.  Jersey  City,  in  these 
M'ords:  ''  The  neglects  of  agents  of  the  public  in  the  discharge  of  their 
legitimate  functions  cannot  constitute  the  basis  of  an  action  in  be- 
half of  an  individual  who  has  sustained  a  particular  damage.  Such 
neglects  are  public  offenses,  and  must  be  remedied  bj  indictment'* 
Taking  this  as  the  settled,  law  of  our  Slate,  the  first  inquiry  is. 
Does  the  defendant — the  receiver  of  an  insolvent  railroad  com- 
pany —  stand  in  such  position  to  the  public  that  he  can  claim  its 
protection  ? 

An  examination  of  the  cases  where  this  immunity  has  been  given 
will  show  that  it  is  limited  to  those  who  are  strictly  public  officers, 
who  are  parts  of  the  governmental  agency  of  the  State,  entirely 
distinct  from  individual  gain  or  profit,  such  as  State,  county, 
municipal  and  township  boards  and  officers,  discharging  duties  im- 
posed on  them  by  law,  with  none  behind  them  but  the  public,  whom 
they  represent,  and  no  funds  to  answer  for  damages  except  those 
that  must  be  taken  from  the  public  treasury.  The  phrase  in  the 
statute,  ''to  operate  said  railroad  for  the  use  of  the  public,*'  does 
not  create  this  public  office.  It  imposes  upon  the  receiver  appointed 
by  the  chancellor  no  other  duty  to  the  public  than  that  which  be- 
longs to  every  railroad  corporation  acting  under  statntoiy  authority. 
They  must  operate  their  railroads  for  the  use  of  the  public,  and  do 
so,  otherwise  they  could  have  no  legal  right  of  eminent  domain  to 
condemn  lands  and  materials  for  the  construction  and  maintenance 
of  their  roads.  The  object  of  the  statute  is  plain,  that  when  a 
railroad  company  becomes  insolvent,  it  shall  and  may  be  kept  in 
operation  for  the  public  convenience  of  travel  and  transportation. 
If  its  operation  should  immediately  cease  when  its  insolvency  is  de- 
termined, great  detriment  would  follow  to  those  who  are  dependent 
on  it  as  a  highway  open  for  the  use  of  all  who  may  need  it.  At 
the  trial  in  the  Circuit,  the  judge,  in  charging  the  jury,  said  that 
the  statute  ''  was  simply  designed  to  secure  the  running  of  the 
road  in  the  interest  of  the  public,  by  making  the  running  ezpenaes 
the  first  lien  on  the  receipts,  in  priority  over  incumbrances.''  This 
is  the  obvious  meaning,  and  there  was  no  intention  on  the  part  of 
the  legislature  to  create  a  new  public  office,  and  clothe  the  receiver 
who  occupied  it  by  the  appointment  of  the  court,  with  the  immu- 
nities of  such  office,  and  thereby  enable  him  to  shield  himself, 
cover  up  the  earnings  and  protect  the  stockholders  and  crediton 
from  the  damages  to  others,  in  operating  the  road*    It  has  been 
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the  judicial  constraction  of  this  statute,  iu  our  courts,  that  it  does 
not  change  the  obligation  of  the  receiver,  who  by  the  appointment 
of  the  chancellor  takes  upon  Jiiin  the  management  of  the  road, 
and  that  he  is  liable,  in  his  representative  capacity,  in  all  respects, 
to  others,  for  injuries,  as  the  company  would  be,  if  transacting  its 
business  in  the  usual  way. 

Shin  V.  Jewett,  26  N.  J.  Eq.  474,  decided  that  there  was  such 
liability  of  the  receiver,  and  on  appeal  to  this  court,  m  s.c.,  27  N. 
J.  £q.  550,  this  point  appears  to  have  been  abandoned. 

Palys  V.  Jew^sttf  32  N.  J.  Eq.  802,  was  an  action  against  the  de- 
fendant, as  the  receiver  of  the  Erie  railway,  for  damages  alleged  to 
have  been  sustained  by  the  plaintiff  by  reason  of  the  negligence  of 
the  employees  of  the  receiver,  in  the  management  of  a  train  of  cars, 
and  it  ruled  that  a  person  having  a  legiEd  cause  of  action,  sounding 
merely  in  tort,  against  the  receiver  appointed  by  the  Court  of  Chan- 
cery, has  a  right  to  pursue  his  redress  by  a^  action' of  law,  with  the 
permission  of  the  chancellor.  In  the  first  named  case  Meara  v. 
Holbroot,  20  Ohio  St.  137 ;  s.  c,  5  Am.  Rep.  633 ;  Blummth(d  v- 
Brainard,  38  Vt.  402  ;  Paige  v.  Smith,  99  Mass.  395,  are  cited 
with  approval.  In  all,  receivers  are  held  to  their  liability  as  com- 
mon carriers,  for  a  breach  of  duty  or  obligation  arising  out  of  busi- 
ness intrusted  to  them  in  that  relation,  and  it  is  no  defense  at  law 
that  they  were  running  and  managing  the  line  of  railroad  as  re- 
ceivers, under  the  appointment  of  the  Court  of  Chancery.  It  is 
said  in  Jones  on  Bailroad  Securities,  ^  509,  that  there  is  much  di- 
versity of  opinion  upon  the  question  whether  a  receiver  is  liable  for 
the  negligence  of  his  employees  in  the  same  manner  and  to  the 
same  extent  that  a  railroad  company  operating  its  road  is  liable. 
After  citing  and  balancing  the  cases  in  the  different  courts,  he  con* 
eludes  that  the  doctrine  of  rettpondeat  superior,  as  between  a  re- 
ceiver acting  under  the  direction  of  a  Court  of  Chancery,  and  his 
employees,  has  no  application.  If  this  be  confined  to  the  principle 
that  a  receiver  is  not  personally  responsible  for  injuries  suffered  by 
the  neglect  or  misconduct  of  persons  employed  by  him  in  perform- 
ing his  duties  under  the  appointment  of  court,  there  will  probably 
be  no  difference  of  opinion,  but  if  he  is  not  held  liable,  in  his  rep- 
resentative capacity,  for  the  negligence  of  his  employees,  and  in  no 
way  responsible  for  their  misconduct,  a  very  senous  difiBculty  is 
presented,  for  it  thus  appears  there  may  be  a  right  where  there  is 
no  remedv  to  enforce  it.     But  the  author  further  says:  '^Consid- 
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emtions  of  policy  may  very  likely  lead  to  the  adoption  of  the  role  that 
a  receiver  shall  not  be  allowed  to  exercise  the  rights  and  powers  of 
a  common  carrier,  without  also  being  held  sabject  to  a  common 
carrier's  duties  and  Uabilities." 

Cardot  T.  Barney,  63  N.  Y.  281;  8.  c,  20  Am.  Bep.  633,  holds 
that  an  assignee  or  receiver  in  bankruptcy  of  an  insolvent  corpora- 
tion is  not  liable  to  an  action  for  the  negligence  of  employees,  un- 
less he  assumes  to  act  as  a  common  carrier,  other  than  as  an  officer 
of  the  court,  or  where  personal  neglect  is  imputed  to  him. 

Dakfortu,  J.,  in  Kain  v.  Smith,  80  N.  Y.  458,  470,  remarking 
on  the  case  of  Cardot  v.  Barney,  says:  **  Observe  the  care  with  which 
the  facts  are  eliminated  on  which  it  rests;  but  as  if  to  prevent  any 
misconception,  the  learned  judge  confines  it  to  a  case  where  there 
is  an  absence  of  evidence  that  the  operator  assumed  to  act  other- 
wise than  as  an  assignee,  or  that  he  held  himself  out  as  a  carrier  of 
passengers  other  than  as  an  officer  of  the  court.  So  limited,  there 
is  no  danger  that  any  injury  will  go  without  compensation.  Dam- 
ages for  injury  to  the  person,  whether  passenger  or  employee,  for 
loss  of  goods  or  otherwise,  would  be  chargeable  upon  and  payable 
out  of  the  fund  in  court,  the  same  as  other  expenses  of  administra- 
tion; "  and  this  may  be  reached,  he  says,  by  application  to  the  same 
tribunal  which  might  itself  dispose  of  the  matter  by  administering 
justice  between  the  parties  or  allow  the  party  aggrieved  to  bring  his 
suit  at  law  for  the  alleged  injury.  He  cites  Klein  v.  Jewett  as 
authority.  The  case  turned  on  other  facts,  which  it  is  not  neces* 
sary  to  state. 

The  examination  of  these  cases  does  not  show  so  great  a  diver* 
gence  of  authority  as  has  been  supposed,  for  it  is  not  contended  in 
this  case,  nor  has  it  ever  been  held  in  our  courts  that  the  fund  in 
the  hands  of  the  court,  or  of  the  receiver  as  its  officer,  can  be 
reached  without  the  leave  of  the  Court  of  Chancerv,  or  that  an  ac- 
tion  can  be  brought  at  law  to  fix  the  measure  of  damages  sustained 
without  such  leave.  After  judgment  obtained  at  law,  the  execu- 
tion will  be  stayed  by  injunction  or  by  motion  in  the  court  having 
control  of  the  process. 

Barton  v.  Barbour,  104  U.  S.  126,  which  discusses  this  subject 
very  fully,  concludes,  on  the  facts  there  involved,  that  a  court  of 
equity,  having  in  its  hands  for  administration,  as  trust  assets,  a 
railroad  or  other  property,  may  authorize  the  receiver  to  keep  it  in 
repair,  and  manage  it  in  the  ordinary  way  until  it  can  bo  sold  to 
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the  beet  advantage  of  all  interested  therein.  But  without  leave  of 
that  ooort,  a  court  of  another  State  has  under  the  circumstances 
no  jurisdiction  to  entertain  suits  against  him  for  causes  of  action 
arising  in  the  State  wherein  he  was  appointed  and  where  the  prop- 
erty is  situated,  which  are  based  on  his  negligence  or  that  of  his 
servants  in  the  performance  of  their  duty,  in  respect  to  the  property. 
The  plea  in  that  case  averred  that  the  plaintiff  had  not  obtained 
leave  of  the  court  having  custody  of  the  railroad  assets,  to  bring 
and  maintain  his  suit.  It  was  on  demurrer  to  the  plea  which  ad- 
mitted that  the  suit  was  brought  without  leave,  that  the  case  was 
considered.  If  such  leave  had  been  obtained  before  action  brought, 
a  different  case  would  have  been  presented. 

Fallow  V.  Kelly,  108  U.  S.  288^  in  which  an  action  was  brought 
agaifist  a  receiver  of  a  railroad  corporation,  to  recover  damages 
against  him,  as  common  carrier,  for  injuries  suffered  by  a  collision 
of  the  car  in  which  the  plaintiff  was  riding,  with  a  freight  car 
standing  on  a  side  track,  shows  that  Kelly,  the  plaintiff,  petitioned 
the  court  which  appointed  the  receiver,  for  leave  to  sue  him  in  an- 
other court,  to  recover  fon  injuries  sustained.  This  was  denied  and 
he  asked  leave  to  file  his  complaint  against  the  receiver,  in  a  suit  for 
the  foreclosure  of  a  mortgage  in  which  the  receiver  was  appointed. 
This  was  granted,  and  the  receiver  ordered  to  make  his  defense, 
which  was  found  against  him. 

It  can  hardly  be  said,  as  the  result  of  an  examination  of  these 
cases,  and  many  others  referred  to  in  them,  that  it  is  settled  law 
that  a  receiver  of  an  insolvent  railroad  corporation  may  not  be  sued 
at  law,  where  as  in  thistsase,  he  is  continuing  the  business  of  the 
company,  as  a  common  carrier,  for  the  transportation  of  passengers 
and  freight  for  hire,  and  where  the  defense  is  not  set  up,  that  the 
action  is  brought  without  leave  of  the  court  that  appointed  him. 
On  the  contrary,  it  appears  that  with  such  leave,  he  may  be  sued  at 
law,  and  that  it  accords  with  sound  principle  and  reason  that  a  re- 
ceiver exercising  the  franchise  of  a  railroad  company  shall  be  held 
amenable,  in  his  official  capacity,  to  the  same  rules  of  liability  that 
are  applicable  to  the  company  while  it  exercises  the  same  powers  of 
operating  the  road.  Sprague  v.  Smith,  29  Vt.  421.  I  do  not  find 
in  the  case  returned  the  specific  exception  taken  that  leave  was  not 
granted  to  bring  the  action.  If  this  be  so,  it  will  be  assumed,  after 
verdict  in  a  court  having  general  common-law  jurisdiction,  that 
whatever  was  necessary  to  sustain  the  case  stated  in  the  declaration 
Vol.  L  — 67 
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was  proved  on  the  trial,  and  that  such  leave  was  granted.  Siennd 
V.  Bogg,  1  Wm.  Saund.  226;  Steph.  PI.  ♦148. 

There  was  no  error  in  the  charge  to  the  jury  that  the  receiver,  in 
his  representative  capacity,  was  liable  for  injuries  resulting  from 
the  transaction  of  the  business  of  the  corporation  under  his  super- 
vision, as  such  receiver,  the  same  as  the  corporation  which  he  rep- 
resented. If  a  receiver  may  thus  be  charged,  the  remaining  excep- 
tions relate  to  the  particular  facts  of  this  case,  which  it  is  objected, 
do  not  show  him  to  be  chargeable. 

[Omitting  these.] 

This  covers  all  the  assignments  of  error  in  the  case  presented,  and 
the  judgment  will  be  affirmed. 

For  AiTFiRHAKCE  —  The  Ohakcellob,  Ghibf  Justiox,  Dixoh, 

Ekapp,  Pajieer,  Bbbd,  Soudder,  Vaj?  Stckbl,  Bbowh,  Ulb- 
HENT,  Cole,  Patbrson,  Whitakbb. 

For  Beybrsal — Nonb. 
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(U  Orag-  ao.) 
NigoHMe  iTutrument — aUom^ifJhe, 

A  sttpoktioii  in  a  note  for  a  reasonable  attorney  fee  in  case  of  pioeeedlnga  ti 

collect  is  yalid  against  the  maker.* 

ACTION  on  a  promiBsoiy  note.    The  opinion  states  theoaee. 
The  plaintiff  had  judgment  below. 

WmUherford  dk  Blackburn,  for  respondent. 

Flinn  dk  CTiamberlain.  for  appellant 

Watsok,  0.  J.  The  promissory  note  upon  which  this  action  was 
brought  was  executed  March  9^  1882,  in  this  State  presumably,  and 
bore  ten  per  cent  per  annum  interest,  which  was  the  highest  rate 
allowed  by  the  law  then  in  force.-  Laws  of  Oregon,  1880,  p.  17. 
It  also  contained  the  following  stipulation,  upon  which  the  judg- 
ment for  attorneys'  fees  appealed  from,  was  rendered.     ''And  in 

*  8w  nm  Nai.  Bk.  <tf  SUOwaUr  v.  Lanm,  anie,  808. 
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case  suit  or  action  is  instituted  to  collect  said  note  or  any  portion 
thereof,  to  pay  such  additional  sum  as  the  court  may  adjudge  rea- 
sonable as  attorney's  fees  in  such  suit  or  action."  The  question 
here  is  whether  this  stipulation  was  void  per  se.  Much  diyersity  as 
well  as  conflict  of  judicial  opinion  is  to  be  found  in  the  reports  of 
the  several  States  upon  this  point.  As  early  as  1841,  the  Supreme 
Court  of  Ohio  held  that  such  a  stipulation  was  ''  against  public 
policy  and  void.**  State  t.  Taylor,  10  Ohio,  378.  Wood,  J.,  de- 
livering the  opinion  of  the  court,  says:  ''It  must  be  admitted,  if 
this  agreement  can  be  enforced,  the  statutes  of  Ohio  regulating  the 
rate  of  interest,  whether  upon  loans  by  the  fund  commissioners  or 
m  other  cases,  are  at  once  virtually  repealed.  The  statute  passed 
on  March  28,  18-37,  provides  that  the  fund  commissioners,  in  a  cer- 
tain event,  may  loan  the  money  to  individuals  at  a  rate  of  interest 
not  exceeding  seven  per  cent.  Seven  per  cent  is  the  maximum  of 
interest  the  commissioners  are  authorized  to  contract  for  or  receive 
for  the  forbearance  of  their  loans.  They  are  prohibited  from  re- 
ceiving more,  in  fact,  in  express  terms  —  that  is,  as  interest  It  is 
said  however  that  the  five  per  centum  iu  this  case  is,  by  the  agree- 
ment of  the  parties,  to  be  added  to  the  seven  per  cent,  not  as  inter- 
est, but  as  costs,  agreed  upon  as  such,  for  collection  by  the  parties. 
Now  it  seems  to  be  of  little  consequence  in  this  case  what  this  five 
per  cent  may  be  called,  but  the  inquiry  is,  what  is  the  thing  itself? 
However  it  may  be  designated,  it  is  very  clear  to  us  it  is  a  mere 
shift  or  device  by  which  twelve  per  cent  is  retained  as  interest  upon 
this  loan,  and  in  this  view  of  the  case  cannot  be  enforced.  This 
court  have  decided  that  under  the  laws  of  Ohio  but  six  per  cent  in- 
terest is  recoverable,  though  the  parties  contract  for  more  or  higher 
rates.  But  is  it  such  a  contract  as  public  policy  should  execute  ? 
What  may  be  supposed  as  the  natural  result  to  the  community  from 
the  execution  of  this  agreement  ?  It  would  be  the  condition  of 
future  loans  at  banks  that  the  borrower  should  pay  the  expenses  of 
collection,  and  perhaps  the  tax  thereon." 

This  is  a  clear  and  strong  statement  of  the  objections  to  the 
validity  of  stipulations  of  this  character  in  interest-bearing  con- 
tracts. The  same  doctrine  prevails  in  Kentucky,  Michigan  and 
Nebraska,  in  some  of  which  however  it  is  placed  upon  the  broader 
ground  of  such  stipulations  being  opposed  to  public  policy.  HVher^ 
spoon  V.  MttsselMafif  14  Bush,  214;  8.  c«,  29  Am.  Bep.  4M;  Hul^ 
Jock  V.   Taylor f  89  Mich.  137;  8.  c,  33  Am.   Bep.  356 ;  Myer  y. 
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Hart,  40  Mich.  517;  a.  c,  29  Am.  Bep.  553;  Dow  y.  Updike,  II 
Neb.  95. 

But  in  Illinois^  Indiana^  Iowa,  PeDnsylyania,  Tennessee,  Texas, 
and  many  of  the  other  States,  a  different  view  has  beien  taken  and 
the  opposite  doctrine  established.  Clawson  y.  Munson,  55  111.  394; 
Smith  V.  Silvers,  32  Ind.  321;  MeGiUy.  Griffin,  32  Iowa,  445;  Jfc- 
Intyre  v.  CagUy,  37  Iowa,  676;  McAttister^s  Appeal,  59  Penn.  St 
204;  Bulnig  v.  Drexel,  7  Watts,  126;  Imler  v,  Imler,  94  Penn.  St 
372;  Miner  y.  Paris  Ex.  Bk.,  53  Tex.  559;  Parham  y.  PuUiam,  5 
Cola  407. 

In  Hfdnig  y.  Drexel,  supra,  the  court  say:  '^  The  contract  here 
has  nothing  in  it  oppressiye  to  the  borrower ;  it  is  adyantageoos  to 
the  borrower  and  lender  when  merely  intended  to  enforce  a  pnnc- 
tnal  performance  of  the  contract ;  nor  is  there  the  slightest  pre- 
tense to  say  that  it  is  intended  as  a  cover  to  usury.  A  failure  on 
the  part  of  the  borrower  puts  nothing  in  the  pocket  of  the  lender ; 
on  the  contraiy,  the  probability  is  he  will  not  be  reimbursed  the 
expenses  which  he  may  incur.  With  such  stipulations  which  are 
frequently  made,  persons  may  borrow  money  at  a  less  rate  of  inter- 
est, as  punctuality  is  always  taken  into  consideration  in  fixing  the 
terms  of  a  loan."  And  in  Parham  v.  PuUiam,  5  Colo.,  similar 
views  are  expressed.  In  this  case  the  court  say:  '^  The  contract  of 
the  debtor  to  pay  the  attorney's  commissions,  in  case  of  suit  upon 
default  of  payment  of  the  debt  for  the  prescribed  time,  adds  noth- 
ing to  the  amount  of  interest  to  be  paid  to  the  creditor.  If  the 
debtor  pays  the  ten  per  cent  interest  stipulated,  and  also  pays  the 
attorney's  commissions,  the  creditor  has  received  no  more  than  the 
ten  per  cent  interest.  If  he  does  not  pay  the  attorney's  commis- 
sions the  creditor  receives  to  that  extent  less  than  the  ten  per  cent 
interest." 

The  Supreme  Oourt  of  Indiana  thus  expresses  its  unqualified 
approval  of  such  engagements  on  the  part  of  the  borrower.  *^  A 
stipulation  whereby  the  debtor  agrees  to  be  liable  for  reasonable 
attorney's  fees  in  the  event  that  his  failure  to  pay  the  debt  shaU 
compel  the  creditor  to  resort  to  legal  proceedings  to  collect  his  de* 
mand.  is  not  only  not  usurious,  but  is  so  eminently  just  that  then 
should  be  no  hesitation  in  enforcing  it."  Smith  v.  Silvers,  supreu 
As  to  the  consideration  for  such  stipulations,  the  Supreme  Court 
of  Texas,  in  Mitier  v.  Paris  ExcJiange  Bank,  cited  above,  say: 
''If  the  contract  were  lawful  in  other  respects,  the  conditional 
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stipulation  to  pay  the  usual  attorney  fees^  in  the  event  suit  had  to 
be  instituted  to  enforce  it,  would  be  legal  and  founded  upon  a 
Taluable  consideration.  Such  fees,  though  not  an  element  of  dam- 
ages, in  an  ordinary  suit  for  the  collection  of  money,  can  be  made 
such  by  express  contract"    Citing  RohwrU  r.  Palmore,  41  Tex.  617. 

Upon  the  point  of  the  sufSciency  of  consideration  for  such  a 
stipulation,  we  think  there  can  be  no  doubt  Making  the  loan 
itself,  although  at  the  highest  rate  of  interest  allowed  by  law,  would 
constitute  a  valuable  and  sufScient  consideration.  And  the  only 
question  involving  any  serious  difSculty,  it  seems  to  us,  is  whether 
such  engagements  are  opposed  to  the  policy  of  the  statute  against 
usury.  If  the  effect  of  enforcing  them  would  be  to  give  the  lender 
a  larger  compensation  for  the  loan  and  use  of  his  money  than  such 
statute  allows,  then  they  should  be  held  usurious  and  void.  Bat 
while  the  lender  has  no  lawful  right  to  contract  with  the  borrower 
for  a  rate  of  interest  exceeding  the  limit  imposed  by  the  statute,  he 
ia  not  debarred  from  requiring  as  a  condition  of  making  the  loan 
that  he  shall  be  secured  in  such  a  way  as  will  enable  him  to  receive 
the  principal  of  the  loan  and  the  amount  of  lawful  interest  stipn- 
lated  for,  without  further  loss  or  expense  occasioned  by  the  default 
of  the  borrower. 

As  is  said  by  the  court  in  Imler  v.  Iml&r,  94  Penn.  St. :  '^  The 
contract  is  one  of  indemnity,  and  if  the  defendant,  by  his  neglect 
or  refusal  to  pay,  has  subjected  his  creditor  to  the  necessity  of  em- 
ploying counsel,  why  should  he  not  pay  ?''  It  is  no  new  or  ad- 
ditional compensation  for  the  use  of  money  that  is  provided  for  by 
snch  a  stipulation.  Such  an  engagement  is  not  in  the  nature  of  a 
contract  for  additional  interest,  but  a  provision  simply  against  pos- 
sible future  loss  or  damage  of  a  certain  and  definite  character^ 
which  can  only  result  as  a  consequence  of  the  neglect  or  default  of 
the  borrower,  and  against  which  there  seems  no  good  reason  why 
he  should  not  be  held  competent  to  indemnify.  The  lender  only 
charges  the  rates  of  interest  allowed  by  law  upon  his  contract  with 
the  borrower  for  interest,  but  on  account  of  the  breach  of  a  further 
stipulation,  not  forming  any  part  of  said  contract  but  founded  on 
a  valuable  consideration,  he  claims  such  damages  as  he  may  sustaia 
by  being  compelled  to  retain  counsel  to  institute  judicial  proceed- 
ings  to  collect  his  debt.  In  legal  contemplation  it  is  possible  for 
the  borrower  to  avoid  making  default  in  payment  and  competent 
for  him  to  indemnify  the  lender  against  any  special  damages  it  may 
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occasion.  Such  is  the  view  expressed  in  Miner  y.  Paris  Exchange 
Bank,  53  Tex«,  559y  and  in  our  judgment  it  commands  the 
assent  of  sound  reason.  There  is  nothing  peculiar  in  the  particular 
provisions  or  general  policy  of  our  laws  which  render  this  latter  class 
of  decisions  inapplicable  to  the  determination  of  the  case  at  bar. 
On  the  other  hand  such  stipulations  in  contracts  for  the  loan  of 
money  in  this  State  are  not  only  frequent  but  practically  universal. 
In  the  several  courts  of  first  instance  their  validity  has  generally 
been  recognized  and  relief  founded  upon  them  awarded  in  proper 
cases.  In  the  Federal  court  for  the  district  of  Oregon  their  validity 
has  been  expressly  adjudged.  Wihon  S.  M.  Co.  v.  Moreno^  6 
Sawyer,  35 ;  Bank  of  British  North  America  v.  EUiSy  6  Sawyer,  96. 

In  the  presence  of  this  state  of  things  the  law-making  power  has 
remained  silent,  and  its  tacit  approval  may  not  unreasonably  be 
inferred.  We  should  hesitate,  while  a  reasonable  doubt  remained, 
to  overturn  an  existing  order  of  things  so  important  in  its  relations 
to  the  business  interests  of  the  country  and  so  well  established  in 
the  thoughts  and  habits  of  the  business  public.  But  while  it  would 
hardly  be  deemed  accurate  to  say  that  the  question  has  yet  been 
settled  either  way  by  a  controlling  weight  of  authority,  it  can  hardly 
be  controverted  that  the  current  of  adjudication  is  in  favor  of  the 
validity  of  such  engagements,  subject  to  the  general  supervisory 
power  of  the  courts  as  to  their  bona  fides  and  reasonableness. 
Whether  a  specified  amount  or  per  cent,  or  only  ''  reasonable  fees  " 
is  provided  for  by  the  stipulation,  we  have  no  doubt  of  either  the 
power  or  duty  of  the  court  where  the  question  as  to  good  faith  or 
reasonableness  is  presented,  upon  issues  properly  framed,  to  pass 
upon  and  determine  it,  as  it  should  any  other  issue  in  the  case.  If 
found  to  be  a  mere  pretext  for  the  concealment  of  usury,  or  to  be 
unreasonable  in  amount,  the  remedy  is  with  the  court.  In  this 
case  the  complaint  alleged  that  the  sum  of  forty  dollars,  for  which 
the  judgment  appealed  from  was  rendered,  was  a  reasonable 
attorney's  fee  for  instituting  the  action,  etc.  No  answer  was  filed^ 
and  consequently  this  allegation  must  have  been  taken  as  admitted. 
The  only  question  raised  by  the  demurrer  and  motion  to  strike  out 
was  whether  such  stipulation  should  be  deemed  void  per  se.  We 
hold  that  it  was  not,  and  therefore  the  judgment  should  be  afiirmed 
with  costs  to  respondent. 

Judgment  affirmed. 

Lord,  J ,  concurring. 
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01  Orog.  sa.) 
SUthiie — eonttruetion  —  **mafigagB'* 

A  stfttnte  aathoiizing  aooart  to  order  the  renting,  sale,  or  other  dispoad  of  the 
real  and  personal  property  of  minors,  does  not  empower  such  court  to 
anthoriae  a  guardian  to  mortgage  his  ward's  real  estate.* 

FORECLOSURK    The  opinion  states  the  cnse.    The  plaintiff 
had  judgment  below. 

JS.  W.  Bingham  and  A.  C.  Oibbs,  for  appeUants. 

Northrup  and  OiOmi,  for  respondent 

Waldo,  J.  This  is  a  suit  to  foreclose  a  mortgage  of  the  north 
half  of  block  eight  in  the  city  of  Portland.  The  property  belonged 
to  minors,  and  was  mortgaged  by  their  guardian,  acting  under  the 
order  of  the  County  Court  of  Multnomah  county,  to  secure  the  pay- 
ment of  a  promissory  note  for  $12,000,  dated  December  1,  1873. 
Said  note  was  signed  *^  D.  D.  Bunnell,  guardian  of  Mezaldus  Scott, 
Fred  Scott,  Melyem  Scott,  Oceaua  Scott  and  Robert  Scott,  minors 
and  wards  of  said  guardian." 

The  same  mortgage  was  before  this  court  in  Trutch  y.  Bunnei/^ 
5  Oreg.  504.  It  is  now  conceded  that  there  was  no  adjudication  in 
that  case  because  of  jurisdictional  defects  in  the  proceedings.  This 
suit  was  therefore  brought  to  foreclose  the  same  mortgage.  In  order 
to  maintain  the  suit  it  is  necessary  for  counsel  for  respondent  to 
concede  that  the  former  proceedings  were  coram  non  judice.  Yet 
they  rely  on  the  opinion  delivered  in  that  case  as  a  judicial  exposi- 
tion of  the  law  by  this  court,  and  as  a  precedent  to  be  followed  in 
the  decision  now  to  be  made.  Counsel  say  in  their  brief:  **  The 
force  of  that  decision  ( Trutch  v.  Bumiell)  is  not  broken  by  the  fact 
that  the  parties  to  the  present  suit  have  admitted  that  in  the  former 
suit  the  court  had  no  jurisdiction  of  the  parties  defendant.  It 
remains  the  decision  of  the  Supreme  Court.  It  has  not  been  set 
aside  nor  adjudged  illegal  or  void.  It  is  a  precedent  just  as  binding 
and  entitled  to  the  same  respect  as  any  other  decision  of  this  court.  *' 

*See  P^idk  ▼.  IkuhUU,  poti^  542.) 


MABCH  TEBM.  1883. ^ 

Tratch  ▼.  Bunnell. 

Counsel  for  the  appellants  were  unable  to  see  how  a  decree  so 
called  should  be  Toid  as  a  decree  and  yet  conclusive  on  the  matter 
attempted  to  be  adjudicated,  as  a  precedent.  It  certainly  seems 
clear  that  as  now  presented  the  opinion  cannot  be  regarded  in  any 
other  light  than  as  an  extnir judicial  opinion.  There  can  be  no  pre* 
cedent  without  a  decision;  and  according  to  the  principles  of  the 
common  law,  an  opinion  on  a  matter  not  in  judgment  before  the 
court  is  not  a  decision.  Curtis,  J.,  Carroll  v.  Carroll,  16  How. 
287.  Judicial  power  is  vested  in  courts,  not  in  the  officers  thereof. 
Judge  0.  C.  Pratt's  Opinion  on  the  Location  Law,  app.  to  Coancil 
Journal,  3d  session,  Oregon  Territory;  12  Ind.  583. 

In  BrumUy  v.  Siate,  20  Ark.  78,  it  is  said:  '*  In  the  case  at  bar 
the  judge  under  the  circumstances  was  clothed  with  no  judicial 
authority  to  sit  in  judgment  upon  the  rights  of  appellant  —  there 
was  no  court,  and  consequently,  no  judgment."  Where  the  court 
has  no  right  to  decide  at  all,  for  want  of  jurisdiction,  there  is  no 
judgment.  Marshall  m  argument,  PtcJceU  v.  Momsy  2  \V.  Va.  271 
"If  coram  non  judice,  the  sentence  is  as  if  not  pronounced.*' 
Marshall,  G.  J.,  Rone  v.  HiniUy,  4  Cr.  S.  C.  278. 

Whatever,  says  Hobart,  a  jury  ''  do  try  besides  the  issues,  is  per 
nonjuratos^  as  a  case  judged  by  the  court  that  hath  no  jurisdiction 
of  the  cause;  coram  nonjudtcesaiA  utterly  void."  Hob.  53.  '^  Where 
there  is  no  jurisdiction  at  all  there  is  no  judge,  the  proceedings  is 
as  nothing."    Perkin  v.  Prodor,  2  Wells.  386. 

It  follows  that  a  court  without  jurisdiction  cannot  render  a 
decision,  and  consequently,  cannot  make  a  precedent.  We  must 
decide  the  question  before  us  as  one  which  has  received  no  judicial 
exposition  in  this  State.  We  have  no  right  to  follow  the  extra 
judicial  construction  in  5  Oreg.  504,  against  our  own  convictions. 
To  do  so  would  be  plainly  to  deprive  the  appellants  of  their  prop- 
erty contrary  to  the  law  of  the  land. 

The  authority  of  the  guardian  to  execute  the  note  and  mortgage 
was  founded  on  an  order  of  the  county  court  of  Multnomah  county. 
The  power  of  the  court  to  make  such  order  is  supposed  to  have  been 
conferred  by  sub.  6  of  g  869,  General  Laws  of  Oregon,  1874,  p.  283, 
which  provides  that  the  county  court,  as  a  court  of  probate,  has 
power  ''  to  order  the  renting,  sale  or  other  disposal  of  the  real  and 
peiBonal  property  of  minors."  Jjet  it  be  conceded  that  without 
further  legislation,  plenary  power  is  conferred  on  the  County  Court 
liy  this  subdivision  to  order  the  sale  or  other  disposal  of  the  real  or 
VouL— 68 
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personal  propery  of  minors.  The  position  counsel  for  respondent 
then  take  is  that  the  powers  conferred  are  broad  enough  to  author- 
ize the  court  to  order  the  execution  of  a  mortgage  to  secure  money 
borrowed  by  the  guardian  of  minors  and  invested  in  buildings  to 
rent  erected  on  their  real  estate.  That  is  the  proposition  of  counsel 
as  stated  to  meet  the  facts  in  this  case.  It  is  unnecessary  to  enter 
into  the  case  beyond  this  proposition,  for  the  case  is  met  at  the  out- 
set with  a  fatal  objection.  The  power  generally  to  sell  or  dispose 
of  the  real  and  personal  property  of  minors,  whether  conferred  by 
a  testator  by  will,  or  upon  a  court  by  a  public  statute,  confers  no 
power  to  mortgage.  The  weight  of  modem  authority  for  this  po- 
sition is  decisire.  The  construction  put  on  language  like  this  in  a 
private  instrument  cannot  be  more  stringent  than  that  put  on  a 
statute  in  derogation  of  the  common  law,  giving  power  to  divest 
infants  of  their  inheritance.  The  power  to  mortgage  must  be 
plainly  and  unequivocally  conferred.  If  not  conferred  in  special 
words,  it  must  be  necessarily  implied  in  powers  actually  conferred. 

Now  it  is  a  fundamental  principle  in  the  law  of  powers  that  the 
donor  of  the  power  can  exercise  it  only  to  the  extent  actually  con- 
ferred, and  as  conferred.  Thus  in  Hayt  v.  Jacques^  129  Mass.  287, 
it  was  held  that  a  power  in  a  will  to  sell  real  estate,  if  necessary  for 
the  maintenance  of  the  devisee,  did  not  authorize  the  devisee  to 
mortgage  the  estate  for  his  maintenance.  The  same  principle  was 
laid  down  in  very  strong  terms  in  Ferry  v.  Laible^  31 N.  J.  Eq.  566. 

In  a  note  to  the  case.  Page  v.  Cooper,  16  Beav.  396,  is  cited, 
where  it  was  held  that  a  power  to  sell  and  dispose  of  real  estate  and 
out  of  the  proceeds  ''  to  levy,  raise  and  pay  "  two  sums,  and  to  in- 
vest the  residue,  did  not  authorize  a  mortgage. 

In  Slokes  v.  Payne,  58  Miss.  614;  &  c,  38  Am.  Rep.  340,  a 
power  in  a  will  to  **  sell  and  dispose  "  of  real  property  when  it  ap- 
peared advisable  to  do  so  for  the  education  and  support  of  children, 
was  held  not  to  warrant  a  mortgage.  In  Albany  Ins.  Co.  v.  Bay, 
4  N.  Y.  26,  it  was  laid  down  that  a  devise  to  trustees  to  sell  and 
dispose  of  real  estate  in  fee  simple  or  otherwise  as  T.  should  direct, 
did  not  empower  the  trustees  to  mortgage. 

The  power  to  mortgage,  as  a  mortgage  is  construed  in  this  State, 
is  incidental  to  another  power  —  the  power  to  borrow  money.  Be- 
fore these  can  be  a  power  to  mortgage  there  must  be  a  power  back 
of  the  mortgage  to  contract  the  debt  which  the  mortgage  is  given 
to  secure.     A  power  to  give  a  mortgage  to  secure  the  pajrment  of 
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money  without  a  power  to  borrow  the  money  is  a  contradiction* 
Now  a  promissory  note  simply  given  by  a  guardian,  with  or  with- 
out the  authority  of  the  County  Court,  for  money  borrowed  and 
inrested  for  the  benefit  of  the  ward,  is  certainly  yoid.  How  sur- 
prising then  that  a  contract  by  which  money  was  borrowed  should 
be  a  nullity,  while  a  mortgage  given  to  secure  the  performance  of 
this  void  contract,  should  be  entirely  valid.  Or  that  a  promissory 
note  should  be  void  unless  a  mortgage  should  be  given  to  secure  its 
payment.    Counsel  have  thrown  no  light  on  this  difficulty. 

That  the  power  to  sell,  generally,  will  not  authorize  a  mortgage, 
is  conclusively  settled  in  this  country  by  late  adjudications.  Nor 
can  the  power  to  order  the  ^'  other  disposal  "  of  the  real  estate,  be 
construed  into  a  power  to  mortgage.  This  word  disposal  has  no 
technical  meaning.  But  we  know  that  it  must  receive  a  strict  con- 
struction, and  that  its  sense  must  be  determined  by  the  context 
In  this  connection  the  maxim  noscitur  a  soeiis  applies.  The  dis- 
posal must  be  of  the  same  character  as  a  sale — that  is,  a  transfer  of 
the  estate.  But  in  this  State  a  mortgage  is  not  a  conditional  sale, 
and  therefore  transfers  no  estate.  A  mortgage  of  real  estate  creates 
a  power  which  may  lead  to  a  disposal,  but  is  not  itself  a  disposal  of 
real  estate.  The  American  theory  of  mortgages  and  securities,  and 
not  estates,  makes  what  we  term  foreclosure  proceedings  really  col- 
lection proceedings.  Fitzhugh  v.  Maxwell^  34  Mich.  144.  A  dis- 
posal is  affected  by  a  foreclosure  and  sale,  but  a  County  Court  has 
no  power  to  order  a  foreclosure  and  sale.  A  foreclosure  in  the  Cir- 
cuit Court  is  not  a  disposal  by  order  of  the  County  Court. 

The  power  to  dispose  implies  and  requires  a  disposal  for  full  value. 
It  might,  possibly,  authorize  an  exchange.  Phelps  v.  Harris,  101 
H.  S.  380.  But  if  a  mortgage  can  be  made,  the  estate  becomes 
liable  to  a  forced  sale.  Thus  in  Hoyt  v.  Jacques,  above,  the  court 
say,  **  the  two  transactions  of  a  sale  and  a  mortgage  are  essentially 
different.  A  power  to  sell  implies  that  the  attorney  is  to  receive 
for  the  benefit  of  the  principal  a  fair  and  adequate  price  for  the 
land ;  a  power  to  mortgage  involves  a  right  in  the  attorney  to  con. 
vey  land  for  a  less  sum,  so  that  the  whole  of  the  estate  may  be  taken 
on  a  foreclosure  for  a  part  of  its  value. "  This  argument  is  quite 
applicable  under  our  statute,  for  property  is  quite  liable  when  sold 
at  a  forced  sale  to  be  taken  for  a  part  of  its  value. 

A  writer  in  the  Canadian  Law  Times,  vol.  1,  p.  77,  says:  ''The 
maxim  amne  inajus  caniinei  in  se  minfis  is  also  sometimes  quoted 
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in  support  of  the  power  to  mortgage,  a  maxim,  the  tmth  of  which 
as  a  mathematical  principle  is  indisputable,  bat  which  as  a  proposi- 
tion of  law  mast  not  be  too  much  relied  upon.  •  *  *  Yfe  may 
say  of  this  as  has  been  said  of  another  frequently  quoted  maxim, 
the  maxim  can  nerer  be  applied  until  the  law  is  ascertained,  and 
when  it  is,  the  maxim  is  superfluous."  So  in  Oouiant  v.  Servoss^  3 
Barb.,  '^  a  mortgage  is  now  considered  as  a  mere  pledge  or  security 
for  money.  It  is  not  a  sale  nor  any  part  of  it.  It  is  not  even  a 
conditional  sale,  for  that  imports  that  the-title  would  Test  on  the 
happening  of  the  conditions.  That  is  not  so  in  the  case  of  a  mort- 
gage. There  no  title  vests  until  a  subsequent  sale  is  actually  made," 
In  this  last  case  a  conveyance  to  John  Pintard  **  in  trust  for  his 
two  infant  grandsons,  John  Pintard  Servoss  and  Elias  Boudinei 
Servoss,  with  power  to  the  grantee  to  grant,  bargain,  sell,  and  con- 
vey those  lots,  or  any  part  thereof,  for  such  sum  or  sums,  and  at 
such  times  as  to  him  should  seem  proper,  and  to  make  and  execute 
all  necessary  conveyances  in  the  law  for  the  same  for  the  benefit  of 
said  infants,"  was  held  not  to  confer  a  power  to  execute  a  mortgage. 

It  follows  that  the  power  to  mortgage  cannot  be  deduced  from 
the  statute  either  from  the  word  sale  or  from  the  word  dispoeaL 
A  power  to  mortgage  is  neither  necessarily  implied  in  the  word 
disposal,  nor  does  its  association  with  the  word  sale  indicate  that 
any  such  interpretation  can  be  legitimately  put  upon  it.  The  silence 
of  the  statute  as  to  mortgaging,  when  treating  of  the  powers  and 
duties  of  gaardians,  can  receive  but  one  interpretation  —  that  no 
such  power  was  supposed  to  have  been  conferred.  The  failure  to 
make  provision  for  the  important  subject  of  mortgages  on  the  real 
property  of  infants,  if  not  conclasive  of  the  want  of  such  power  as 
contended  by  counsel  for  appellants,  is  entitled  to  considerable  con- 
sideration as  showing  the  intent  of  the  legislature  and  probable 
meaning  of  the  statute. 

Counsel  for  the  respondent  cited  the  text  of  Barbour's  Gh.  Ehrao. 
218,  and  Hoffman's  Gh.  Prac.  The  text  of  Barbour  referring  to 
the  section  of  the  Revised  Statutes  that  any  infant  seised  of  any 
real  estate,  or  entitled  to  any  term  for  years  in  any  lands  may  by 
his  next  friend  or  guardian  apply  to  the  Court  of  Chancery  for  the 
sale  or  disposition  of  his  property,  and  to  another  provision  of  the 
statutes  for  the  sale  of  the  real  property  of  minors,  says  :  ''  These 
provisions  have  always  been  construed  as  conferring  upon  the  court 
the  power  to  direct  the  real  estate  of  infants  to  be  mortgaged*'' 
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Now  the  doctrine  of  the  text  seems  at  one  time  to  have  been 
the  doctrine  of  the  courts  of  chancery.  A  mori;gage  was  held  to  be 
a  conditional  sale,  and  a  power  to  sell  was  therefore  held  to  imply 
a  power  to  mortgage.  This  construction  was  announced  in  1724, 
in  Mills  T.  Bauhff  3  P.  Wms.  1,  where  counsel  had  argued  that  the 
words  selling  implied  mortgaging,  and  the  court  in  an  obiter  dictum 
said,  **  a  power  to  sell  implies  a  power  to  mortgage,  which  is  a  con- 
ditional sale."  This  doctrine  thus  broadly  laid  down  is  no  longer 
law  in  England.  See  Perry  v.  LaibJsy  3L  N.  J.  Eq.  574 ;  Canadian 
Law  Times,  1,  23.  It  was  long  ago  denied  as  a  general  rule  in  New 
York,  and  the  case  of  Williams  v.  Woodward^  2  Wend.  492,  in 
which  Milh  ▼.  Banks  was  cited  with  approval,  was  overruled  in 
Blotmier  v.  Waldron,  3  Hill,  361.  See  note  to  Williams  v.  Woodward 
3  Wend,  and  Coutant  v.  Serwss^  3  Barb.  141. 

When  a  mortgage  ceased  to  be  looked  on  as  a  conditional  sale,  it 
no  longer  became  poesible  to  deri  ve  a  power  to  mortgage  from  a  power 
to  sell.  Thus  the  Canadian  Law  Times,  above  cited,  says :  ^*  There 
is  one  general  ground  on  which  the  American  authorities  are  dis* 
tingnishable  from  the  English,  which  is,  that  the  American  courts 
look  upon  a  mortgage,  not  as  a  conditional  sale,  but  as  a  mere  lien 
upon  the  land  which  it  covers,  the  legal  fee  in  which  lands  never 
passes  out  of  the  mortgagor.  An  American  mortgage  is  thei'efore 
not  such  a  compliance  with  a  power  to  sell  that  it  could  be  main- 
tained even  at  common  law. 

When  our  statute  was  enacted,  the  principles  of  construction 
announced  by  Ikirbour  and  Hoffman  had  ceased  to  be  law.  The 
theory  of  mortgages  that  prevailed  had  altogether  overthrown  the 
doctrine  of  their  texts,  admitting  it  to  be  a  correct  statement  of  the 
law  when  written,  and  conceding  in  its  application  to  this  case  that 
the  Coanty  Court  is  to  be  viewed  as  a  court  of  chancery.  It  becomes 
unnecessary  to  refer  to  other  points  learnedly  discussed  in  the  argu- 
ments of  counsel.  The  settlement  of  accounts  will  be  left  to  be 
settled  in  the  court  below,  as  also  the  question  of  reimbursement  for 
improvements.  The  decree  must  be  reversed  and  possession  of  the 
property  awarded  to  the  appellants. 

Decree  reversed. 
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MUMFOBD   V.    SBWA.LL. 

(II  One.  er.) 

TaoMtion — miiori^iagf^  place  —  impaMng  eatUraeL 

Mortgagw  of  non-residents  may  be  taxed  where  recorded  without  ngaid  to 

the  time  of  the  execntion  of  the  contract 

]U[  ANDAMUS.     The  opinion  states  the  case. 

Dolph  &  Simouy  for  appellant 

M.  F.  MulJcey  and  Henry  McGHnn,  for  respondent. 

Waldo,  J.  The  act  of  October  26,  1882,  entitled  ''  An  act  to 
define  the  terms  '  land '  and  '  real  property '  for  the  purpose  of  tax- 
ation and  to  provide  where  the  same  shall  be  assessed  and  taxed, 
and  to  declare  what  instruments  whereby  land  or  real  property  is 
made  security  for  the  payment  of  a  debt  shall  be  void,  and  to  repeal 
sections  2  and  7  of  chapter  50  of  the  miscellaneous  laws  of  Oregon," 
provided  that  a  mortgage  of  real  property  should,  for  the  porposes 
of  taxation,  be  deemed  to  be  real  property,  and  should  be  assessed 
and  taxed  to  the  owner  thereof  in  the  county  where  recorded. 
Section  7  of  the  act  made  it  the  duty  of  the  county  clerk,  when 
requested  by  the  owner  of  a  mortgage  recorded  in  his  office,  to 
record  in  the  margin  of  the  record  of  the  mortgage  all  payments 
made  on  the  indebtedness  which  such  mortgage  was  given  to  secure. 
The  respondent,  in  pursuance  of  such  act,  requested  the  appellant, 
the  county  clerk  of  Multnomah  county,  to  record,  in  the  margin  of 
the  record  of  a  certain  mortgage  recorded  in  his  office,  certain  pay- 
ments made  thereon.  The  appellant  refused  to  make  the  record. 
The  respondent  thereupon  applied  to  the  Oircuit  Court  of  Malt- 
nomah  county  for  compulsory  process,  which  resulted  in  a  peremp- 
tory writ  of  mandamus  requiring  said  clerk  to  make  such  record. 
The  appellant  brings  the  case  here  where  he  assails  the  act  as 
impairing  the  obligation  of  contracts  and  unconstitutional,  in  so 
far  as  it  attempts  to  tax  mortgages  held  by  non-residents,  the 
respondent  having  averred  in  her  petition  that  she  was  a  resident 
and  citizen  of  the  State  of  New  York. 
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All  sabjectB,  things  as  well  as  persons,  over  which  the  power  of 
the  State  extends,  may  be  taxed.  ''  The  sovereignty  of  the  State 
extends  to  every  thing  which  exists  by  its  own  authority  or  is  intro- 
duced by  its  permission.^'  Mabshall,  G.  J.,  McCullough  v.  Bank 
of  Maryland^  4  Wheat  429.  The  act  of  October  26,  1882,  taxes 
mortgages  as  such  as  well  as  mortgage  debts.  See  People  y  Whar- 
tenbi/y  38  CaL  461.  But  the  power  to  tax  the  debt  is  not  involved 
in  the  question  submitted,  and  sufficient  to  the  day  is  the  evil 
thereof.  A  mortgage,  as  such,  is  incorporeal  property.  It  may  be 
the  subject  of  taxation ;  for  ''the  objects  and  sources  of  taxation 
are,  in  general,  bounded  only  by  the  jurisdiction  or  territorial 
limits  of  the  State,  and  extend  to  and  embrace  all  privileges,  rights, 
property,  or  franchises  not  exempted  in  the  organic  law."  Snbkd, 
J.,  Harrison  t.  WiUis,  7  Heisk.  41.  Concede  that  the  debt  accom- 
panies the  respondent's  person  and  is  without  the  jurisdiction  of  the 
State.  But  the  security  she  holds  is  Oregon  security.  It  cannot 
be  enforced  in  any  other  jurisdiction.  It  is  local  in  Oregon  abso- 
lutely as  the  land  which  it  binds.  Oases  like  Arapahoe  v.  Gutter, 
3  Col.  349,  and  Davenport  v.  Railroad  Co.,  12  Iowa,  539,  547,  in- 
Yolyed  questions  of  legislative  intent — of  construction,  not  of 
power.  But  in  the  act  before  us  there  is  no  question  as  to  the 
legislative  intent.  The  question  is  wholly  one  of  power,  and  since 
the  power  of  the  State  over  the  mortgage  is  as  exclusiye  and  com- 
plete as  over  the  land  mortgaged,  the  mortgage  is  subject  to  tax- 
ation by  the  State,  unless  there  is  constitutional  limitation  to  the 
contrary. 

We  have  seen  that  the  mortgage  contract  is  governed  solely  by 
the  laws  of  Oregon,  no  matter  where  the  parties  to  it  may  reside. 
If  therefore  an  act  taxing  mortgages  impairs  the  obligation  of 
contracts,  it  impairs  such  obligation  in  every  case  of  mortgage, 
irrespective  of  the  residence  of  the  parties  to  it.  In  considering 
this  part  of  the  case  therefore,  the  question  of  residence  or  citizen- 
ship cannot  figure.  It  has  already  been  shown  that  the  State  has 
the  power  abstractly,  to  tax  mortgages,  as  such.  It  follows  that 
the  only  ground  on  which  it  can  be  claimed  that  the  act  of  October 
26,  1882,  impairs  the  obligation  of  the  mortgage  contract  is  that 
the  act  was  passed  after  the  contract  was  made.  But  the  law 
simply  taxes  property  created  by  the  contract.  The  State  has  the 
power  to  tax  property  exempt  from  taxation  at  the  time  it  was  ac- 
quired.   A  tax  on  a  new  subject  or  an  increased  tax  on  an  old  one 
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does  not  impair  the  obligation  of  contracts.  North  MisBOuri  RaU- 
road  Co.  v.  Maguire,  20  Wall.  61;  49  Mo.  499,  and  anthor- 
ities  cited.  Hence,  the  fact  that  the  mortgage  was  not  subject  to 
a  tax  at  the  time  it  was  made  does  not  deprive  the  State  of  the 
power  to  tax  it  by  a  subsequent  act  The  State  has  done  nothing 
more  than  to  tax  property  which  was  exempt  from  taxation  before 
the  passage  of  the  act  The  objection  that  the  law  impairs  the 
obligation  of  contracts  is  altogether  unfounded. 

Counsel  for  the  appellant  cite  the  case  of  the  State  Tax  on  For- 
eign Held  Bonds,  15  Wall.  300.  If  the  question  presented  in  this 
case  was  the  power  of  the  State  to  tax  the  mortgage  debt  it  would 
be  difficult,  on  principle,  to  distinguish  that  case  from  the  present, 
for  the  petition  of  the  respondent  alleges  that  the  debt  was  payable 
in  New  York.  That  question,  as  has  been  said,  does  not  now  dis- 
tinctly  arise.  It  may  be  observed  however  of  that  case  that  we 
feel  less  hesitation  in  expi'essing  some  difficulty  in  fully  appreciat- 
ing the  grounds  on  which  it  rests,  smce  a  very  strong  minority  of 
the  court  were  of  a  contrary  opinion.  There  is  some  obscurity  in 
the  application  of  principles,  such  as  were  announced  in  Baldwin 
y.  HaUy  1  Wall.  2'23,  and  like  cases,  to  the  case  then  m  hand.  It 
does  not  clearly  appear  that  the  law  of  Pennsylvania  had  an  extra- 
territorial operation  on  contract  obligations  in  New  York.  There 
is  some  ground  to  say  that  it  operated  on  them  in  Pennsylvania  as 
they  actually  existed  there.  When  the  citizen  of  New  York 
loaned  his  money  in  Pennsylvania,  and  took  the  obligation  of  one 
of  its  citizens  for  its  payment,  the  laws  of  Pennsylvania  immediately 
gave  him  a  right  to  enforce  this  obligation.  They  protected  the 
right  without  which  the  obligation  would  be  valueless,  and  this 
right  was  property.     Harrison  v.  Willie,  7  Heisk.  44. 

In  Duer  v.  Small,  4  Blatchf.  265,  it  is  said:  **  The  owner  of  prop- 
erty within  the  limits  of  a  State,  no  matter  whether  the  property 
be  real  or  personal,  and  no  matter  where  the  owner  has  his  domicile^ 
has  a  right  to  call  upon  the  government  of  the  State  to  protect  such 
property  by  its  laws,  and  by  its  officers  acting  under  such  laws. 
But  such  protection  cannot  be  afforded  unless  means,  by  the  way 
of  taxes,  are  furnished  to  afford  the  protection.  *  *  *  If  a 
non-resident  does  not  wish  to  pay  for  such  security  and  protection 
he  can  withdraw  his  personal  property  from  the  State  and  thus  free 
himself  from  such  payment.  There  is  no  law  which  compels  hiia 
to  put  his  property  under  the  protection  of  the  laws  of  a  State  of 
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which  he  is  not  a  citizen  or  resident.  Bat  while  he  asks  and  de- 
mands protection  from  the  laws  there  is  no  good  reason  why  he 
should  not  pay  for  it —  no  good  reason  why  he  should  demand  that 
the  property  of  the  resident  should  pay  for  it." 

Some  of  us  have  considerable  doubt  whether  the  bill  is  not  prot>- 
erly  a  bill  for  raising  revenue,  and  therefore  in  violation  of  section 
18  of  article  4  of  the  State  Constitution,  because  it  originated  in 
the  senate.  But  it  is  not  sufficiently  clear  that  a  law,  which  merely 
declares  that  certain  property  theretofore  exempt  from  taxation 
shall  thereafter  be  subject  to  taxation,  is  strictly  a  law  for  raising 
revenue.  We  do  not  feel  warranted  therefore  as  at  present  advised, 
in  declaring  the  law  unconstitutional  on  this  ground. 

The  senate  journals  do  not  show  that  the  bill  was  read  on  three 
Beveral  days,  or  that  such  reading  was  dispensed  with,  as  required 
by  section  19  of  article  4  of  the  Constitution.  But  the  original 
biU  on  file  in  the  office  of  the  secretary  of  State  shows  that  the  bill 
was  read  as  required  by  the  Constitution.  People  v.  Canimissioners 
of  New  York,  54  K  Y.  276;  People  v.  Afahaney,  13  Mich.  481; 
Beny  v.  Baxlroad  Co.,  41  Md.  446. 

Judgment  afirmed. 


Harbingtok  v.  Watsok. 

(U  Greg.  148.) 
L«mdlardandtenant—-le<ue  of  upper  story  —  deetrucHon  bif  fire. 

In  the  case  of  the  leaee  of  a  single  room  in  a  bnilding.  the  destrnetion  of  the 
huilding  by  fire  releases  the  tenant  from  his  obligation  to  pay  rent.  {See 
note,  p.  469.) 

FORCIBLE  entry  and  detainer.     The  opinion  states  the  ease. 
The  plaintiff  had  judgment  below. 

JB.  D.  Shaituck  ajid  B.  D.  McKee,  for  appellant 

John  M.  OeartHy  for  respondent. 

Lo&Dy  J.     This  was  an  action  of  forcible  entry  and  detainer.     It 
k  bnmght  to  this  court  by  an   appeal  from  the  judgment  of  the 
Vol.  L—  59 
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« Circuit  Court  for  Multnomah  county,  aflSrming  the  judgment  of 
the  justice's  court  for  Morrison  precinct,  and  giving  judgment  in 
favor  of  plaintiff  for  restitution  of  the  premises  described  in  the 
complaint,  and  for  the  sum  of  $1,820  for  the  use  and  occupation  of 
the  same.  Briefly,  the  cause  of  action  arose  out  of  this  state  of 
facts:  The  plaintiff  is  the  owner  of  lot  8  in  block  15  of  the  city  of 
Portland,  upon  which  had  been  erected  a  wooden  building  con- 
taining several  rooms.  On  the  2d  day  of  December,  1878,  the 
plaintiff  leased  to  the  defendant  one  of  the  rooms  in  said  building 
for  a  term  of  five  years  for  a  certain  monthly  rent,  payable  in  ad- 
vance, and  the  defendant,  by  virtue  thereof,  entered  into  posses- 
sion of  said  room  and  remained  in  the  quiet  and  peaceable  pos- 
session of  the  same  until  the  25th  day  of  September,  1882, 
when  the  building,  including  said  room,  was  totally  destroyed  by 
fire.  On  the  25th  day  of  September,  1882,  without  the  knowl- 
edge of  plaintiff,  the  defendant  moved  upon  said  premises  another 
wooden  building,  and  occupied  the  same,  and  on  the  Ist  day 
of  November,  1882,  the  plaintiff  served  a  written  notice  upon 
the  defendant  to  quit,  and  also  demanded  possession  of  the  prem- 
ises, which  the  defendant  refused  to  deliver  up  or  any  portion 
thereof.  Upon  this  state  of  facts,  the  defendant  brought  an  action 
of  forcible  entry  and  detainer,  alleging  among  other  things,  ^ '  that 
on  the  28th  day  of  September,  1882,  the  defendant  unlawfully 
and  by  force  took  possession  of  said  property,  and  ever  since 
said  time  has  maintained,  and  does  now  maintain  possession  of 
said  premises  unlawfully  and  by  force,"  all  of  which  the  defend- 
ant, by  his  answer,  denied,  and  set  up  the  lease  as  a  defense  of  his 
action. 

Upon  issue  being  joined  the  cause  was  tried,  by  agreement  of  the 
parties,  without  the  intervention  of  a  jury,  with  the  results  as 
above  stated.  The  findings  of  fact  by  the  court  will  be  referred  to 
hereafter,  so  far  as  the  same  may  be  necessary  to  the  deciaion  of 
this  case.  The  first  question  presented  for  our  consideration  is, 
did  the  total  destruction  of  the  building  in  which  was  situated  the 
room  occupied  by  the  defendant,  terminate  the  lease?  The  partic- 
ular language  of  the  lease,  out  of  which  this  contention  arises,  is  as 
follows:  ''  That  in  consideration  of  the  covenants  herein  contained 
on  the  part  of  the  said  Thomas  Watson,  to  be  kept  and  performed, 
I,  the  said  D.  F.  Harrington,  do  hereby  lease,  demise,  and  let  unto 
the  said  Thomas  Watson  the  following  property,  situated  in  the 
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city  of  Portland,  county  of  Multnomah,  State  of  Oregon,  to-wit : 
The  room  on  the  corner  of  North  First  and  F  streets,  having  six- 
teen feet  frontage  on  North  First  street,  and  fifty  feet  deep  on  F 
street,  and  located  in  the  one-story  building  now  erecting  on  lot  8 
in  block  No.  15,  on  the  comer  of  said  North  First  and  F  streets, 
the  same  being  in  Couch's  addition,''  etc.  Whatever  hardships  it 
may  involve,  the  doctrine  of  the  common  law  undoubtedly  is,  that 
whenever  lands  and  buildings  are  leased,  and  the  tenant  expressly 
agrees  and  covenants,  without  hmitation,  or  qualification,  to  pay 
rent  for  a  certain  term  of  years,  he  is  not  released  from  that  obli- 
gation by  the  destruction  of  the  buildings  leased,  by  accidental  fire. 

In  HalM  v.  Wylie,  3  Johns.  44,  the  court  say :  ''  We  think  it 
may  bo  safely  said,  there  is  not  a  case  in  the  books,  where  the  de- 
struction of  the  demised  premises  has  been  held  to  excuse  the  ten- 
ant from  the  payment  of  the  rent,  on  an  express  covenant ;  but  in 
every  case  where  a  defense  on  that  ground  has  been  attempted,  it 
has  failed."  And  later,  in  Oates  v.  Oreen,  4  Paige,  355,  Chancellor 
Walworth  said  that  **  it  must  now  be  considered  settled,  both  in 
England  and  in  this  State,  that  a  lessee  of  premises  which  are 
burned  has  no  relief  against  an  express  covenant  to  pay  the  rent, 
either  at  law  or  in  equity,  unless  he  has  protected  himself  by  a 
stipulation  in  the  lease,  or  the  landlord  has  covenanted  to  rebuild." 
3  Kent  Com.  446 ;  Wood  Landlord  and  Tenant,  p.  814,  note. 
The  authorities  however  indicate  that  there  is  an  exception  to  this 
rule ;  that  the  destruction  of  the  building  does  not  discharge  the 
liability  of  the  tenant  for  rent,  where  the  lease  is  of  an  upper  story 
or  basement  or  apartment  in  a  building,  because  in  such  case,  the 
courts  say,  it  is  not  the  intention  of  the  lease  to  grant  any  interest 
in  the  land  further  than  is  necessary  for  the  enjoyment  of  the 
rooms  so  demised,  and  when  these  are  destroyed,  there  is  nothing 
npon  which  the  demise  can  operate,  and  the  lease  terminates  with 
the  estate.  McMillen  v.  Solomon,  42  Ala.  356 ;  A  untin  v.  Fidd, 
7  Abb.  Pr.  84 ;  Oraves  v.  Berdan,  26  N.  Y.  498 ;  29  Barb.  100 ; 
Kerr  v.  MercharUt^  Eocchangey  3  Edw.  Ch.  316  ;  Winters  v.  Cor- 
nUhy  5  Ohio,  477 ;  Womack  v.  McQuarry,  28  Ind.  103  ;  SlockweU 
V.  Hunter y  11  Meto.  448;  AinsworthY,  Ritt,  38  Gal.  89 ;  Shnwmut 
National  Bank  v.  Boston^  1 18  Mass.  128  ;  Wlutaker  v.  Hawky,  25 
Kans.  674;  s.  o.,  37  Am.  Rep.  277. 

Our  first  inquiry,  then,  must  be  to  ascertain  whether  it  was  the 
intention  of  the  parties,  to  be  gathered  from  the  whole  lease,  to 
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'graut  to  the  lessee  any  estate  in  the  land*  Now  what  is  the  princi- 
pal thing  granted,  demised,  and  for  the  enjoyment  for  which  the 
defendant  has  covenanted  to  pay  rent  ?  The  language  of  the  lease 
is,  'Hhe  room  on  the  corner  of  North  First  street,  etc.,  and  located 
in  the  one  story  building  now  erecting  on  lot  8  in  block  15,"  etc 
It  is  clear  that  it  is  not  the  whole  building,  or  house,  but  only  a 
certain  room  located  in  that  building,  which  is  the  principal  thing 
demised  or  rented,  and  for  which  a  description  was  necessary  to 
identify  it  and  distinguish  it  from  other  rooms,  in  the  building  not, 
intended  to  be  demised  to  the  defendant.  A  lease  of  lot  8  in  block 
15  would  carry  the  land  and  buildings  upon  it,  and  so,  too,  would 
a  lease  of  the  house  or  building  carry,  at  least,  the  adjacent  soil, 
for  ''  by  a  grant  of  a  house,  the  ground  whereon  it  doth  stand  doth 
pass."  Sheppard's  Touchstone,  90.  But  the  lease  is  not  of  the 
house  or  building,  but  of  a  particular  room  in  the  building,  viz., 
"the  room  on  the  corner,"  etc 

There  is  a  distinction  between  a  house  and  the  rooms  within  it 
In  Kerry.  Merchants  Exchange,  supra^  the  vice-chancellor  said: 
"  So  in  the  present  case,  the  leases  are  not  to  be  considered  leases 
of  land,  but  of  apartments  in  the  building,  distinct  from  the  land 
on  which  it  was  erected.  Leases  must  be  construed  according  to 
the  intention  of  the  parties,  and  with  reference  to  the  subject-mat- 
ter, which  in  this  instance  were  rooms  or  apartments  in  the  build- 
ing designated  by  certain  numbers.  I  think  it  follows,  that  with 
the  destruction  of  the  premises  which  were  demised,  namely,  the 
apartments  in  the  building,  the  lease  itself,  and  the  rights  and  in- 
terests under  it,  terminated."  So,  too,  in  SioekweU  v.  Hunter^ 
supra,  the  court  say  :  '^  The  proper  construction  of  such  a  leaae  as 
the  present,  as  seems  to  us,  is,  that  the  lessee's  right  of  occupation 
of  the  land  is  an  interest,  for  the  time  being ;  defeasible  by  the  de- 
struction of  the  building  by  fire." 

So,  also,  m  McMillan  v.  Solomon,  supra,  it  was  decided  that  by 
the  lease  of  apartments  in  a  building,  in  a  town,  for  the  purposes 
of  trade,  the  lessee  takes  only  such  interest  in  the  subjacent  land 
as  is  dependent  upon  the  enjoyment  of  the  apartment  needed  and 
necessary  thereto  ;  and  if  they  are  totally  destroyed  by  fire,  this  in- 
terest ceases.  By  the  lease  in  question,  the  defendant  took  no 
interest  in  the  subjacent  soil,  or  lot  8,  beyond  that  connected  with 
the  enjoyment  of  the  particular  room  demised  or  rented.  It,  **  the 
room  on  the  comer,"  etc.,  was  the  thing  leased  ;  and  when  the  prin- 
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cipal  thing  leased  was  destroyed,  the  lessee's  interest  therein  nec- 
essarily terminated. 

The  fire  dissolved  the  relation  of  landlord  and  tenant,  for  there 
was  nothing  left  to  hold  in  tenancy.  The  thing  rented  was  gone^ 
destroyed  by  fire,  and  as  a  consequence,  the  lease  terminated. 

[Omitting  a  minor  consideration.] 

We  hold,  therefore,  upon  the  facts  of  this  record,  that  the  action 
cannot  be  maintained.  The  judgment  of  the  court  below,  includ- 
ing the  judgment  for  $1,820  for  use  and  occupation,  is  reversed 
and  the  action  dismissed. 

Judgment  reversed. 

Note  by  thb  Rbportbr. —  8U»ckwM  ▼.  EurUer,  cited  in  the  principal  case. 
Is  the  foandation  of  OroMe  ▼.  Berdan,  Aineworth  ▼.  BUt,  and  3ie3iiUan  t. 
Moman,  also  dted. 

In  Winton  ▼.  Comith,  5  Ohio,  477,  the  court  said  :  The  owner  "  can  grant 
the  right  to  take  all  the  minerals  underneath,  or  those  twenty  feet  helow  the 
surface  only  ;  to  dig  all  the  turf ;  to  inhabit  a  cave,  If  there  is  one  ;  to  occupy 
a  loom  in  the  third  story,  to  occupy  the  second  story,  a  room  in  the  first  story 
or  the  cellar,  or  a  part  of  the  cellar.  By  such  grants  the  land  does  not  pass. 
When  the  mineral  or  the  turf  is  exhausted,  the  grantee  has  no  right  even  to 
enter  the  premises.  When  the  cave  Ib  destroyed  by  a  convulsion  or  otherwise, 
there  is  nothing  that  is  granted  remaining.  It  is  so  of  the  rooms  or  cellar  of 
a  house.  The  lessees  of  a  middle  story  of  a  house  are  limited  above  and  below 
as  well  as  on  the  sides,  yet  the  land  is  as  necessary  to  sustain  their  part  of 
the  house  as  that  below.  *  *  *  By  the  granting  of  the  cellar  the  whole 
profits  of  the  land  underneath  are  not  parted  with,  nor  by  the  granting  of 
any  one  or  two  rooms  when  they  are  overhung  by  others.  *  *  *  Whole 
rows  of  two,  three  and  four  story  buildings,  in  the  most  Important  parts  of  a 
dty,  are  sometimes  at  once  destroyed  by  fire  Can  the  lessees  of  cellars,  hold, 
ing  by  leasee  such  as  this,  cover  themselves  in  their  cellars,  and  prevent  the 
entry  of  their  landlords  to  reconstruct  the  houses  t  Can  the  lessees  of  base- 
ment stories  of  public  buildings,  with  leases  such  as  this,  when  the  edifices 
are  destroyed  by  fire,  roof  the  basement  story  and  prevent  the  agents  of  the 
public  from  entering  to  reconstruct  the  edifice  ?  " 

In  Chueee  v.  Berdan,  26  N.  Y.  496,  after  laying  down  the  doctrine  to  which 
the  case  is  cited  in  the  principal  case,  the  court  continued  .  **  But  even  if  the 
lessee's  interest  in  the  demised  premises,  in  a  case  like  this,  was  not  terminated 
by  the  total  destruction  of  the  building,  it  may  be  doubted  whether  the  lessee 
could  recover  rent  so  long  as  he  failed  to  give  to  the  demised  upper  rooms  the 
support  necessary  to  them  for  special  enjoyment.  *  *  *  In  a  lease  of 
upper  rooms  by  the  owner  of  the  entire  building,  a  covenant  should  be  implied 
on  the  part  of  the  lessor  to  give  such  support  to  the  upper  rooms  as  is  neces- 
sary for  their  beneficial  enjoyment."  Wriqht  and  Davis,  JJ.,  dissented, 
mying  -  **  Can  it  therefore  make  any  difference  that  the  land  is  leased  in  dis- 
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tinct  portions  to  aevenl  instead  of  bat  one  tenant,  or  because  it  maj  beocnne 
physicallj  impossible  for  each  of  the  tenants  to  lebnild  or  reoonstract  his 
portion  of  the  demised  premises,  he  is  exonerated  from  his  covenant  to  pay  the 
rent?    I  think  not." 

In  McMillan  v.  Solomon,  42  Ala.  856,  the  conrt  said  :  **  A  house  and  apart- 
ments within  it  are  not  the  same.  House  may  include  the  subjacent  land,  but 
apartments  within  it  may  not.  *  *  *  The  lease  of  the  rooms  of  a  house, 
by  the  force  and  meaning  of  the  word,  does  not  carry  any  distinguishable 
interest  in  the  land,  and  there  is  no  principle,  and  certainly  not  a  preponder- 
ance of  decisions,  giving  to  it  that  effect."  Citing  Doe  ▼.  Burt,  1  T.  R.  701, 
holding  that  the  lease  of  a  yard  does  not  include  a  cellar  and  wine  vaults 
beneath  ;  also  Wintton  v.  ComM,  Kerr  v.  Merchants  Ex,  Co.,  Graves  v.  Ber- 
dan,  Stockioell  v.  JSunter,  and  Alexander  v.  Dorsey,  12  Ga.  ;  and  concluding: 
"  The  thing  rented  is  gone.  There  is  nothing  which  is  leased  or  held  in 
tenancy.  There  can  no  Icmger  be  a  landlord  and  tenant.  The  landlord  does 
not  warrant  that  the  premises  shall  be  in  any  particular  condition,  but  he  does 
warrant  that  they  shall  exist" 


State  t.  Justus. 

(UOrBcinO 
BMenee  —  expert  —  experifnenU  feUh  gunr. 

On  a  murder  trial,  evidence  of  experiments  on  targets  by  non-professional 
witnesses  is  incompetent  to  show  that  the  deceased  was  killed  by  the  close 
discharge  of  a  gun.* 

pONVICTION  of  murder.     The  opinion  states  the  case. 

72.  WiUiams,  B.  F.  Dotoell  and  J.  li.  Neil,  for  appellant 

P.  P,  Prifiiy  for  respondent. 

Lord,  J.  The  appellant  was  indicted  by  the  grand  jury  of  Jack* 
son  county  for  the  crime  of  murder  in  the  first  degree,  committed 
by  shooting  and  killing  William  Justus,  his  father ;  for  which  he 
was  tried  at  the  June  term  of  the  Circuit  Court  of  that  county, 
and  found  guilty  as  charged,  and  sentenced  to  be  hanged.  From 
that  judgment  ho  brings  his  appeal  to  this  court. 

*  See  Hart  v.  State  (13  Tex.  Ct.  App.  203),  49  Am.  Rep.  188,  and  note,  191 ; 
White  V.  Milwaukee  City  By,  Co.,  ante;  Indiana  Car  Co,  y.  Parker,  100  Ind. 
181. 
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[Minor  question  omitted.] 

The  next  assignment  of  error  is  the  overruling  the  objection  of 
the  appellant  to  the  admission  of  certain  pasteboard  targets  as  evi- 
dence. It  appears  by  the  bill  of  exceptions  that  one  James  Birds- 
eye,  by  direction  of  the  coroner,  and  in  the  presence  of  the  coroner's 
juiy,  made  several  experiments  with  the  gun,  with  which  the  de- 
fendant claimed  he  had  accidentally  killed  his  father,  by  discharging 
it  at  certain  targets  made  out  of  pasteboard,  at  different  distances, 
respectively  marked  upon  them.  The  coroner,  Mr.  Huffer,  being 
on  the  witness  stand,  the  prosecuting  attorney,  in  the  presence  of 
the  jury,  exhibited  to  him  these  targets,  to  the  admission  of  which 
the  objection  was  made,  which  he  identified,  and  further  testified 
as  follows:  lliat  **  he  saw  the  defendant's  gun  tested  at  different 
distances,  and  that  the  distances  were  marked  respectively  on  the 
targets ;  that  he  saw  the  gun  loaded  when  the  experiments  were 
made ;  that  the  loads  of  powder  were  a  charger  full,  and  that  the 
charger  was  the  one  on  the  pouch  used  by  the  defendant."  Birds- 
eye,  who  had  loaded  and  fired  the  gun,  testified:  *^  I  loaded  the  gun, 
using  the  powder  flask  which  the  defendant  said  he  loaded  from 
when  he  killed  his  father.  I  filled  the  charger  level  full  each  time 
I  loaded  the  gun.  The  distances  on  the  targets  are  all  correct" 
At  the  coroner's  jury,  the  defendant  had  testified  among  other 
things  that  he  had  taken  the  gun  at  the  suggestion  of  his  father, 
and  had  gone  out  and  shot  a  squirrel  the  dogs  had  treed.  He  says: 
"  I  started  from  the  front  porch  to  put  the  gun  away;  I  came  in 
near  the  door  or  through  it  to  put  the  gun  away;  we  generally  keep 
the  gun  sitting  behind  the  partition  door  on  a  stand  table.  I  was 
in  here  and  had  just  started  in,  the  gun  being  cocked.  If  I  remember 
rightly,  1  had  the  gun  lying  across  my  left  arm  and  I  started  across 
the  floor  to  put  it  away,  it  being  cocked.  I  went  to  let  the  hammer 
down.  I  don't  know  whether  or  not  I  had  hold  of  the  hammer.  I 
went  to  let  the  hammer  down  and  touched  the  trigger  I  suppose  be- 
fore I  got  hold  of  the  hammer,  and  the  gun  went  off.  I  was  about 
six  feet  from  the  door  when  the  gun  went  off,  that  is,  I  think  that 
was  the  distance.  I  suppose  it  is  about  the  same  distance  to  where 
my  father  was  sitting  in  the  chair  when  the  gun  went  off." 

With  this  explanation  we  now  come  to  the  pasteboard  targets 
which  were  admitted  in  evidence  against  the  objection  of  the  de- 
fendant Their  object  was  to  rebut  the  defense  of  accidental 
killing  by  showing  that  the  statements  of  the  prisoner  upon  which 
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this  defense  was  based  were  iuconsisteut  with  what  it  was  claiined 
the  inferences  from  the  target  experiments  would  proye  to  be 
the  circamstances  of  the  case.  As  no  one  was  present^  except  the 
prisoner,  when  the  deceased  was  killed,  and  as  his  statements  were 
inconsistent  with  the  theory  of  a  '^near"  gunshot  wound  which 
the  prosecution  claimed  was  the  cause  of  the  death,  the  ob- 
ject of  the  experiments,  made  on  the  pasteboard  targets  which 
were  offered  in  eridence,  was  to  prove  by  inference  that  the  de- 
ceased came  to  his  death  by  a  near  gunshot  wound  in  the  hands  of 
the  defendant.  This  was  the  vital  question  involved  in  the  issue, 
and  to  which  the  evidence  excepted  to  was  directed.  But  here  it 
must  be  noted  that  the  witnesses  who  made  these  experiments  were 
not  experts,  and  were  therefore  unable  to  express  an  opinion  whether 
the  phenomena  indicated  by  near  gunshot  wounds  upon  the  human 
body  corresponded  in  appearance  with  the  phenomena  exhibited  as 
the  result  of  their  experiments,  thereby  connecting  the  similarity 
of  the  fact  offered  to  be  proved  with  the  fact  in  issue ;  but  it  was 
proposed  to  show  only  the  phenomena  produced  by  near  gunshots 
on  the  pasteboard  targets,  from  which  it  was  claimed  the  jury 
were  qualified  and  authorized  to  infer  simUar  phenomena  would  be 
produced  by  near  gunshot  wounds  on  the  human  body,  and  which 
as  a  result  of  such  inferences,  would  serve  to  illustrate  the  gun- 
shot wound  from  which  the  deceased  died,  and  thereby  establish 
the  point  in  issue  that  the  deceased  was  killed  by  a  near  gunshot 
wound.  Is  the  evidence  of  such  experiments  admissible  for  the 
purposes  claimed  ?  Gunshot  wounds  belong  to  a  branch  of  medi- 
cal science,  and  often  give  rise  to  many  questions  of  a  difficult 
nature,  although  generally  a  gunshot  wound  is  easily  distinguished. 
And  among  the  questions  frequently  arising  is,  was  the  ball  fired 
near  the  deceased,  or  from  the  distance  ?  Observation  and  study 
however  in  this  department  of  science  have  noted  and  described 
with  much  exactness  the  appearance  and  character  of  gunshot 
wounds.  In  '^  near  "  wounds,  as  they  are  termed,  when  the  muzile 
is  placed  near  the  surface  of  the  body  of  the  deceased,  when  fired, 
the  characteristics  of  the  wound  are  thus  described:  1.  A  superficial 
bluish  color  of  the  skin  from  the  contusion  caused  by  the  explosion. 

2.  Particles  of  charcoal  and  ignited  powder  imbedded  in  the  skin. 

3.  Slight  burning.  4.  Coagulation  of  blood  mixed  with  powder 
on  the  lips  of  the  wound.  If  the  muzzle  is  placed  in  direct  ocm- 
tact  when  exploded,  the  wound  is  large  and  circular,  the  skin  de- 
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nuded,  blackened  and  burned,  and  the  point  at  which  the  ball 
entered  is  livid  and  depressed.  Dean's  Med.  Juris.  241;  Wharton  ft 
Stille's  Med.  Jnris.  707;  Taylor's  Med.  Juris.  829;  Beck's  Med. 
Juris. 

Now  it  must  be  manifest  that  there  are  here  noted  so  many 
marked  characteristics  of  near  gunshot  wounds  which  could  by  no 
possibility  be  reproduced,  or  represented  by  experiments  upon 
pasteboard,  yet  upon  which  the  fact  of  a  near  wound  is  made  to 
depend,  and  often  to  be  determined,  that  it  would  be  utterly  unsafe 
to  apply  the  inferences  sought  to  be  deduced  from  such  experiments 
to  the  fact  in  dispute,  unless  there  can  be  found  in  such  experi- 
ments, and  the  subject-matter  which  it  is  their  object  to  explain  or 
illustrate,  some  pomt  of  similitude  or  ground  of  common  resem- 
blance, always  present,  as  a  result  induced  by  a  similarity  of  con- 
ditions or  circumstances.  It  may  be  suggested  that  some  identity 
of  resemblance  may  be  traced  in  the  powder  bums  exhibited  by 
the  experiments  as  the  result  of  near  shots,  and  in  the  wounds 
of  the  deceased  which  the  medical  authorities  indicate,  are 
usually,  if  not  always  present  in  '*  near  "  wounds.  But  when, 
as  here,  the  case  is  not  susceptible  of  direct  proof,  and  the 
fact  in  issue — whether  the  ball  was  fired  near  or  from  the  dis- 
tance—  depends  of  necessity  for  a  correct  determination  upon  the 
appearance  of  the  wound,  the  fact  and  its  experienced  consequences 
does  not  belong  to  the  ordinary  information  of  men,  but  lies 
within  the  limits  of  a  particular  branch  of  medical  science,  and 
requires  to  be  proved  by  persons  skilled  in  it,  the  better  to  enable 
the  jury  to  reach  a  safe  conclusion.  In  Rash  y.  Slate,  61  Ala.  89, 
it  was  held  that  one  not  a  surgeon  or  expert,  although  he  had  been 
in  war,  and  seen  the  range  of  balls  in  gunshot  wounds,  was  properly 
excluded  from  testifying  on  a  trial  for  murder  by  shooting.  It 
would  seem,  then,  hardly  to  be  safe  to  permit  non-professional  wit- 
nesses to  prove,  through  the  instrumentality  of  experiments,  mat- 
ters not  within  the  range  of  their  observation  and  experience  and 
of  which  they  are  supposed  to  be  incompetent  to  deal.  But  be- 
sides this,  when  it  is  considered  how  much  other  marked  character- 
istics in  conjunction  with  powder  burns  aid  in  determining  the  fact 
at  near  wounds  —  what  seemingly  immaterial  circumstances  —  even 
the  kind  or  compound  of  the  wadding  used,  may  affect  the  ap- 
pearance of  gunshot  wounds,  how  fundamentally  different  is  the 
kuman  body  in  nature  and  texture  from  the  substance  upon  which 
Vol.  L  — 60 
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the  experiments  were  made  ;  and  when  it  is  considered  how  impor- 
tant it  is  that  experiments  should  be  based  on  conditions  and  cir- 
camstances  as  nearly  as  possible  like  the  matter  they  are  intended 
to  illustrate,  to  avoid  the  liability  to  misconception,  or  error  from 
some  supposed  agreement  or  resemblance,  we  should  certainly  hesi- 
tate to  admit  such  experiments  as  eyidence  unless  supported  by 
reason  or  sanctioned  by  authority. 

In  Commonwealth  v.  Piper,  120  Mass.  188,  it  is  held  that  unless 
the  experiments  are  shown  to  have  been  made  under  conditions  the 
same  as  those  existing  in  the  case  on  trial,  the  tendency  is  to  con- 
fuse and  mislead  the  jury.  Eidi  v.  Cuthr^  127  Mass.  5:i^3.  And  in 
all  the  cases  which  hare  come  under  our  observation,  where  such 
evidence  has  been  held  as  admissible,  the  experiments  were  made 
with  like  means  on  the  same  kind  of  stufF  or  substance,  or  were 
based  on  a  similarity  of  conditions  or  circumstances  whereby  the 
results  produced  betray  with  some  certainty  and  uniformity,  a  com- 
mon similitude  or  agreement,  and  as  a  consequence  thereof  furnish 
a  safe  foundation  for  inference,  or  the  truth  of  the  matter  sought  to 
be  established.  In  State  v.  Blair j  found  in  the  notes  to  Wharton's 
Criminal  Evidence,  §  312,  the  experiments  admitted  in  evidence 
were  made  with  the  same  kind  of  pistol  on  the  same  kind  of  stuff  as 
that  of  which  the  outer  garments  of  Armstrong,  the  person  shot, 
were  made.  But  in  Commonweaith  v.  Twitchett,  1  Brewster,  566, 
where  the  object  of  the  experiments  was  to  ascertain  the  facility  of 
breaking  a  human  skull  with  a  poker,  and  the  witness  testified  that 
he  had  made  experiments  upon  another  skull  with  a  poker  like  the 
poker  with  which  the  skull  of  the  deceased  had  been  broken,  the 
evidence  was  rejected.  In  Smith  v.  Sfatey  2  Ohio  St.  513,  the  evi- 
dence of  the  experiments,  which  was  decided  ought  to  have  been 
admitted,  showed  the  experiments  to  have  been  made  under  sim- 
ilar conditions  and  like  circumstances  to  the  act  in  issue.  Again^ 
in  Sullivan  y.  Commomoealfh,  93  Penn.  St.  285,  the  deceased  was  shot 
through  her  gown  in  the  abdomen,  and  the  experiments  were  made 
by  a  physician  upon  similar  stuff  with  the  same  pistol  loaded  with 
cartridges  out  of  the  same  box.  who  at  the  trial  was  called  as  an  ex- 
pert to  show  the  effect  of  powder  marks  where  a  pistol  is  fired  at 
short  range,  and  it  was  held  that  his  testimony  and  the  muslin  used 
in  his  experiments  w^re  admissible.  But  even  if  it  be  considered  a 
matter  of  doubt  whether  the  evidence  objected  to  was  proper  or 
otherwise,  we  should  feel  bound  infaooremv.tm  to  hold  that  in  this 


MARCH  TERM,  1884.  475 


Solomon  ▼.  Boshnell- 


case  it  was  inadmissible^  as  it  was  pressed  by  the  State  as  of  vital 
consequence. 

[Minor  question  omitted.] 

But  from  the  views  before  expressed,  the  judgment  must  be  re- 
versed and  a  new  trial  ordered. 

Judgment  rwersed. 


SOLOKON  V.  BUSHNELL. 

(11  Or«K*  377.) 

NeffoUdbU  initrutnent — toarehauM  receipt. 

Ib  the  absence  of  statate  provision  a  warehoofle  receipt  is  not  negotiable,  and 
an  assigninent  of  it  conveys  no  better  title  than  the  assignor  had. 

REPLEVIN.     The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

Oeorge  B.  DarriSf  for  appellant 

Oearge  8.  Wasliburn  and  Sirahan  S  Bilyeu^  for  respondent. 

Lord  J.  This  was  an  action  of  replevin,  brought  for  the  posses- 
sion of  one  thousand  bushels  of  wheat,  or  its  value,  if  delivery  could 
not  be  had  upon  a  warehouse  receipt  given  by  the  defendant  to  one 
Skye  Meek  and  by  him  transferred  to  the  plaintiff. 

Sufficient  for  the  purposes  (»f  this  case  that  the  facts  are  that 
Skye  Meek,  a  tenant  of  Samuel  Meek,  delivered  to  the  defendant 
at  his  warehouse  for  storage,  twenty«three  hundred  and  eighteen 
bushels  of  wheat,  from  which  he  received  from  the  defendant  three 
warehouse  receipts.  Two  of  these  receipts,  viz.,  for  six  hundred 
bushels  and  one  thousand  bushels  of  wheat,  were  issued  in  the  name 
of  Skye  Meek,  and  the  other,  viz.,  for  seven  hundred  and  eighteen 
bushels  of  wheat,  was  issued  in  the  name  of  S.  Meek.  Of  the 
twenty-three  hundred  and  eighteen  bushels  of  wheat  deposited  for 
storage  -"^kye  Meek  was  entitled  to  one-half  of  that  amount  as  the 
tenant  of  Samuel  Meek,  to  whom  the  other  half  belonged ;  but 
of  the  respective  interests  of  these  parties  in  the  wheat,  the 
defendant  had  no  knowledge  at  the  time  such  wheat  receipts  were 
ii«ued.     iSkye  Meek  transferred  these  receipts  to  the  plaintiff,  whu 


476  OBEGON, 


Solomoii  ▼.  Bushnell. 


purchased  them  of  him  in  good  faith^  and  for  yaluey  and  also  gave 
notice  to  the  defendant  of  his  purchase  of  the  same  when  done ; 
and  upon  which  receipts  the  defendant  deliyered  to  the  plaintiff 
thirteen  hundred  and  ninety-four  bushels  of  the  wheat  thus  stored; 
but  the  delivery  of  the  same  to  the  plaintiff  was  not  made  under  any 
particular  receipt  or  receipts,  nor  were  any  of  the  receipts  deliyered 
up  to  the  defendant,  but  were  and  are  still  held  and  retained  by  the 
plaintiff. 

Prior  to  the  demand  of  the  plaintiff  for  the  wheat  mentioned  in 
the  receipt  for  one  thousand  bushels,  and  before  the  commencement 
of  this  9ction  for  the  same,  Samuel  Meek  had  demanded  of  the 
defendant  his  half  of  the  wheat  stored  (one  thousand  one  hundred 
and  fifty-nine  bushels),  and  the  defendant  deliyered  to  him  nine 
hundred  and  twenty-four  bushels,  being  the  bcdance  in  his  posses^ 
sion.  Upon  this  state  of  facts  substantially,  the  action  was  tried 
before  the  court,  without  the  intenrention  of  a  jury,  and  a  judgment 
was  rendered  against  the  plaintiff  and  in  fayor  of  the  defendant  for 
his  costs  and  disbursements. 

The  only  real  or  important  question  presented  by  this  record  is  as 
to  the  negotiability  of  warehouse  receipts.  In  the  court  below,  as 
well  as  here,  the  theory  upon  which  the  plaintiff  maintained  his 
action  was  that  a  warehouse  receipt  is  negotiable,  and  that  con- 
sequently it  is  immaterial  whether  Skye  Meek  owned  the  wheat 
for  which  the  receipt  called,  the  transfer  of  the  wheat  receipt  gare 
him  the  right  to  the  wheat. 

At  the  outset,  it  must  be  premised  that  there  is  no  statute  of  this 
State  which  makes  such  receipts  negotiable,  and  in  the  absence  of 
such  legislation  warehouse  receipts  are  not  negotiable  instruments 
in  the  commercial  sense,  so  as  to  bind  the  maker  to  the  assignee  in 
all  cases. 

The  holder  of  such  a  receipt  takes  no  better  title,  nor  occupies 
any  more  adyantageous  position  than  if  the  goods  themselyee  were 
held  by  him.  A  receipt  giyen  by  a  warehouseman  for  property 
placed  in  his  possession  for  storage  is  not,  in  a  technical  sense,  like 
a  bill  of  exchange,  a  negotiable  instrument,  but  it  merely  stands  in 
the  place  of  the  property  it  represents,  and  a  deliyery  of  the  receipt 
has  the  same  effect  in  transferring  the  title  to  the  property  as  the 
delivery  of  the  property.  In  Burton  y.  Curyea,  40  111.  327,  the 
court  say :  ''  The  principle  applied  in  all  cases  is  that  the  delivery 
of  warehouse  receipts  is  a  symbolic  dekvery  of  the  property  itself  ; 
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that  it  has  the  same  effect  as  the  delivery  and  can  have  no  greater, 
and  that  a  transfer  of  a  warehouse  receipt  by  the  person  in  posses- 
fflon  of  it  gives  no  higher  title  than  would  the  transfer  of  the 
property  by  the  same  person."  In  Hale  v.  Milwaukee  Dock,  29  Wis. 
485;  8.  G.9  9  Am.  Rep.  603,  it  is  held  that  a  warehouse  receipt  is 
negotiable  only  to  the  same  extent  and  for  the  same  purpose  as  a 
bill  of  lading  or  carrier's  receipt.  The  indorsement  or  delivery  of 
it  does  not  convey  the  contract  itself,  but  only  the  property  repre- 
sented by  it,  and  it  becomes  the  mere  evidence  of  the  title  of  the 
holder  in  such  property. 

These  cases  ably  and  exhaustively  review  the  authorities  upon 
this  subject  and  the  analogies  of  law  as  applied  to  instruments  of 
similar  purport,  and  the  conclusion  to  be  deduced  from  them,  and 
which  is  decisive  of  this  case,  is  that  the  transfer  of  a  wheat  receipt 
issued  by  a  warehouseman  is  simply  in  effect  a  transfer  of  the  wheat, 
or  operates  as  a  symbohcal  delivery  equivalent  in  the  then  situation 
of  the  property  to  the  delivery  of  the  property  itself,  and  passes  no 
better  title  to  the  purchaser  than  a  delivery  of  the  wheat  itself. 
Ltckbarrow  v.  Mason,  1  Smith  L.  G.  (7  Am.  ed.)  1879  ;  iSecand 
Nalumal  Bank  v.  Wolbridge,  19  Ohio  St.  419 ;  Insurance  Co,  v. 
Kig»r,  103  U.  S.  356. 

The  judgment  of  the  court  below  is  afi&rmed. 

Judgment  afflrmed* 

Waibok,  C.  J.,  concurred. 


KiCKLiK  V.  Betis  Spriko  Company. 

ox  Graff.  i06.) 
Mortgage  —  chattel  —  evidence  —  lien  for  further  adcaneee 

The  rooord  of  a  bill  of  sale,  apperentlj  absolate,  but  shown  by  parol  to  be  a 

mortgage,  is  effectual  as  to  third  parties  as  notice  of  a  mortgage. 
A  mortgage  for  future  advances  attaches  only  from  the  date  of  the  advancea 

FORECLOSURE.     The  opinion  states  the  case. 

Albert  S.  Frank,  for  appellant 
P.  L.  WUliSf  for  respondents. 


478  OREGON, 


Nicklin  ▼.  Betts  Spring  Company. 


Lord,  J.  The  plaintiff  took  from  the  def endant,  Nekon,  a  bill  of 
sale,  intended  to  operate  as  a  mortgage  of  certain  property  belong- 
ing to  him,  and  which  the  plaintiff  left  in  his  possession  and  which 
the  defendant,  Betts'  Spring  Co.,  attached  after  such  bill  of  sale 
had  been  filed  and  recorded.  Thereafter  the  plaintiff  commenced 
suit  to  foreclose,  and  the  defendant,  Betts'  Spring  Co.,  answered, 
claiming  the  lien  of  said  attachment  was  to  be  preferred  to  any 
lien  or  rights  accruing  under  such  bill  of  sale.  After  issue  joined 
the  matter  was  referred  to  a  referee,  who,  after  taking  the  evidence, 
reported  to  the  court  his  findings  of  fact  and  conclusions  of  Jaw. 
These  findings  were  set  aside  by  the  court  below  and  a  decree 
reiidei-ed  adjudging  the  lien  of  the  plaintiff  under  such  bill  of  sale 
to  be  prior  to  that  acquired  by  the  attachment,  and  from  which  de- 
cree the  defendant,  Betts'  Spring  Co.,  appeals  to  this  court. 

As  grounds  of  error,  it  is  alleged  (1),  that  the  bill  of  sale  was 
not  entitled  to  be  entered  of  record  as  a  mortgage,  and  must  there- 
fore be  postponed  to  the  lien  of  the  attachment ;  and  as  a  matter 
of  law  was  fraudulent ;  (H)  that  the  bill  of  sale  was  executed  and 
delivered  without  consideration,  and  with  the  intent  to  defraud 
delay  and  hinder  creditors  ;  (3)  that  the  amount  of  the  consider- 
ation recited  in  the  bill  of  sale  was  in  excess  of  the  amount  due  and 
owing  the  defendant.  Nelson,  by  the  plaintiff,  and  exceeded  such 
indebtedness  in  the  sum  of  $750.  As  a  reply  to  the  matter  of  false 
consideration,  the  plaintiff  alleged  that  it  was  given  to  cover  future 
advances ;  and  further  alleged  that  previous  to  and  up  to  the  time 
of  the  execution  and  delivery  to  him  of  the  bill  of  sale  now  m 
question,  the  defendant,  Nelson,  more  than  a  year  prior  to  this  nad 
executed  and  delivered  to  him,  for  a  valuable  consideration,  a  bill 
of  sale  to  secure  the  same  debt,  and  which  was  duly  filed  in  the 
clerk's  office  and  which  up  to  the  time  of  the  execution  and  de> 
livery  of  the  last  bill  of  sale — the  one  now  in  dispute  —  covered 
nearly  all  of  the  same  property.  It  is  hardly  necessary  to  cite 
authorities  to  show  that  a  bill  of  sale  absolute  in  its  terms  becomes 
a  chattel  mortgage  upon  proof  by  parol  that  it  was  made  to  seoure 
a  debt.  It  is  the  nature  of  the  transaction  at  its  inception  which 
determines  the  character  of  the  instrument  If  it  be  in  form  a 
bill  of  sale,  but  the  transaction  was  intended  to  secure  a  debt,  it  is 
a  mortgage,  and  parol  evidence  is  admissible  to  show  the  true  nature 
of  the  transaction  for  this  purpose.  And  it  is  not  only  a  mortgage 
between  the  parties  to  it,  but  also  as  to  third  parties  who  ate 
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a£Fected  with  notice.  Jones  Chattel  Mort.,  §  22  and  n.  The 
evidence  shows  that  the  bill  of  sale  was  given  to  secure  a  debt  of 
$2,250  and  for  future  advances  not  to  exceed  $750,  making  a  total 
of  $3,000,  the  amount  of  the  consideration  recited  in  the  bill  of 
sale. 

[Omitting  minor  statements.] 

It  is  clear,  as  between  the  parties,  the  bill  of  sale  was  intended 
to  operate  as  a  mortgage.  But  did  the  filing  of  it  in  the  clerk's 
office  have  the  effect  to  convey  notice  to  third  parties  ?  Upon  this 
point,  the  counsel  for  the  defendant,  Betts'  Spring  Co.,  contends 
that  the  instrument  being  in  a  form  of  a  bill  of  sale,  the  record  can 
only  convey  notice  of  a  bill  of  sale,  and  as  there  was  no  sale  in 
tact,  the  instrument  was  evidently  false,  and  as  a  consequence 
thereof,  legally  fraudulent  and  void  ;  and  further,  that  the  record, 
owing  to  the  form  of  the  instrument,  does  not  convey  notice  to  all. 
Our  statute  provides  that  it  shall  be  the  duty  of  the  county  clerk, 
upon  the  presentation  for  that  purpose,  of  any  mortgage  or  con- 
veyance intended  to  operate  as  a  mortgage  of  goods  and  chattels, 
or  a  copy  of  any  such  instrument,  upon  the  payment  of  his  fees, 
to  indorse  thereon  the  time  of  receiving  of  the  same,  and  to  deposit 
such  instrument  or  copy  in  his  office,  to  be  kept  for  the  inspection 
of  all  persons  interested.  Code,  p.  522,  §  46.  This  is  all  the 
provision  in  our  law  upon  this  subject. 

A  bill  of  sale  as  such  is  not  entitled  to  record,  and  a  record  so 
called  of  a  bill  of  sale  is  an  absolute  nullity.  The  instrument  in 
question  was  entitled  to  record  only  as  and  because  it  was  a  mort- 
gage ;  and  if  the  record  is  notice  at  all  it  is  notice  as  a  mortgage. 
Mr.  Jones  in  his  work  on  Chattel  Mortgage  says  :  ''  A  bill  of  sale 
absolute  upon  its  face,  but  executed  as  a  security  and  intended  to 
operate  as  a  mortgage,  is  within  the  operation  of  a  statute  making 
void  a  mortgage  not  recorded,  in  case  the  property  be  not  delivered 
to  and  retained  by  the  mortgagee.  Jones  Chattel  Mortg.,  §  275 
In  £liun  v.  Graves,  9  Iowa,  305,  it  is  held  that  a  bill  of  sale  of 
personal  property,  in  which  there  is  no  stipulation  that  the  vendor 
shall  retain  the  possession,  is,  if  filed  for  record,  notice  to  subsequent 
purchasers  and  to  creditors,  even  when  the  property  remains  in  the 
possession  of  the  vendor. 

In  Howell's  Annotated  Statutes  of  Michigan,  it  is  said  that  sec- 
tion 6193  (which  is  almost  identical  with  section  46,  Oreg.  Code, 
p.  5^2),  was  designed  to  provide  a  system  applicable  to  every  instm- 
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ment  or  oonveyance  intended  tx>  operate  as  a  mortgage  of  goods  and 
ohattels,  and  to  this  extent  it  supersedes  and  takes  the  place  of 
section  6190  (which  is  of  similar  purport  to  sub.  40  of  section  76(i, 
Oreg.  Gode,  p.  262).  That  under  section  6193  the  question  of  good 
faith  and  want  of  any  intent  to  defraud  creditors  of  the  mortgagor 
and  purchasers  in  good  faith,  cannot  arise.  And  that  as  to  them 
nothing  short  of  a  change  of  possession  or  filing  of  the  instrument 
as  the  section  requires  can  save  it.  Cooper  y.  Brock,  41  Mich. 
491-2.  And  in  that  State  it  has  been  held  that  a  bill  of  sale,  or 
other  convejrance  of  goods  and  chattels,  although  absolute  in  terms, 
if  given  as  a  security,  is  a  mortgage.  Fuller  ▼.  Parrish,  3  Mich. 
211 ;  Parsell  v.  T/iayer,  39  Mich.  467;  Hurdy,  Brown,  37  Mich. 
484.  And  unless  filed  as  a  mortgage  or  followed  by  an  immediate 
change  of  possession,  it  will  be  void  as  against  creditors  and  snbse- 
sequent  purchasers.  Hurd  v.  Brown,  supra.  The  instrument  was 
entitled  to  record  according  to  its  real  character.  JatMS  v.  Moregy 
14  Am.  Dec.  475,  and  note  of  authorities,  5 13.  Being  intended  to  ope- 
rate as  a  mortgage,  it  was  filed  as  such  with  the  proper  oflScer  of  the 
county,  and  filed  by  him  in  his  office  for  the  purpose  of  imparting 
the  notice  designed  by  the  statute.  A  chattel  mortgage  is  recorded 
by  filing  it  in  the  office,  and  there  is  no  law  for  recording  any  other 
instrument  in  that  way.  When  therefore  the  clerk  received  it,  and 
placed  it  on  file  in  his  office,  it  became  the  record  of  a  chattel 
mortgage.  This  filing  or  registration  was  equivalent  to  change  of 
possession  of  the  property,  or  obviated  the  necessity  of  it.  Although 
the  law  requires  such  instruments  to  be  indexed  among  chattel 
mortgages,  it  would  seem  that  the  omission  of  the  clerk  to  do  it 
would  not  invalidate  such  mortgage  as  to  third  parties  for  want  of 
notice,  as  the  index  constitutes  no  part  of  the  record.  Board  of 
Com.  V.  Babcock,  6  Oreg.  472. 

The  only  remaining  question  is  as  to  the  validity  of  a  chattel  mort- 
gage to  secure  future  advances,  which  includes  the  two  last  groundE 
upon  which  error  is  claimed.  Upon  this  subject,  Mr.  Herman 
said:  '^  In  respect  to  the  validity  of  mortgages  for  existing  debts 
and  future  advances,  there  can  be  no  doubt,  if  any  principle  of  the 
law  can  be  considered  settled  by  the  decisions  of  the  courts,  that  a 
mortgage  made  to  secure  future  liabilities  and  contingent  debts, 
described  with  reasonable  certainty,  m  the  absence  of  all  fraudulent 
intention,  is  valid,  and  this,  whether  the  matter  of  future  advanoea 
appear  on  the  face  of  the  instrument,  or  not,  is  proved  solely  by 
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the  teBtimony  of  witnesfleB."  Ilennsn  Chat  Mortg.  §  53^  111,  and 
aaihorities  cited  in  note.  The  fact  is,  this  whole  subject  has  been 
considered  by  this  court,  and  the  principle  decided  covers  the  case 
at  bar.  In  Uendrix  v.  Oorey  8  Oreg.  409,  the  court  say:  "  The 
true  principle  to  be  deduced  from  all  these  cases  seems  to  be,  that 
when  a  mortgage  is  given  in  good  faith  to  secure  a  present  indebted- 
ness and  future  advances,  whether  the  object  be  expressed  m  the 
mortgage  or  not,  it  is  valid  to  the  extent  of  the  lien  therein  expressly 
created.  It  is  always  better  however  that  the  mortgage  should  be 
drawn  so  as  to  show  the  true  object  and  purpose  of  the  transaction, 
for  suspicion  is  engendered  by  misrepresentation,  but  disarmed  by 
a  statement  of  the  truth."  Shirrae  v.  Oatg^  7  Cranch  S.  C.  34. 
The  effect  of  the  omission  is  to  render  the  transaction  more  liable  to 
suspicion  and  to  put  the  holder  of  the  mortgage  upon  stricter  proof 
of  payment  of  the  consideration,  but  the  omission  does  not  render 
the  security  invalid. 

The  existence  of  the  indebtedness  as  set  up  by  the  plaintiff  in  his 
complaint  is  undisputed.  There  is  no  evidence  of  fraud,  or  that 
the  consideration  was  greatly  in  excess  of  any  advances  expected  to 
be  made.  It  seems  however  that  counsel  for  the  defendant,  Betts' 
Spring  Company,  supposed  that  there  must  be  some  binding  obliga- 
tion to  make  future  advances,  which  the  defendant.  Nelson,  could 
have  enforced  against  Necklin.  But  this  is  not  so.  Expectation 
to  make  future  advances  is  sufficient,  only  with  this  difference  from 
When  the  party  is  legally  bound,  namely :  That  the  lien  will  only 
ittach  from  the  date  of  the  advance  and  not  from  the  date  of  the 
mortgage.  The  Bank  Mart.  CVs.  Appeal,  36  Penn.  St.  172; 
MeClure  y.  Roman,  62  Penn.  St.  460;  Brawn  v.  Eeifery  71  X.  Y. 
(10;  101  XT.  S.  62G;  Comniereial  Bank  ▼.  Cunningham,  35  Am. 
bee  325. 

[Minor  statement  omitted.] 

Judgment  afflrmetU 


Habersham  v.  Skabs. 

(11  Oreg.  431.) 
Mandamus  —  to  compel  let/ff. 
Mandamus  does  not  Ha  to  eompel  a  sheriff  to  lavj. 
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APPLICATION  for  mandamuB.     The  opinion  stated  the 
The  writ  was  denied  below. 

Edward  Bingham,  for  appellant. 

J.  C.  Morelandf  for  respondent 

LfORD,  J.     This  was  an  application  for  a  writ  of  mandamas  to 
compel  the  defendant,  as  sheriff  of  Multnomah  connty,  to  levy  a 
writ  of  execution  and  to  make  due  return  thereof,  based  substan- 
tially upon  this  state  of  facts :    That  on  the  22d  day  of  April, 
1884,  the  petitioner  duly  recovered  a  judgment  against  S.  Herman 
in  an  action  in  the  Circuit  Court  of  Oregon  for  Columbia  county, 
for  $100  damages,  and  costs  and  disbursements  taxed  at  (about) 
$65,  and  for  the  possession  of  certain  saw-logs  ;  that  said  judgment 
was  duly  rendered  and  entered  in  said  court  on  said  date ;  that  on 
or  about  April  26,  1884,  the  petitioner  duly  caused  an  execution  to 
enforce  said  judgment  to  issue  to  the  sheriff  of  Multnomah  county, 
Oregon  ;  that  said  execution  was  duly  issued  on  or  about  said  day, 
and  on  the  28th  of  April,  1884,  it  was  delivered  to  said  sheriff  of 
Multnomah  county,  Oregon,  with  directions  to  execute  it  forthwith 
for  said  damages  and  costs  ;  that  on  May  3,  1884,  said  sheriff  had 
done  nothing  with  said  execution,  and  when  requested  thereafter 
by  the  petitioner's  attorney,  he  neglected  and  finally  refused  to 
execute  said  writ  and  still  does  so  ;  that  said  judgment  debtor,  8. 
Herman,  has  ample  personal  property,  subject  to  execution,  in  the 
city  of  Portland,  Multnomah  county,  Oregon,  to  satisfy  said  judg- 
ment and  execution ;  that  said  sheriff  knows  of  said  property  and 
where  it  is ;  that  the  petitioner  is  still  the  owner  of  said  judgment, 
and  that  said  execution  has  not  been  stayed  up  to  this  time,  and 
that  both  said  judgment  and  execution  are  still  in  full  force  and 
effect ;  that  said  S.   Herman  has  no  property  in  said  Columbia 
county.     An  order  having  been  made  upon  the  defendant  to  show 
cause,  he  filed  a  demurrer  to  the  petition  on  the  ground  that  the 
facts  alleged  were  insufficient  to  authorize  the  issuance  of  the  writ 
of  mandamus,  which  demurrer  the  court  below  sustained,  and  the 
plaintiff  appeals  to  this  court.  ,, 

The  purpose  of  a  writ  of  execution  is,  to  authorize  the  oflioer  to 
whom  it  is  directed  and  delivered,  to  seize  and  hold  the  property  ot. 
the  debtor  for  the  satisfaction  of  the  amount  ordered  to  be  made  by 
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anch  writ  And  in  the  absence  of  inBtructiong,  it  is  his  duty  to 
proceed  with  reasonable  celerity  and  promptness  to  execute  it  in 
accordance  with  its  mandates.  If  at  the  time  of  the  deliveiy  of  the 
writ,  the  plaintiff,  being  apprehensiye  of  the  loss  of  his  debt  unless 
it  be  imVnediately  levied,  directs  the  officer  to  proceed  forthwith,  or 
points  out  property  belonging  to  the  defendant  and  requests  its 
seizure,  it  is  his  duty  to  make  every  possible  effort  to  comply  with 
such  directions  or  instructions  consistent  with  a  just  regard  for 
other  duties  which  may  devolve  upon  him,  or  he  will  be  answerable 
for  the  consequences,  if  any  injury  or  loss  result  to  the  plaintiff  by 
reason  of  any  neglect  or  omission  of  such  duty.  Of  course  it  is  not 
intended  by  this  to  lay  down  any  fixed  rule  which  would  be  applica- 
ble to  every  action  for  damages  against  such  officer  for  negligence, 
or  omission  of  duty,  without  regard  to  the  particular  facts  and  cir- 
cumstances which  might  be  offered  by  way  of  defense  in  explanation 
of  his  conduct.  It  is  readily  admitted  that  ''  many  facts  and  cir- 
cumstances might  exist,  which  would  authorize  a  jury  to  find  that 
delay  in  a  given  case  was  reasonable,  when  if  unexplained,  the  court 
would  not  hesitate  to  hold  as  a  matter  of  law  that  it  was  unreason- 
able.'' Our  purpose  is  simply  to  state  the  duty  which  the  law  im- 
poses upon  such  officer,  and  which,  in  the  absence  of  any  explanatory 
facts  and  circumstances,  would  establish,  as  a  matter  of  law,  the 
clear  legal  right  of  the  plaintiff  to  the  performance  of  the  duty. 
Freeman  Executions,  §§  107,  852;  Herman  Executions,  §§  158, 159, 
408,  and  cases  cited  in  notes.  Upon  the  facts  as  presented  and 
admitted  by  the  demurrer,  it  was  the  legal  right  of  the  plaintiff  to 
have  the  performance  of  the  particular  duty  which  he  requested  at 
the  hands  of  the  defendant.  This  is  incontestible.  But  does  the 
refusal  of  the  defendant,  or  his  neglect  to  perform  a  duty  which 
the  law  imposes  upon  him,  afford  sufficient  ground  for  relief  by 
mandamus  F  Under  the  Code,  the  office  of  the  writ  is  precisely 
the  same  as  it  was  under  the  common  law.  Warner  v.  Myers,  4 
Oreg.  75 ;  Durham  v.  Monumental  S.  M.  Co.,  9  Oreg.  43.  It  may 
be  issued  to  any  inferior  court,  corporation,  board,  officer  or  person, 
t6  compel  the  performance  of  an  act  which  the  law  specially  enjoins 
as  a  duty  resulting  from  an  office  trust  or  station.  <*  *  *  The 
writ  shall  not  be  issued  in  any  case  whei*e  there  is  a  plain,  speedy  and 
adequate  remedy  at  law.  Civil  Code,  §  583.  The  object  of  the 
writ  is  to  prevent  a  failure  of  justice,  and  is  based  qpon  reasons  of 
justice  and  public  policy.     '*  The  reason  why  we  grant  these  wnts,** 
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said  Lord  Hardwickb,  when  presiding  in  the  King*8  Bench^  ^'  is  to 
prevent  a  failure  of  jnstice,  and  for  the  execution  of  the  com* 
mon  law,  or  of  some  statute,  or  of  the  King's  Charter/'    Kex  t. 
WheeUr^  Cas.  temp.  Uardw.  99 ;  8.  c ,  Cunningham,  155.     To  the 
»me  effect,  but  more  fully.  Lord  Maksfibld  expressed  himself  as 
'*ollows:    *^  A  mandamus  is  a  prerogative  writ,  to  the  aid  of  which 
he  subject  is  entitled,  upon  a  proper  case  previously  shown  to  the  sat- 
isfaction of  the  court    The  original  nature  of  the  writ,  and  the  end 
for  which  it  was  framed,  direct  upon,  what  occasions  it  should  be 
used.    It  was  introduced  to  prevent  disorder  from  a  failure  of  just- 
ice, and  defect  of  police.     Therefore  it  ought  to  be  used  upon  all 
occasions  where  the  law  has  established  no  speciOc  remedy,  and 
where  in  justice  and  good  government  there  ought  to  be  one. 
Within  the  last  century,  it  has  been  liberally  interposed  for  the 
benefit  of  the  subject  and  advancement  of  justice.    The  value  of 
the  matter,  or  the  degree  of  its  importance  to  the  public  police,  is 
not  scrupulously  weighed.     If  there  be  a  rignt,   and  no  other 
specific  remedy,   this  should  not  be  denied.     Rex  v.  Barker^  3 
Burr.  1265,  1267.    In  brief,  the  writ  is  a  summary  remedy,  for 
the  want  of  a  specific  one,  where  there  would  otherwise  be  a  failure 
of  justice.     State  v.  Oraves,  19  Md.  374.    Its  object  is  not  to  super- 
sede, but  to  supply  the  want  of  a  legal  remedy.    To  authorise  its 
issuance,  two  facts  must  co-exist,  the  right  to  have  the  particular 
act  or  duty  performed  and  the  want  of  an  adequate  or  specific  rem- 
edy at  law.    In  determining  then  the  question  presented  by  this 
record,  it  is  not  sufficient  to  warrant  the  relief  prayed  for  that  the 
plaintiff  has  a  clear  legal  right  to  have  the  duty  performed,  but  it 
must  also  appear  that  the  law  affords  hun  no  other  specific*  Infill 
remedy,  fully  adequate  to  redress  his  grievances.     Has  the  plaintiff 
such  a  remedy  in  the  ordinary  course  of  the  law  for  the  nesriigence 
or  breach  of  duty  of  which  he  complains?    A  remedy  so  complete 
and  adequate  as  will  afford  him  full  compensation  for  any  injury 
or  loss  which  he  may  have  sustained?    If  the  answer  to  this  ques- 
tion be  in  the  affirmative,  there  will  be  no  failure  of  justioe  «ih1 
the  writ  must  be  denied.    At  common  law,  the  remedy  for  n^;li- 
gence  or  violation  of  duty  by  a  sheriff  or  other  ministerial  ollfoer 
was  by  action  on  the  case,  although  the  proceeding,  owing  to  piar- 
ticniar  facts,  often  took  the  form  of  trespass.     In  Shearman  and 
Redfield  on  Negligence,  §5rs  it  is  said,  that  "the  functions  of 
sheriffs  and  other  offico^  charged  with  the  execution  process  are 
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parely  ministerial.  Their  duties  are  generally  prescribed  by  stat- 
ute; for  their  negligence  or  other  official  misconauct  special  stat- 
utory remedies  are  provided;  and  for  particular  breaches  of  duty, 
special  penalties  are  imposed.  Such  enactments  do  not,  however, 
unless  by  their  express  terms,  supersede  the  common-law  liability 
to  which  every  ministerial  officer  is  subject.  Therefore  a  statute 
which  gives  an  action  of  debt  against  a  sheriff  for  an  escape,  or  for 
neglect  to  levy  an  execution,  does  not  impair  the  common-law  rem- 
edy of  action  on  the  case."  Sedgw.  Dam.  443.  A  sheriff's  bond  is 
unknown  to  the  common  law,  and  derives  its  existence  wholly  from 
the  statute.  It  is  provided  by  the  statutes  of  this  State,  that  the 
sheriff  before  entering  upon  the  duties  of  his  office  shall  give 
and  file  an  official  undertaking  in  the  sum  of  $10,000  that  he 
will  well  and  faithfully  perform  the  duties  of  such  office.  Gen. 
Laws,  p.  692-3.  Further  provision  is  also  made  by  the  Code  for 
actions  on  official  undertakings  (§§  337,  338,  339,)  and  for  escapes, 
and  the  liabihties  of  sheriffs  therefor  (§§  970,  971,  972),  and  also 
the  time  within  which  an  action  against  a  sheriff  shall  be  brought 
for  an  omission  of  official  duty  (sub.  1,  §  7).  It  thus  appears 
that  if  the  plaintiff  has  suffered  any  loss  from  the  failure  or  refusal 
of  the  defendant  to  make  the  levy,  the  law  affords  him  a  specific 
remedy  against  the  defendant  directly,  or  on  the  bond  given  by  him 
for  the  faithful  discharge  of  his  duty  and  against  the  sureties  whose 
undertaking  was  co-extensive  with  the  duties  of  the  sheriff.  The 
sufficiency  of  the  remedy  by  an  action  against  the  sheriff  and 
his  sureties  upon  his  official  bond  to  fully  indemnify  the  party 
aggrieved  is  well  illustrated  by  the  case  of  Miller  v.  Slate,  61  Ind. 
503,  m  which  the  facts  were  stronger  than  here,  and  showed  that 
the  officer  not  only  failed  and  refused  to  make  the  levy,  though  re- 
quested so  to  do  and  the  property  pointed  out  to  him,  but  returned 
the  execution  unsatisfied.  No  resort  was  had  to  this  extraordinary 
writ  of  mandamus,  for  the  reason  that  the  law  supplied  an  adequate 
i^medy  and  one  better  suited  to  determine  the  right  and  justice  of 
the  case.  To  the  rules  or  principles  governing  actions  for  negli- 
gence or  omissions  of  duty  of  officers,  either  directly  against  the 
:  officer  or  upon  his  official  bond,  it  is  not  necessary  now  to  advert 
Upon  this  subject  generally,  see  Shearman  and  Redfield  Negli- 
gence, §§  515-548;  Sedgw.  Dam.  443-482;  Freeman  Execu- 
tions, §§  107,  252 ;  Herman  Exns.,  §§  407  and  408.  Our  pur- 
pose is  simply  to  show  that  the  law  furnishes  a  specific  remedy, 
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tally  adequate,  to  redress  the  gheyances  of  which  the  plaintiff  oom- 
n'iliins  and  thus  prevent  a  failure  of  justice.  By  resort  to  this,  his 
rights  will  be  protected,  and  any  injury  or  loss  he  uiay  have  suffered 
be  redressed  or  fully  compensated.  When  the  law  furnishes  sach 
remedy,  it  is  a  complete  bar  to  relief  by  the  wnt  of  mandamae. 
The  judgment  must  be  affirmed. 

JudgfnmU  affirmed. 


State  y.  Wintoh. 

(U0ra*.4MJ 
Attam^if  —  dUbarring  —  indieMh  ojfmit. 

An  attMn^  111A7  be  disbaired  even  for  an  indictable  offense  and  befora  p] 

cation. 

PBOGBEDINO  to .  disbar  an  attorney.    The  opinion  states  the 
facts. 

Geo.  H.  Durham^  for  plaintiff. 

Raleigh  Siott  and  C,  B.  BMingefy  for  defendant. 

Lord,  J.  This  is  an  information  on  the  relation  of  Hugh  McCor* 
mick,  filed  in  this  court,  against  F.  D.  Winton,  asking  for  an  order 
to  show  cause  why  he  should  not  be  removed  from  his  oflSce  as  an 
attorney  of  this  State.  The  facts  alleged  are  in  substance  of  this 
character :  In  the  year  1883,  at  a  regular  term  of  the  Circuit  Court 
for  Clatsop  county, the  complainant,  James  Franklin,  Wm.  Bannister, 
James  McCarty,  Jas.  DriscoU  and  Wm.  Loyd  were  indicted  by  the 
grand  jury  of  said  county  for  the  crime  of  kidnapping.  As  their 
attorney,  the  defendants  so  indicted  employed  the  said  Winton  to 
defend  them,  and  paid  him  the  full  amount  he  demanded  as  his 
fee  to  make  such  defense.  Of  the  defendants  indicted  upon  said 
charge,  James  Franklin  was  first  put  on  tnal,  but  the  jury  tailing 
to  agree,  were  discharged  by  the  court  Upon  this  result  it  is  si* 
leged  that  the  said  Winton  *^  then  well  knowing  that  the  said 
Franklin  could  not  be  again  thed  during  that  term  ot  the  court. 
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but  desiring  to  take  advantage  of  his  client  and  extort  money  from 
him  and  his  friends,  went  in  person  to  Mrs.  B.  Grant,  in  whose  em- 
ployment the  said  Franklin  then  was,  and  told  her  that  if  Franklin 
was  tried  again  during  that  term  he  would  surely  be  oonvicted,  but 
that  if  she  would  give  him  1300  he  would  see  that  the  case  was  con- 
tinued until  the  next  term  of  said  court;  that  he  could  influence 
the  prosecuting  attorney  to  continue  the  case."  The  indictment 
against  the  other  defendants,  including  the  complainant,  was  not 
tried  during  the  January  term,  but  was  continued  until  the  August 
term  of  said  court,  1883.  The  information  then  proceeds  as  fol- 
lows: *^  That  immediately  thereafter  and  prior  to  the  transactions 
hereinafter  stated,  the  said  Winton  became  possessed  of  informa- 
tion which  satisfied  him  that  the  prosecuting  attorney  did  not  in- 
tend to  prosecute  the  case  against  the  said  McCormick,  but  in- 
tended to  dismiss  the  same,  and  in  the  month  of ,  1883,  the 

said  Winton  represented  to  the  said  McCormick  and  to  one  Mrs. 
Louise  Collins,  with  whom  he  was  engaged  in  business,  that  if  they 
would  pay  him  sufficient  money,  he  could  and  would  corrupt  the 
prosecuting  attorney  and  prosecuting  witnesses  and  cause  said  ac- 
tion to  be  dismissed,  and  that  said  McCormick's  only  safety  was  in 
getting  such  action  dismissed;  that  he  could  corrupt  the  said  wit- 
nesses and  officer,  and  secure  the  dismissal  of  said  action;  and  the 
said  Winton  thereby  induced  the  said  McCormick  and  Mrs.  Collins 
to  pay  to  him  the  sum  of  $900  for  said  purpose,  although  he  well 
knew  said  action  would  be  dismissed  in  any  event,  and  knew  that 
his  said  clients  were  ignorant  of  such  fact,  and  that  he  only  made 
such  representations  for  the  purpose  of  extorting  money  from  said 
McCormick  and  Mrs.  Collins,"  etc.  By  reason  of  the  premises,  it 
is  further  alleged  that  the  said  Winton  has  been  guilty  of  willful 
deceit  and  misconduct  in  his  profession  and  of  violating  the  confi- 
dence reposed  in  him  by  his  clients. 

An  order  having  been  granted  to  show  cause,  the  said  Winton 
appeared  and  answered.  By  consent  the  case  was  referred  to  a 
leferA  to  take  the  testimony  and  report  the  same  to  the  court.  At 
the  time  appointed  for  the  hearing  —  the  evidence  and  report  of 
the  referee  having  been  submitted — it  was  suggested  by  counsel 
jfor  the  defendant  that  they  desired  to  interpose  an  objection  to  the 
power  or  jurisdiction  of  the  court  to  make  the  order  upon  the  facts 
alleged,  before  proceeding  to  read  the  evidence  and  a  trial  upon  the 
merits.     Leave  to  raise  the  objection  as  if  the  same  had  been  regit- 
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larly  taken  by  demurrer  was  conceded  to  be  the  legal  right  of  the 
defendant,  and  granted.  This  objection  is  that  when  a  crime  is 
charged  against  an  attorney  for  which  he  may  be  indicted,  the 
court  will  not  entertain  jurisdiction  in  such  case,  until  he  has  been 
regularly  convicted  by  a  jury  in  a  criminal  proceeding;  or  conced- 
ing the  right  of  the  court  to  make  the  order  to  show  cause,  it  will 
refuse  to  proceed,  at  least,  when  such  charge  is  denied  and  not 
confessed  by  him.  We  are  therefore  to  consider  whether  such  a 
case  has  been  presented  by  the  facts  alleged,  or  by  the  facts  alleged 
and  denied,  as  will  authorize  the  court  to  act  — to  exercise  its  sum- 
mary power  of  suspension  or  disbarment. 

Our  Code  provides  that  an  attorney  may  be  removed  or  suspended 
by  the  Supreme  Court  for  either  of  the  following  causes,. arising- 
after  his  admission  to  practice  :  1.  Upon  his  being  convicted  of  any 
felony  or  misdemeanor  involving  moral  turpitude,  in  either  of  which 
cases  the  record  of  his  conviction  is  conclusive  evidence ;  2.  For  a 
willful  disobedience  or  violation  of  the  order  of  a  court  requiring 
him  to  do  or  forbear  an  act  connected  with  or  in  the  course  of  his 
profession  ;  8.  For  being  guilty  of  any  willful  deceit  or  misconduct  in 
his  profession ;  4.  For  a  willful  violation  of  section  1006,  which  among 
other  things  imposes  upon  an  attorney  the  duty  to  employ,  for  the 
purpose  of  maintaining  the  causes  confided  to  him,  such  means 
only  as  are  consistent  with  truth,  and  to  maintain  inviolate  the  con- 
fidence of  his  clients.     Code,  §  1015. 

The  proceeding  here  is  upon  the  information  of  another  than  the 
court,  or  any  of  the  judges  thereof,  and  is  verified  by  the  oath  of 
the  party  making  the  accusation  ;  and  in  such  case,  unless  it  appear 
that  the  accused  should  be  required  to  appear  and  answer  the  same, 
the  accusation  shall  be  dismissed  at  once.  §§  1016, 1017, 1018.  At 
the  time  appointed  in  the  order  the  accused  must  appear  and 
answer  the  accusation,  unless  for  sufficient  cause  the  court  assign 
another  day  for  that  purpose,  and  if  he  do  not  appear  the  court 
may  proceed  and  determine  the  accusation  in  his  absence.  §  1019. 
He  may  demur  to  the  accusation  for  insufficiency  or  controvert  it 
by  answer.  The  demurrer  and  answer  are  required  to  be  in  writing, 
and  the  latter  is  to  be  verified  by  the  oath  of  the  accused  in  the 
same  manner  as  a  pleading  in  an  action  at  law.  §  1020.  11  the 
demurrer  for  insufficiency  be  not  sustained  the  accused  shall  answer 
forthwith.  If  he  plead  guilty,  or  refuse  to  answer  the  accusation, 
the  court  shall  proceed  to  judgment  of  removal  or  suspensionL     If 
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he  controvert  the  matters  charged  the  court  shall  then,  or  at  such 
time  as  it  may  appoint^  proceed  to  try  the  accusation,  and  give  a 
judgment  of  removal,  suspension  or  acquittal,  according  to  the  law 
and  the  right  of  the  case.     §  1021. 

At  common  law  attorneys  were,  as  now  under  the  statute,  olHcers 
of  the  court ;  and  as  such  they  were  liable  to  be  punished  in  a  sum- 
mary way,  either  by  attachment  or  having  their  names  struck  out 
of  the  roll  of  attorneys,  for  any  ill. practice  attended  with  fraud  and 
corruption  and  committed  against  the  obvious  rules  of  justice  and 
common  honesty.  Bacon's  Abridg.  ''Attys.''  II.  This  is  an 
inherent  power  residing  in  the  court  without  the  aid  of  any  statu- 
tory enactment.  The  exercise  of  the  power  may  be,  as  it  often  is, 
regulated  by  statute,  but  the  statute  does  not  create  it.  Its  exist- 
ence is  necessary  and  incidental  to  the  court  for  its  own  protection, 
to  secure  the  proper  administration  of  justice,  to  maintain  the 
prestige  of  the  profession  for  integrity,  to  conserve  the  public  good 
and  to  protect  clients  from  malpractice  attended  with  fraud  and 
corruption.  Exparle  Smith,  28  Ind.  47  ;  Penobscot  Bar  v.  Kimball^ 
64  Me.  140;  FUtchw  v.  DaingtrfiM,  20  Gal.  427 ;  In  re  Wooley,  11 
Bosh,  95.  It  is  therefore  laid  down  by  the  text-writers  upon  this 
subject  as  dedncible  from  the  practice  and  decisions  of  the  courts 
in  such  cases,  that  a  court  has  the  inherent  right  to  exercise  this 
summary  jurisdiction  over  its  attorneys  as  officers  of  the  court,  to 
require  and  compel  them  to  deal  justly  and  honestly  with  their 
clients,  and  to  punish  them  by  fine  and  imprisonment  for  contempts 
or  misconduct  in  their  office,  and  in  cases  where  the  malpractice  or 
misconduct  in  their  professional  capacity  showed  them  to  be  unfit 
persons  to  practice  the  law,  to  stnke  their  names  from  the  roll.  1 
Tidd  Practice,  89  (ed.  9)  ;  Archibald  Practice,  p.  148  (Ohitty's  ed.) 

The  question  which  has  presented  the  most  difficulty,  and  out  of 
which  there  has  grown  some  diflFerence  of  opinion,  is  where  the 
facts  charged  against  the  attorney  are  indictable,  but  are  in  nowise 
connected  with  his  professional  employment  —  acts  done  in  his  pri- 
vate, but  not  in  his  professional  capacity.  In  such  cases,  it  has 
been  held  by  some  courts,  that  where  the  misconduct  alleged, 
though  done  in  his  private  capacity  merely,  and  not  in  his  official 
capacity,  is  of  such  gross  character  as  to  gravely  affect  his  standing 
as  an  attorney,  they  will  exercise  the  power  of  removal  or  disbar- 
ment. This  seems  to  be  an  exception  to  the  general  rule  as  held  by 
other  courts,  which  confines  the  exercise  of  such  summary  juris- 
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diction  over  an  attorney  to  cases  where  the  misconduct  was  com- 
mitted in  his  professional  character,  or  was  in  some  way,  or  in  some 
matter,  so  connected  with  his  professional  character  as  to  be  the 
direct  result  of  it  Courts  adhering  to  this  rule,  when  the  miscon- 
duct alleged  constitutes  an  indictable  offense  not  growing  out  of,  or 
in  any  ^ray  connected  with  his  professional  employment  or  duties, 
refuse  to  proceed  in  this  summary  manner,  but  leave  the.  party  in- 
jured to  obtain  relief  by  a  prosecution  in  the  proper  court,  or  the 
matter  to  be  prosecuted  by  a  public  oflScer  upon  whom  the  law  de- 
Tolves  the  duty  of  prosecuting  criminal  offenses.  Bat  there  is  no 
doubt  much  authority  for  extending  the  rule  to  misconduct  for  acts 
which  are  indictable  and  committed  outside  of  the  professional  re- 
lation, when  the  misconduct  alleged  against  the  attorney  is  so  groes 
as  to  seriously  impugn  his  standing  and  integrity. 

In  ExparU  Watty  107  XT.  S.  266,  this  whole  subject  is  ably  and 
exhaustively  reviewed  by  Mr.  Justice  BRADL£T,andall  the  authorities 
bearing  upon  it,  both  English  and  American,  are  critically  reviewed 
and  examined.     The  crime  charged  in  that  case  was  committed  by 
the  attorney  in  his  private  capacity  as  an  individual,  but  it  was  per- 
petrated under  such  circumstances  of  outrage  and  open  defiance  of 
the  laws,  and  in  such  utter  disregard  of  the  duties  which  the  law 
imposed  upon  him  as  an  officer  of  the  court,  sworn  to  uphold  the 
laws  and  toassist  in  its  proper  administration,  that  it  was  considered 
by  the  court  to  belong  to  that  class  of  cases  in  which  the  court  was 
authorized  to  exercise  its     summary   powers,  when   the   offense 
charged,  though  indictable,  and  not  done  in  a  professional  capacity, 
gravely  affected  the  character  of  the  attorney,  and  showed  him  unfit 
to  be  intrusted  with  its  high  duties.     The  coutention  of  the  de- 
fendant was,  that  when  a  crime  is .  charged  against  an  attorney  for 
which  he  may  be  indicted,  and  the  truth  of  the  charge  is  denied  or 
not  confessed  by  him,  it  cannot  be  made  the  ground  of  an  applica- 
tion to  strike  his  name  from  the  roll  until  he  has  been  regularlj 
convicted  by  a  jury  in  a  criminal  proceeding,  when  the  act  charged 
was  not  committed  in  his  professional  character.     As  a  result  of  an 
examination  of  all  the  English  authorities,  Mr.  Justice  BaADLiET 
deduced  this  rule  from  them:  *'  That  an  attorney  will  be  struck  off 
the  roll  if  convicted  of  a  felony,  or  if  convicted  of  a  misdemeanor 
involving  want  of  integrity,  even  though  the  judgment  be  arrested 
or  reversed  for  error;  and  also  (without  previous  conviction)  if  ho 
is  guilty  of  gross  misconduct  in  his  profession,  or  of  acts  which 
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thongh  nofc  done  in  his  profesaional  capacity,  gravely  affect  his 
ehamcter  as  an  attorney;  but  in  the  latter  case,  if  the  acts  charged 
are  indictable,  and  are  fairly  denied,  the  court  will  not  proceed 
i^punst  him  until  he  is  convicted  by  a  jury;  and  will  in  no  case  com- 
pel him  to  answer  under  oath  to  a  charge  for  which  he  may  be  in- 
dicted." This  rule,  it  is  asserted,  has  been  in  the  main  adopted  by 
the  courts  in  this  country,  though  special  proceedings  are  provided 
for  by  statutes  in  some  of  the  States. 

The  learned  judge  then  proceeds  to  review  and  cite  the  authori- 
ties in  this  country  j9ro  and  eon,  and  deduces  this  result:  *^That 
whilst  it  may  be  the  general  rule  that  a  previous  conviction  should 
be  had  before  striking  an  attorney  off  the  roll  for  an  indictable  of- 
fense committed  by  him  when  not  acting  in  his  character  of  attor- 
'^^Jf  yet  that  rule  is  not  an  inflexible  one.  Cases  may  occur  in 
which  such  a  requirement  would  result  in  allowing  persons  to 
practice  as  attorneys,  who  ought  on  every  ground  of  propriety  and 
respect  for  the  administration  of  the  law,  to  be  excluded  from  such 
practice."  But  in  cases  of  this  character,  it  is  admitted  that  the 
power  ought  not  to  be  exercised  without  great  caution,  and  never 
except  in  clear  cases  of  misconduct  which  affect  the  standing  and 
character  of  the  party  as  an  attorney. 

The  case  before  us  is  not  one  committed  outside  of  the  profes- 
sional relation  and  in  the  private  capacity  of  the  defendant,  and 
therefore  does  not  require  of  us  any  decision  or  expression  of 
opinion  upon  that  aspect  of  the  question.  Our  reference  to  this 
phase  of  the  subject  has  been  for  the  purpose  of  showing  the  ex- 
tent to  which  the  authorities  have  gone  in  the  exercise  of  this 
summary  jurisdiction,  and  the  grounds  upon  which  they  have 
founded  it,  so  as  to  make  more  clear  and  evident  the  duty  and  au- 
thority of  the  court  to  act  in  the  matter  which  we  are  required  to 
decide.  It  is  not  denied  that  the  matter  with  which  the  defendant 
18  charged,  though  an  indictable  offense,  was  committed  in  his  pro- 
fessional employment.  Taking  the  facts  alleged  as  true,  it  was  in 
fact  in  his  capacity  as  an  attorney,  and  employment  as  such,  that 
he  was  enabled  to  effect  the  result  of  which  the  relator  complains. 
For  the  purposes  of  this  inquiry,  all  this  is  admitted.  But  it  is 
eontended  that  the  matter  charged,  although  done  in  his  profes- 
sional character,  constitutes  an  indictable  offense,  and  cannot  be 
tried  in  this  summary  way,  orat  least  the  court  will  refuse  to  pro- 
ceed in  such  cases  when  the  charge  is  denied  and  not  confessed. 
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Upon  the  first  part  of  this  proposition,  the  contention  is,  that  the 
authorities  are  uniform  in  holding  that  the  court  will  in  no  case 
compel  a  defendant  to  answer  under  oath  to  a  charge  for  which  he 
may  be  indicted,  whether  committed  in  his  professional  or  private 
character,  but  that  under  the  provisions  of  the  Code  referred  to,  the 
defendant  is  required  to  make  a  sworn  answer,  or  in  the  event  of  a 
refusal  the  court  may  proceed  to  judgment  of  suspension  or  removal 
—  a  result  which,  it  is  claimed,  is  inconsistent  with  the  theory  of 
jurisdiction  in  such  cases  without  previous  conviction  or  confession, 
and  which  show  that  the  purpose  of  the  proceeding,  as  mapped  out 
by  the  Code,  was  to  confine  the  inquiry  or  jurisdiction  of  the  court 
to  such  cases  of  misconduct  as  do  not  constitute  indictable  offenses. 
It  is  a  fundamental  principle  of  law,  engrafted  in  the  Constitution 
of  the  United  States  and  in  the  Constitutions  of  the  different  States 
of  the  Union,  that  no  man  shall  be  required  to  criminate  himself, 
or  bo  held  to  answer  for  a  crime,  unless  upon  a  presentment  or  in- 
dictment by  a  grand  jury,  and  that  the  trial  of  alt  crimes,  except  in 
cases  of  impeachment,  shall  be  by  an  impartial  jury.  A  court  can> 
not  compel  a  defendant  by  his  answer  or  otherwise  to  criminate  him- 
self. A  proceeding  by  statute  requiring  an  answer  to  be  sworn  to 
which  would  produce  this  result  would  be  plainly  unconstitutional 
and  void,  unless  the  court  was  invested  with  some  authority  to  dis- 
pense with  this  requirement.  The  answer  required  to  be  verified  by 
the  oath  of  the  accused  in  a  proceeding  of  this  character  is  the  same 
as  a  pleading  in  an  action  at  law.  It  is  governed  by  the  same  rules 
and  principles  and  is  subject  to  the  same  limitations.  When  in 
the  judgment  of  the  court,  an  answer  to  an  allegation  in  any  plead- 
ing might  subject  the  party  answering  to  a  prosecution  for  afelony, 
the  verification  to  such  answer  may  be  omitted.  Code,  §  80. 
But  without  this  in  view  of  the  constitutional  inhibition,  the  conrt 
would  be  authorized  in  such  cases  to  dispense  with  such  require- 
ment.  All  this  becomes  more  evident,  when  the  nature  of  the  juris- 
diction and  the  object  of  its  exercise  is  understood  and  applied. 
But  waiving  this,  it  is  however  strenuously  insisted  that  the  court 
will  refuse  to  proceed  to  try  the  matter  when  the  malpractice  alleged 
involves  an  indictable  offense,  and  is  denied  and  not  confessed,  upon 
the  ground  that  the  only  proper  evidence  which  the  court  can  reoeiTe 
of  the  commission  of  such  offense  is  a  record  of  conviction.  Or  in 
other  words,  when  the  malpractice  alleged  is  indictable  and  denied^ 
it  cannot  be  made  the  ground  of  an  application  for  disbarment  nntB 
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there  has  been  a  regular  conviction  by  a  jury  in  a  criminal  proceed- 
ing. The  vice  of  this  argument  lies  in  the  assumption  that  the  court 
is  trying  and  determining  a  criminal  offense  with  all  its  attendant 
results.  Such  is  not  the  fact.  The  power  of  the  court  is  not  exer- 
cised for  the  purpose  of  reaching  results  which  flow  from  the  exer- 
cise of  a  criminal  jurisdiction,  but  is  direct-ed  solely  to  ascertaining 
whether,  upon  the  facts  alleged,  although  involyiug  indictable 
matter,  there  has  been  a  breach  of  official  duty  —  misconduct  in 
office.  When  the  accusation  against  an  attorney  is  for  misconduct 
in  his  office,  although  involTing  matter  for  which  he  may  be  indicted, 
the  inquiry  is  directed  to  the  truth  of  the  accusation  only  so  far  as 
it  affects  his  character  for  trustworthiness  or  want  of  integrity, 
leaving  the  matter  of  the  criminal  charge  to  be  prosecuted  and  pun- 
ished by  the  courts  constituted  for  that  purpose.  The  character  of 
the  judgment  would  seem  to  make  this  all  the  more  apparent.  It 
is  not  a  criminal  judgment  convicting  or  acquitting  of  a  crime  and 
carrying  the  consequences  of  such  a  judgment,  but  a  judgment  of 
suspension  or  removal  from  his  office  as  an  attorney.  This  shows 
that  the  jurisdiction  acts  upon  the  office,  or  upon  the  facts  which 
show  him  unfit  to  hold  such  office.  In  none  of  the  authorities  is 
the  proceeding  recognized  as  one  of  punishment,  but  for  the  pur- 
pose of  protecting  the  court  and  excluding  from  a  participation  in 
its  councils  those  of  its  officers  who  are  shown  to  be  corrupt,  dis- 
honest, or  untrustworthy.  Exparte  Wall,  supra,  "  It  is  not  by 
way  of  punishment,"  said  Lord  Maksfield,  '*  but  the  court  in  such 
cases  exercise  their  discretion  whether  a  man  whom  they  have  for- 
merly aumitted,  is  a  i>roper  person  to  be  continued  on  the  roll  or  not. " 
Ex  parte  Brounsally  Cowp.  329.  Legal  knowledge  and  skill  are  not 
the  only  requisites  of  an  attorney,  but  they  must  be  conjoined  with 
that  ancient  requirement  of  the  law,  integrity  of  character.  Before 
admission  to  his  office,  as  regulated  by  the  Code,  he  must  prove  by 
evidence  satisfactory  to  tiie  court  that  he  is  a  person  of  good  moral 
charucter,and  show  by  an  examination  m  open  court  that  he  possesses 
the  requisite  learning  and  ability.  When  satisfied  that  he  possesses 
these  qualifications,  the  court  administers  to  him  an  oath  to  sup- 
port the  Constitution  and  laws  of  the  United  States  and  of  tliis 
State,  and  to  faithfully  and  honestly  demean  himself  in  office. 
Upon  an  order  being  entered  reciting  these  facts,  he  receives  his 
certificate  of  admission  and  becomes  entitled  to  practice  in  all  courts 
of  this  htate.     The  order  of  admission  is  the  judgment  of  the  ccun 
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Ihafc  he  posseases  these  qoalificatioiis  and  is  fit  to  be  intrusted  with 
the  responsible  duties  of  his  office.  It  in  effect  certifies  to  the  oom- 
munity  that  he  is  competent  to  advise  in  legal  matters,  or  to  con- 
luct  legal  proceedings,  and  is  of  such  '^  good  moral  character  **  as  will 
be  a  pledge  to  those  dealing  with  him  professionally^  of  fidelity  and 
honesty  to  their  interests.  And  to  this  is  added  the  sanction  of  his 
official  oath,  to  be  faithful,  upright  and  honest  in  all  the  duties 
which  may  devolye  upon  him  as  an  attorney.  These  duties  often 
comprise  grave  responsibilities  and  interests  of  the  highest  conceiv- 
able character.  Life,  liberty,  reputation  and  property  are  often 
intrusted  to  his  care.  It  is  indispensable  that  he  be  trustworthy, 
and  of  unswerving  integrity  of  character  in  his  official  relations. 
As  prerequisite  to  his  admission,  they  must  be  enduring  and  dis- 
tinctive traits  of  his  character  while  he  exercises  the  high  preroga- 
tive of  his  office.  A  lapse  from  them,  upon  a  proper  showing,  in 
his  official  conduct,  is  fatal  to  his  right  to  be  an  attorney.  Justice 
to  the  court,  protection  to  the  public,  and  the  honor  of  his  profes- 
sion alike  inexorably  demand  that  he  act  with  fidelity  and  honesty 
to  the  interests  intrusted  to  his  care.  Whenever  therefore  it  is 
made  to  appear  to  the  satisfaction  of  the  court  that  an  attorney  has 
been  guilty  of  conduct  or  acts,  committed  inside  or  outside  of  his 
professional  employment,  which  show  him  to  be  utterly  unfit  to 
practice  law  and  to  participate  in  the  official  ministration  of  justice, 
the  court  will  exercise  its  summary  powers  and  disbar  him.  The 
nature  and  extent  of  the  inquiry,  when  involving  indictable  offenses 
not  committed  in  a  professional  capacity,  and  denied,  although  a 
matter  upon  which  some  difference  of  opinion  exists,  are  not  material 
considerations  here.  The  case  before  us,  and  against  the  defendant, 
is  for  misconduct  in  his  office,  the  particular  facts  of  which,  as 
alleged,  are  admitted  for  the  purposes  of  this  hearing  to  have  been 
committed  in  his  professional  employment.  These  facts  show,  to 
say  the  least,  a  gross  violation  of  the  confidence  of  his  clients,  and 
an  utter  want  of  fidelity  and  honesty  to  their  interests.  In  cases  of 
this  character,  where  the  malpractice  or  other  misconduct  is  com- 
mitted in  his  official  capacity,  although  involving  indictable  matter, 
the  authority  of  the  court  to  exercise  its  summary  powers  of  disbar- 
ment is  sustained  by  an  imposing  array  of  judicial  authority.  '*  No 
question  can  be  made,"  says  Mr.  Chief  Justice  Sharswood,  **of 
the  power  of  a  court  to  strike  a  member  from  the  roll  for  official 
misconduct  in  or  out  of  court."     Ex  parte  Steinman  v.  Hensely  95 
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Penn.  St.  220;  8.  c,  40  Am.  Bep.  637;  Bx parte  Walls,  64  Ind.461. 
When  a  cage  is  presented  of  malpractice  against  an  attorney, 
attended  with  fraud  and  corruption,  and  committed  against  the 
obvioas  rules  of  justice  and  common  honesty,  it  would  be  a  scandal 
to  the  court,  a  reproach  to  the  administration  of  justice,  unjust  to 
the  public,  and  a graye  wrong  against  an  honorable  prof ession,  whose 
members  have  preserved  a  high  standard  of  professional  ethics.,  and 
BCHne  of  whom,  by  their  learning  and  ability,  have  added  lustre 
to  the  bar  and  earned  an  enduring  fame  in  the  annals  of  their* 
country,  to  refuse  to  act,  or  to  exercise  its  summary  powers, 
and  thus  continue  him  upon  the  roll,  and  hold  him  out  to  the 
world  as  a  member  of  the  bar  worthy  of  confidence,  and  clothed 
with  the  prestige  of  its  authority.  There  can  be  no  doubt  but  that 
the  oflBce  of  attorney  is  ordinarily  valuable  to  its  possessor.  It  is 
often  the  source  of  great  emolument  to  him.  In  the  great  majority 
of  cases  however  it  constitutes  his  only  means  of  procuring  a  live- 
lihood for  himself  and  those  dependent  upon  him  for  support,  and 
to  deprive  him  of  it  would  be  likely  to  leave  him  with  blighted  rep- 
utation and  comparatively  helpless  to  engage  in  other  remunerative 
pursuits,  thus  entailing  upon  himself  and  family  the  wretchedness 
of  want  and  poverty.  In  view  of  these  grave  consequences,  it  is  of 
the  highest  consideration  that  the  power  be  only  exercised  in  a 
proper  case,  after  a  patient  and  careful  examination  of  all  the  facts 
and  upon  the  clearest  legal  proof,  satisfying  the  court  that  his  pro- 
fessional unworthiness  is  such  that  protection  to  the  court,  the 
public  and  the  profession  absolutely  require  his  disbarment.  Thus 
recognizing  the  responsibility  of  the  duty  which  devolves  upon  us, 
we  must  hear  this  case. 

The  objection  is  overruled. 

Objedion  overruled. 


Vak  Wikklb  v.  Johkbok. 

(11  Gran.  MB.) 
Surety  —  contribution. 

One  Boreiy,  paying  the  whole  obligntion  after  Judgment,  may  compel  oontri-'- 
Imtkui  from  hia  oo-aiuety  for  the  eosts,  although  the  latter  was  not  served 
wHh  pfooeas.* 

^  See  Aldrieh  v.  Ald/ritsh  (56  Vt.  824).  s.  c,  48  Am  Rep.  791 
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GTION  for  contribution.    The  opinion  states  the 


Lucian  BvwU,  for  appellant. 

J,  J.  BaXhrayy  for  respondent. 

LoRD^  J.     The  plaintiff  and  defendant  were  snreties  upon  a 
promissory  note  executed  by  one  James  Johnson  to  the  First 
National  Bank  at  Walla  Walla.    James  Johnson  died  insolvent 
After  the  note  became  due  the  defendant  called  upon  the  payee 
and  expressed  his  willingness  to  pay  his  part  or  share  of  the  note, 
but  he  did  not  pay  nor  offer  to  pay  the  same.     He  also  made  some 
effort  to  notify  the  plaintiff  of  his  readiness  to  make  such  payment 
of  his  aliquot  part,  but  the  information  was  never  communicated 
to  the  plaintiff.     Subsequently  the  holder  and  payee  of  the  note 
brought  an  action  to  enforce  its  collection,  but  the  defendant  was 
not  served  with  process.     After  the  action  was  commenced,  but 
before  judgment  was  recovered,  the  defendant  paid  to  the  bank  his 
moiety  of  the  note.     Thereafter  a  judgment  was  recovered  against 
the  plaintiff  for  the  balance  due  upon  the  note,  including  costs, 
and  a  certain  sum  adjudged  reasonable  as  attorney's  fee,  as  stipu- 
lated in  the  note.    This  suit  is  brought  to  compel  the  defendant  to 
contribute  his  share  or  moiety  in  payment  of  such  costs  and  attor- 
ney's fee.    The  defendant  insists  that  he  is  not  liable  for  the  reason 
that  he  has  paid  his  part,  and  that  the  additional  expense  incnned 
as  incidents  of  the  action  was  due  to  the  default  and  negligence  of 
the  plaintiff.     The  right  to  contribution  is  based  upon  the  maxim, 
'^ equality  is  equity."    Originally,  it  was  enforced  only  inequity 
and  on  principles  of  natural  justice.     The  right  to  it  did  not  de- 
pend upon  contract,  but  sprung  from  equitable  considerations  aris- 
ing out  of  the  relation  of  the  parties  to  each  other,  and  the  fact  of 
a  common  interest  and  a  common  burden  to  bear.     **  The  right  to 
contribution,"  says  Church,  C.  J.,  ''between  co-sureties  depends 
upon  principles  of  equity  rather  than  upon  contract.     It  is  well 
settled  that  the  liability  exists,  although  the  sureties  are  ignorant 
of  each  other's  engagement.    The  equity  springs  out  of  the  propo- 
sition that  when  two  or  more  sureties  stand  in  the  same  relation  to 
a  pnncipsil,  they  are  entitled  equally  to  all  the  benefits  and  mast 
bear  equally  all  the  burdens  ot  the  position.    In  such  case  the 
maxim  'equahty  is  equity'  applies."     Welh  v.  MilUr,  66  N.  Y. 
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258.     Although  the  obligation  of  co-sureties  to  contribute  to  each 
other  is  not  founded  upon  contract,  or  any  notion  of  an  imphed 
promise,  jet  the  doctrine  of  contribution  as  applied  and  adminis- 
tered in  equity  has  stood  so  long  and  been  so  universally  recognized 
that  a  jurisdiction  at  law  has  grown  up  and  become  well  settled. 
3  Pom.  Eq.  Jur.,  §  1418,  note;  Brant  Sur.  and  Guar.,  §  220.     When 
therefore  two  or  more  persons  jointly  become  sureties  for  another 
on  a  note  for  the  pajrment  of  money,  each  surety  becomes  liable  to 
the  other  to  pay  his  share  of  the  liability  in  the  event  of  the  failure 
or  insolvency  of  the  pnncipal.     **  By  becoming  sureties,"  said  Ap- 
PLETON,  0.  J.,  ''each  impliedly  promised  the  other  that  he  would 
faithfully  perform  his  part  of  the  contract,  and  pay  his  proportion 
of  the  loss  in  case  of  the  insolvency  of  the  principal."    Hichbom  v. 
Fletcher^  66  Me.  210;  s.  c,  22  Am.  Rep.  562.    He  is  not  obliged 
to  delay  payment  until  suit  is  brought.    His  liability  accrues  upon 
the  maturity  and  non-payment  of  the  note  for  which  he  is  surety. 
If  however  it  is  not  paid  and  a  judgment  is  recovered  against  the 
princii>al  and  his  sureties,  or  against  the  sureties  alone,  and  one  of 
them  pays  it,  he  can  recover  one-half  of  the  costs  of  the  suit  from 
his  co-surety.    Davis  v.  JBmerson,  17  Me.  64;  Newcomh  v.  Gibson, 
127  Mass.  398.    In  the  former  of  these  last  cases,  the  court  say: 
''  The  failure  to  pay  which  occasioned  the  costs  was  imputable  to 
the  defendant  as  much  as  the  plaintiff.     The  plaintiff  paid  the  exe- 
cution including  the  costs.      The  costs  cannot  be  distinguished 
from  the  debt.     Every  equitable  principle  which  entitles  the  plaint- 
iff to  contribution  for  the  one   applies  equally  to  the  other."    In 
such  cases  where  the  costs  are  recovered  in  a  judgment  against 
them  jointly,  it  is  clear  then  the  costs  have  become  a  common  bur* 
den,  and  each  may  recover  of  the  other  for  the  payment  of  more 
than  his  proportion.     And  it  has  been  further  held  that  a  surety 
may  not  only  recover  of  his  co-surety  a  proportionate  share  of  his 
costs,  but  also  the  expenses  incurred  in  defending  a  suit  where  the 
defense  set  up  was  reasonable,  hopeful  and  prudent.     Fletcher  v. 
Jackson,  23  Vt.  593;  Marsh  v.  Harrington,  18  Vt.  150.     As  an  in- 
cident of    the  common   burden  after   suit  brought,  and  when 
both  are  m  default  of  payment,  the  liability  for  contribution  for 
acts  is  founded  upon  the  same  equitable  principles  as  is  applied  to 
the  main  obligation.    In  Briggs  v.  Boyd,  37  Vt.  534,  the  court 
lay:  ''  But  this  was  a  debt  for  which  the  plaintiff  and  defendant 
were  jointly  liable.     Briggs  was  no  more  bound  to  pay  the  whole 
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of  it  than  Boyd.    As  between  themseWes  each  was  to  pay  one- 
hall     Had  Boyd  paid  his  half  or  offered  to  pay  it  before  suit, 
there  would  be  ground  for  his  saying  that  he  ought  not  to  contrib- 
ute to  the  costs.     But  the  costs  were  made  in  collecting  the  whole 
of  the  note  from  Briggs.     As  one  appears  to  have  been  just  as  much 
in  fault  as  the  other  in  not  paying  the  note,  which  led  to  the  nec- 
essity of  making  the  costs^  we  think  they  should  bear  equally  the 
burden  of  the  costs."     Now  what  are  the  facts  in  the  case  before 
us  ?    Both  the  plaintiff  and  defendant  were  in  default  of  payment 
before  the  action  was  brought  upon  the  note.     As  between  them- 
selves each  was  liable  for  his  share,  but  neither  paid  his  part  or  any 
portion  of  it  before  the  action  was  commenced.     It  is  true  that  the 
defendant  had  expressed  a  willingness  to  liquidate  his  share  to  the 
payee,  but  he  did  not  pay  it,  or  offer  to  pay  it     It  is  true  too  he 
sent  word  to  the  plaintiff  that  he  was  willing  to  pay  his  share,  but 
the  message  was  never  communicated  to  the  plaintiff.     As  was  said 
in  Boyd  v.  Bnggs,  supra,  had  he  ''paid  his  half  or  offered  to  pay 
it  before  suit  was  brought,  there  would  be  ground  for  his  saymg 
that  he  ought  not  to  contribute  to  the  costs."    Mere  willingness, 
unaccompanied  by  any  offer,  is  not  suflBcient     Had  he  tendered  to 
the  plaintiff  an  offer  to  pay  his  part  and  the  plaintiff  had  refused 
or  delayed  in  the  acceptance  of  such  offer,  the  case  would  stand 
different.     It  is  clear  that  neither  had  any  defense  to  the  note  ;  and 
whenever  an  action  should  be  brought,  the  judgment  with  its  in- 
cidents was  inevitable.     The  fact  that  the  defendant  was  not  served 
with  process  is  not  material.     So  far  as  payment  is  concerned,  they 
were  equally  in  fault,  and  neither  had  done  such  things  with  respect 
to  the  other  that  would  furnish  any  just  reason  for  exoneration 
from  liability.     Suits  for  contribution  against  a  co-surety  for  costs, 
like  many  other  suits  in  equity,  depend  very  much  upon  the  partic- 
ular facts  of  each  case.    Considerations  of  right  and  justice  as 
applicable  to  the  facts  are  the  controlling  pnnciple  in  determining 
the  result.     Upon  the  facts  as  presented  by  this  record,  we  are  of 
the  opinion  the  defendant  is  hable  for  his  proportionate  share  of 
the  costs,  and  a  decree  must  be  entered  accordingly. 

Judgment  acoordrngly. 
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State  y.  Jacksov. 

(BO  Mo.  im) 

OonMutUmal  ia/w  —  marriagei  betufeen  tehUei  and  negroei, 

A  fltstnte  declmring  marriages  between  white  peraons  and  negroes  a  f elonj  Is 
eonstitntional,*  and  the  enactment  that  the  Jarj  may  determine  the  propw- 
tion  of  negro  blood  from  the  appearance  of  the  person  is  not  a  violation  of  » 
eottstitationai  provision  tliat  the  legislature  shall  not  pass  any  local  or  special 
law  <^ii^«g«ng  the  roles  of  evidence. 

INDICTMENT  of  a  white  woman  for  marrying  a  man  of  negro 
blood.     Demurrer  sustained  below.    The  opinion  states  the 
ease. 

D.  H.  Melntyr$f  attorney-general,  for  State. 

B.  H.  Whiiehw,  for  respondent. 

Henrt,  J.  At  the  May  term,  1880,  of  the  Circuit  Court  of  Cape 
Girardeau  county,  the  defendant,  a  white  woman,  was  indicted  for 
having  intermarried  with  Dennis  Jackson,  a  person  having  more 

*  Same  efflect,  FhMer  v.  8UUe  (8  Tex.  Gt.  App.  968),  80  Am.  Rep.  181. 
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than  one-eighth  part  of  negro  blood.  A  demurrer  was  sustained  on 
the  ground  that  the  law  on  which  the  indictment  was  based, 
§  1540;  Revised  Statutes,  1879,  is  in  conflict  with  the  14th  amend- 
ment of  the  Constitution  of  the  United  States,  as  also  with  the 
17th  subdiyision  of  §  53  of  article  4  of  the  Constitution  of  this 
State. 

Section  1540,  Revised  Statutes  1879,  is  as  follows  :  ''No  person 
having  one-eighth  part  or  more  of  negro  blood  shall  be  permitted 
to  marry  any  white  person,  nor  shall  any  white  person  be  permitted 
to  marry  any  negro  or  person  having  one-eighth  part  or  more  of 
negro  blood  ;  and  every  person  who  shall  knowingly  marry  in  viola- 
tion of  the  provisions  of  this  section  shall,  upon  conviction,  be 
punished  by  imprisonment  in  the  penite^tfary  for  two  years,  or  by 
fine  not  less  than  tlOO,  or  by  imprisonment  in  the  county  jail  not 
less  than  three  months,  or  by  both  such  fine  and  imprisonment ; 
and  the  jury  trying  any  such  case  may  determine  the  proportion  of 
negro  blood  in  any  party  to  such  marriage  from  the  appearance  of 
such  person." 

We  are  unable  to  perceive  any  conflict  between  that  section  and 
the  clause  of  our  State  Constitution  which  declares  that :  '^  The 
general  assembly  shall  not  pass  any  local  or  special  law  regulating 
the  practice  or  jurisdiction  of  or  changing  the  rules  of  evidence  in 
any  judicial  proceeding  or  inquiry  before  courts."  ♦  ♦  ♦  It 
did  not  change  the  practice  or  jurisdiction  or  rules  of  evidence  in 
any  judicial  proceeding  or  inquiry  before  any  judicial  tribunal. 
Besides  it  is  not  a  special  or  local  but  a  general  law,  embracing  all 
citizens  of  this  State,  white  as  well  as  black. 

It  may  interfere  with  the  taste  of  negroes  who  want  to  marry 
whites,  or  whites  who  wish  to  intermarry  with  negroes,  but  the 
State  has  the  same  right  to  regulate  mamages  in  this  respect  that 
it  has  to  forbid  the  intermarriage  of  cousins  and  other  blood  rela- 
tions. If  the  State  desires  to  preserve  the  purity  of  the  African 
blood  by  prohibiting  intermarriages  between  whites  and  black,  we 
know  of  no  power  on  earth  to  prevent  such  legislation.  It  is  a 
matter  of  purely  domestic  concern.  The  14th  amendment  to  the 
Constitution  of  the  United  States,  to  which,  by  some,  magical 
power  is  ascribed,  has  no  such  scope  as  seems  to  have  been  accorde^ 
to  it  by  the  Circuit  Court.  It  declares  that :  *'  All  persons  bom  or 
naturalized  in  ,the  United  States  and  subject  to  the  jurisdiction 
thereof  are  citizens  of  the  United  Stat.es  and  of  the  State  where 
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they  reside  ; ''  and  that :  ^*  No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
I  United  States." 

Every  Chinaman,  Indian  and  Hottentot  born  in  the  United 
States  and  subject  to  its  jurisdiction,  is  under  the  definition  of  a 
citizen,  contained  in  the  1st  section  of  the  amendment,  a  citizen  of 
the  United  States  ;  and  under  the  general,  sweeping  declaration  of 
the  latter  clause  of  that  section  it  is  necessary  to  determine  what 
are  the  privileges  and  immunities  of  citizens  of  the  United  States. 
They  are  those  secured  to  them  by  the  Constitution  of  the  United 
States  and  law  enacted  m  pursuance  thereof.  All  of  one's  right  as 
a  citizen  of  the  United  States  will  be  found  guaranteed  by  the  Con- 
stitution of  the  United  States.  If  any  provision  of  that  instrument 
confers  upon  a  citizen  the  right  to  marry  any  one  who  is  willing  to 
wed  him,  our  attention  has  not  been  caUed  to  it.  If  such  be  ona<rf 
the  rights  attached  to  American  citizenship  all  our  marriage  acta 
forbidding  intermarriages  between  persons  within  certain  degrees 
of  consanguinity  are  void,  and  the  nephew  may  marry  his  aunt,  the 
niece  her  nnde,  and  the  son  his  mother  or  grandmother. 

The  act  in  question  is  not  open  to  the  objection  that  it  discrim- 
inates against  the  colored  race,  because  it  equally  forbids  white  per- 
sons from  intermarrying  with  negroes,  and  prescribes  the  same 
punishment  for  violations  of  its  proTisiuns  by  white  as  by  colored 
persons,  and  an  act  of  Congress  interfering  with  such  legislation 
and  declaring  that  it  should  be  lawful  in  Missouri  for  a  black  man 
and  a  white  woman,  or  a  white  man  and  a  black  woman,  to  inter- 
marry, would  be  without  any  binding  force,  because  wholly  unan- 
tiiohzed  by  any  provision  of  the  Constitution  of  the  United  States. 
In  the  SiauglUer  House  Cases,  16  WalL  36,  the  Supreme  Court  of 
the  United  States  said  with  reference  to  the  5th  section  of  the  14th 
amendment ;  ^*  We  doubt  very  much  whether  any  action  of  a  State, 
not  directed  by  way  of  discrimination  against  the  negroes  as  a  class, 
will  ever  be  held  to  come  within  the  purview  of  this  provision." 
In  Minor  v.  Happerseit,  21  Wall.  162,  that  court  held  that ''  the 
14th  amendment  oi  the  Constitution  of  the  United  States  does  not 
add  to  the  privileges  or  immunities  of  citizens  but  only  furnishes 
additional  protection  for  the  privileges  already  existing,"  and 
neither  in  the  letter  nor  spirit  of  the  Constitution  can  a  citizen  find 
his  right  to  intermarry  with  any  one  whom  he  may  select  who  is 
willing  to  accept  him.     The  power  of  each  State  to  regulate  and 
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control  marriages  within  its  jurisdiction,  is  as  nnquestionable  as 
State  sovereignty,  and  as  was  obserred  by  Buskirk,  J.,  in  the 
SUit$  y.  Gibson y  36  Ind.  389 ;  &  c,  10  Am.  Rep.  42  :  ''If  the  fed- 
eral government  can  determine  who  can  marry  in  a  State,  there  is 
no  limit  to  its  power.  It  can  legislate  upon  all  subjects  growing 
out  of  this  relation.  It  can  determine  the  rights,  duties  and  obli- 
gations of  husband  and  wife,  parent  and  child,  guardian  and  ward. 
It  may  pass  laws  regulating  the  granting  of  divorces.  It  may  as- 
sume, exercise  and  absorb  all  the  powers  of  a  local  and  domestic 
character.  This  would  result  in  the  destruction  of  the  States." 
1  Bish.  Marr.  and  Div.  (4  ed.)  §  87  ;  State  v.  Zenhedy,  76  N.  G. 
251 ;  8.  c,  22  Am.  Rep.  683. 

It  was  held  in  Burns  v.  State,  48  Ala.  195  ;  s.  c,  17  Am.  Rep. 
84,  that  a  statute  of  that  State  imposing  a  fine  upon  a  justice  of  the 
peace  for  solemnizing  the  rites  of  matrimony  between  a  white  per- 
son and  a  negro,  was  abrogated  by  the  14th  amendment  of  the  Con- 
stitution  of  the  United  States,  but  that  decision  is  in  conflict  not 
only  with  the  weight  of  authority  on  the  subject  elsewhere,  but 
with  a  decision  of  the  same  court,  reported  in  JStlis  v.  State,  42 
Ala.  525. 

If  that  amendment  does  not  add  to  the  privileges  or  immunities 
of  citizens,  m  what  other  section  of  the  Constitution  will  the  right 
of  a  white  man  to  marry  a  negro  woman,  or  a  negro  man  to  marry 
a  white  woman,  be  found?  Marriage  acts  similar  to  the  one  under 
consideration  were  in  force  in  most  of  the  slave-holding  states  prior 
to  the  adoption  of  the  14th  amendment,  and  their  validity 
was  never  questioned  (United  States  v.  Stanley,  109  U.  S.  3), 
no  one  supposing  that  there  was,  prior  to  that  amendment,  any 
provision  of  the  Federal  Constitution  with  which  they  were  in  con- 
flict, and  it  is  only  by  ascribing  to  that  amendment  a  force  and 
scoi)e  expressly  denied  it  by  the  Supreme  Court  of  the  United  States 
that  any  ground  exists  for  questioning  their  validity  now.  Nor  is 
it  one  of  the  natural  rights  of  man  to  marry  whom  he  may  choose. 
Under  the  Jewish  dispensation  persons  nearly  related  by  ties  of 
blood  intermarried,  but  vii  no  Christian  land  are  such  marriages 
tolerated.  The  right  to  regulate  marriage,  the  age  at  which  per- 
sons may  enter  into  that  relation,  the  manner  in  which  the  rites 
may  be  celebrated,  and  the  persons  between  whom  it  may  be  con- 
tracted, has  been  assumed  and  exercised  by  every  civilized  and 
Christian  nation ;  and  the  condition  of  a  community,  moral,  mental 


OCTOBER  TEBM,  1883.  gQS 

~  —    . .  — 

Qoigley  v.  Mexico  Southern  Bonk. 

and  physical,  which  would  tolerate  indiscrimate  iDtermarriage  for 
Beyeral  generations^  would  demonstrate  the  wisdom  of  laws  which 
regulate  marriage  and  forbid  the  intermarriage  of  those  nearly  re- 
lated in  blood.  It  is  stated  as  a  well  authenticated  fact  that  if  the 
issue  of  a  black  man  and  a  white  woman,  and  a  white  man  and  a 
black  woman  intermarry,  they  cannot  possibly  have  any  progeny, 
and  such  a  fact  sut&ciently  justifies  those  laws  which  forbid  the  in- 
termarriage of  blacks  and  whites,  laying  out  of  view  other  sufficient 
grounds  for  such  enactments. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

All  concur. 


QuiGLBY  y.  Mexico  Southbbk  Bakk. 

(80  Mo.  280.) 
IfiSffaiiabU  instrument  —  transfer  by  agent — holdinfffor  eoUeeHon. 

An  attorney,  holding  a  note  merelj  for  collection,  cannot  confer  title  by  in- 
dorsement in  the  owner's  name  and  deUvery  withont  the  owner's  consent, 
even  to  an  innocent  purchaser. 


case.     The 


SUIT  for  money  received.     The  opinion  states  the 
plaintiff  had  judgment  below. 

ForrUt  d  Fry,  for  appellant. 

T.  B.  Btickner  with  Macfarlane  dt  Trimble,  for  respondent. 

Sherwood,  J.  Action  by  Quigley  to  recover  from  the  bank  the 
amount  due  on  a  promissory  note,  which  had  been  collected  by  the 
bank  from  Woolwine,  the  maker,  Qnigley  being  the  payee  and  the 
note  payable  to  his  order.  The  bank  claimed  to  be  an  innocent 
holder.  There  was  testimony  that  the  note  in  question  was  left 
with  H.  S.  Clarky  an  attorney^  for  collection,  and  for  no  other  pur- 
pose. There  was  testimony  also  that  the  note  was  not  indorsed  by 
the  payee,  and  there  was  testimony  of  a  contrary  effect.  The  tes- 
timony also  tended  to  show  that  the  bank  was  a  purchaser  of  the 
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note  before  maturity,  and  for  value,  and  that  the  name  of  Qoigley 
was  indorsed  on  the  note. 

The  court  instructed  the  jury,  on  the  part  of  plaintiff,  in  sub- 
stance, that  if  the  note  was  left  with  Clark  for  collection  only,  and 
without  plaintiff's  indorsement,  and  Clark,  without  authority  from 
plaintiff,  indorsed  the  name  of  the  latter  on  the  note  and  sold  the 
same  to  the  bank,  and  afterward  the  latter  collected  the  note  and 
never  paid  the  proceeds  to  plaintiff,  then  the  jury  should  find  for 
the  plaintiff,  although  they  should  believe  from  the  evidence  that 
the  bank  was  ignorant  respecting  such  unauthorized  indorsement, 
and  purchased  the  note  in  good  faith  for  a  full  consideration  and 
before  maturity. 

The  instructions  in  behalf  of  the  bank  were  to  the  effect  that  if 
the  note  was  purchased  by  it,  in  good  faith  and  for  a  valuable  con- 
sideration of  Clark,  and  the  note  at  the  time  of  the  purchase  was 
indorsed  either  by  the  plaintiff,  or  by  his  authority,  the  find- 
ing should  be  for  the  defendant,  even  though  the  evidence  showed 
that  Clark  had  no  authority  to  sell  the  note.  And  the  third  in- 
struction for  the  defendant  told  the  jury  that  the  burden  of  proof 
was  on  the  plaintiff  to  show,  by  a  preponderance  of  evidence,  that 
the  indorsement  of  Quigley's  name  was  a  forgery.  These  instruc- 
tions put  the  case  very  fairly  to  the  jury.  Perhaps  the  last  instruc- 
tion went  further  than  the  law  warrants,  but  as  the  judgment  went 
in  favor  of  plaintiff  it  is  unnecessary  to  comment  on  any  supposed 
error  which  it  may  contain. 

Where  a  principcd  clothes  his  agent  with  apparent  title  to  a  negoti- 
able security,  as  ex.  gr.y  by  indorsing  such  a  note  in  blank,  and  the 
agent  contrary  to  the  commands  of  his  principal  negotiates  the  note 
to  one  who  purchases  in  good  faith  before  maturity  and  for  a  valuable 
consideration,  the  act  of  the  agent,  though  wholly  unauthorized,  will 
bind  the  principal  as  effectually  as  if  no  defect  of  authority  existed. 
Story  Agency,  §  443.  For  in  such  cases  where  one  of  two  innooent 
persons  must  suffer,  the  one  must  be  the  sufferer  who  gave  occasion 
to  the  commission  of  the  wrong.    Id. 

But  if  the  testimony  offered  on  behalf  of  the  plaintiff  be  true, 
Clark  had  neither  real  nor  apjiarent  authority  to  transfer  the  note. 
If  the  indorsement  was  a  forgery,  the  case  stands  here  as  if  the  in- 
strument bore  no  indorsement  at  all.  An  attorney  who  receives  a 
note  merely  for  collection  has  no  authority  to  make  any  other  dis- 
position of  it.     Ooodfellow  v.  LandiSy  36  Mo.  168  ;  Smith  v.  JohruoHt 
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71  id.  382.  So  that  taking  the  testimony  offered  by  the  plaintiff 
as  true^  the  bank  bought  the  note  from  one  not  aathorised  to  sell 
it,  and  from  one  not  possessing  an  apparent  title.  When  a  note 
payable  ''  to  order  "  is  not  indorsed  by  the  payee,  the  transferee  does 
not  aoquire  the  legal  but  only  the  equitable  title  (1  Dan.  Neg. 
bat,  §§  664  a,  741) ;  and  the  transferee  takes  it  as  a  new  chose  in 
action,  and  must  aver  and  prove  the  consideration,  and  takes  it  sub- 
ject to  all  the  equities  which  attached  to  it  in  the  hands  of  his  trans- 
fener.  Id ;  Boeka  y.  NueUa,  28  Mo.  180.  And  though  under  our 
code  the  transferee  may  maintain  an  action  on  the  note  in  his  own 
name,  where  the  transfer  occurs  by  mere  delivery,  this  ability  to 
sue  in  his  own  name  cannot  confer  on  him  the  rights  or  the  status 
of  him  who  has  purchased  an  instrument  transferable  by  mere  de- 
livery, or  one  payable  to  an  order  and  indorsed  in  blank.  1  Dan. 
Neg.  Inst.,  supra  ;  id.,  §§  321,  573.  In  short  such  purchaser  is  not 
to  be  regarded  as  an  indorser  in  the  usual  course  of  business.  Id., 
§§  621,  781,  a.  For  these  reasons  the  instructions  on  which  we 
have  commented  furnish  the  defendant  no  just  ground  for  com- 
plaint. 

[Omitting  minor  questions.] 

For  these  reasons  the  judgment  snonld  be  ai&rmed. 

Judgment  afinmJL 

All 


Heath  v.  (^osliv. 

(80  Mo.  810.) 

OlnUraei^iUMitifofwflwUarifMioeiaiion, 

Hm  mambeiB  of  a  volontaiy  ueociation  for  edaoatioiud  purpoew  are  peiaonall j 
liable  for  the  wages  of  a  teaeher  hired  by  the  aeting  president  of  the  aaso- 
ditkML    (See  note,  p.  510.) 

ACTION  for  wages.    The  opinion  states  the  case.    The  plaint- 
iff had  judgment  below. 


T.  C.  Dungan,  for  himself,  and  T.  H.  Parriah,  for  appellants. 

LuirUrdy  for  respondent 
Vol.  L  —  64 
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Philip,  C.  It  appears  from  the  pleadings  and  proofs  that  in 
1874  the  defendant  Goslin,  who  was  connected  with  the  public 
schools  of  the  town  of  Oregon  in  Holt  county,  and  the  other  defend- 
ants and  citizens  of  said  town,  conceived  the  project  of  establishing, 
in  connection  with  the  public  school  system  of  the  community,  a 
high  grade  school  after  the  fashion  of  a  normal  school,  to  be  known 
as  the  ''  North-west  Missouri  Normal  School."  To  that  end  a  pub- 
lic meeting  of  the  citizens  was  called,  and  measures  were  inaugurated 
to  accomplish  the  purpose.  Defendant  Ooelin,  as  principal  of  the 
public  school,  was  to  have  charge  of  the  Normal  department  As 
a  means  of  raising  the  necessary  funds  for  its  conduct,  the  tuition 
was  fixed  at  130.  A  public  subscription  was  to  be  made  of  (30  by 
each  subscriber,  to  be  held  and  used  as  a  guaranty  fund,  subject  to 
assessment  to  pay  any  deficit  consequent  upon  a  failure  to  realize 
from  patronage  a  fund  sufficient  to  defray  the  expenses  of  running 
the  normal  department,  added  to  which  the  school  board  of  the 
public  school  furnished  (1,000  per  year  out  of  the  public  funds,  and 
the  use  of  the  public  building,  fuel,  etc. 

The  defendants  were  appointed  a  committee,  known  as  ''  The 
Board  of  Regents,"  to  take  charge  of  the  school  and  conduct  its 
affairs. 

The  school  was  opened  and  conducted  for  the  years  1877,  1878, 
and  1879.  The  plaintiff  was  employed  by  defendants,  as  such  board, 
for  the  years  1877  and  1878  as  a  teacher,  and  paid  by  them.  For 
the  term  to  begin  September,  187S  ending  June,  1879,  Goslin,  as 
president  of  the  board,  applied  to  the  plaintiff  to  renew  the  engage- 
ment with  her  as  teacher  for  that  term.  They  had  paid  her  (800 
the  year  before.  Ooslin  tried  to  get  her  to  take  less  for  the  year  in 
question.  She  declined,  and  thereupon  he  engaged  her  on  the  part 
of  the  board  at  the  sum  of  (800.  She  rendered  the  service  accord- 
ingly. The  board  paid  her  (400  in  money  for  the  first  and  second 
quarters,  and  for  the  third  and  fourth  quarters  they  gave  her  orders, 
signed  by  defendant  Ooslin,  as  president,  and  the  defendant 
llawkins,  as  secretary,  on  the  treasurer  for  (*^00  each,  on  which 
they  made  payments,  leaving  a  balance  of  (298.85,  and  interest 
unpaid.     To  recover  this  sum  this  suit  is  brought. 

The  court  sitting  as  a  jury,  found  for  the  plaintiff,  and  rendered 
judgment  accordingly.     The  defendants  have  appealed: 

1.  The  contention  of  the  defendants  chiefly  is  that  the  contract 
in  question  was  not  a  personal  undertaking  on  their  part,  but  they 
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were  acting  for  the  public,  and  the  plaintiff  rendered  the  service 
depending  npon  the  fund  that  might  come  from  the  sources  indi- 
cated in  the  foregoing  sfcatement. 

The  controlling  question  then  is,  to  whom  did  the  plaintiff  give 
tiie  credit,  and  whom  did  the  defendant  understand  her  to  be  credit- 
ing ?  If  as  a  matter  of  fact,  it  was  so  understood  by  both  parties 
as  to  become  a  part  of  the  contract  that  the  so-called  board  of 
regents  were  not  to  be  responsible  in  any  event  to  this  teacher  for 
her  agreed  wages,  they  would  not  bo  bound,  although  there  was  no 
responsible  principal  behind  them.  Enough  is  shown  by  the  record 
to  conclude  that  the  plaintiff,  when  she  performed  the  service, 
knew  the  origin  of  this  school,  and  the  source  from  which  the  board 
expected  its  pecuniary  sustenance.  It  is  also  true  that  she  testified 
she  did  not  expect  the  defendants  individually  to  pay  her.  But  she 
further  testified,  to  what  would  seem  to  be  the  plain,  common-sense 
idea  all  the  parties  must  have  entertained,  that  she  was  employed 
by  the  board,  and  '*  expected  the  board  —  the  defendants  —  would 
provide  the  means  with  which  to  pay  me;  I  had  nothing  to  do  with 
the  matter  of  raising  the  money;  I  did  not  agree  to  look  to  any 
particular  fund  or  source  for  funds;  the  board  hired  me  and  agreed 
to  pay  me;  I  supposed  they  would  raise  the  money  in  some  way; 
I  did  not  agree  to  take  any  pay,  or  rely  on  any  contingent  fund  or 
any  thing  of  the  sort;  they  employed  me  and  agreed  to  pay  me,  and 
I  looked  to  them  for  pay,  and  not  to  anybody  else  or  any  particular 
fund.'* 

There  were  other  facts  in  evidence  too,  which  in  our  opinion  en- 
titled the  plaintiff  to  have  the  issue  submitted  to  the  jury  as  to 
whether  the  defendants  were  personally  answerable.  Prior  to  this 
year  in  question  the  defendants  had  employed  the  plaintiff  and  paid 
her  as  a  board.  The  contract  had  for  one  year  been  reduced  to 
writing,  and  it  seems  to  have  been  the  purpose  and  desire  of  both 
parties  to  reduce  it  to  writing  for  this  year.  It  was  delayed  and 
neglected.  The  secretary  of  the  board  drew  up  and  signed  the  con- 
tract, but  it  was  not  completed  by  receiving  the  signatures  of  all 
the  |iarties. 

One  or  two  of  these  defendants  make  the  point  that  they  did  not 
authorize  the  acting  president  oi  the  board  to  make  the  contract, 
and  one  of  them  claims,  that  notwithstanding  the  minutes  of  the 
meeting  kept  by  tlie  secretary  show  he  was  present,  in  fact  he 
was  not  present  when  the  contract  was  drawn  up  and  warrants  is- 
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sued  to  plaintiff  on  account  of  her  saiarj.  Pretermitting  any  die- 
cussion  of  the  question  raised  as  to  whether  this  being  a  voluntary 
association,  and  not  a  body  corporate,  the  minutes  kept  by  the  act- 
ing secretary  are  competent  evidence  against  one  not  present  and 
assenting  thereto,  there  is  ample  in  the  case  to  submit  to  the  jniy 
from  which  the  knowledge  and  co-operation  of  all  the  defendants 
might  be  justly  inferred.  They  were  the  acting  board,  intrusted 
with  the  management  of  the  school.  They  had  been  for  years  em* 
ploying  and  jmying  this  woman.  They  knew  she  was  continuing 
to  teach  and  being  paid  out  of  the  funds.  They  had  not  with* 
drawn  from  their  self -imposed  office  as  a  managing  board. 

This  precise  question  was  presented  m  Daubledatf  v.  3/uskeity  7 
Bing.  110.  The  defendants  there  consented  to  become  directors, 
and  attended  meetings  as  such,  of  a  projected  water  company, 
for  which  an  act  of  Parliament  was  to  be  obtained  for  its 
mcorporatio'n.  The  defendants,  after  attending  one  or  more 
meetings,  failed  to  appear  further.  It  was  held,  although 
no  act  of  Parliament  was  had,  and  the  project  failed,  they 
were  responsible  for  works  ordered  at  subsequent  meetings  of  the 
projectors  which  they  did  not  attend,  hating  done  no  act  to  divest 
themselves  of  their  character  as  parties  coocemed  in  the  movement. 
To  whom  did  or  could  the  plaintiff  in  the  case  at  bar  look  for  pay 
but  to  t^e  parties  employing  her?  Whom  could  she  have  sued  but 
them?  Back  of  them  was  no  responsible  principaL  The  people  <rf 
the  community,  in  whose  interest  the  board  now  claim  they  were 
acting,  were  inaccessible.  As  was  said  by  Shbrwood,  J.,  in 
Blakely  v.  Benn$eke,  49  Mo.  195:  ''He  was  personaUy  chargeable 
even  on  his  own  showing  *  *  *  unless  he  had  disclosed  a  re- 
sponsible principal.  But  in  this  case  there  was  no  principal^ 
either  responsible  or  otherwise,  to  disclose.  Company  ''  I "  was  in- 
capable of  suing  or  being  sued;  it  possessed  none  of  the  elements 
or  attributes  of  a  legal  entity." 

Indeed  it  cannot  be  affirmed  that  the  intangible  public  author- 
ized this  board  to  employ  the  plaintiff.  The  mass  meeting  simply 
devised  a  plan  by  which  they  hoped  the  project  would  succeed. 
They  promised  nothing.  The  individuals  who  should  subscribe  to 
the  fund  merely  bound  themselves  to  the  extent  of  their  individual 
subscription,  and  no  further.  The  board  of  regents  accepted  the 
tendered  office  of  managers,  and  undertook  to  conduct  its  affairs, 
relying  upon  tuitions,  subscriptions  and  the  tl,000  annuity  from 
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the  public  Bchcxd  fund  to  meet  its  expenditures.  They,  and  not 
the  plaintiff,  are  the  parties  to  raise  this  fund.  And  if  they  dis- 
coYeied  they  could  not  succeed  it  was  their  plain  duty  to  have  ad- 
Tised  their  emplc^ee  of  the  fad,  so  that  if  she  continued  it  would 
have  been  at  the  risk  of  procuring  the  funds  for  her  payment  from 
another  source  than  the  individual  liability  of  the  board.  Had  the 
people  subscribed  a  certain  sum  to  promote  the  project,  to  be  paid 
annually,  or  otherwise,  and  the  defendants  had  engaged  the  plaint- 
iff with  the  understanding  that  they  were  the  mere  agents  of  this 
puUic  body  to  disburse  the  fund  subscribed,  she  could  not  have 
held  tiiem  personally  bound.  Tobey  y.  Glaflm^  3  Sumn.  379;  Par- 
nii  ▼.  Byre,  10  Bing.  282;  Story  Agency,  287.  On  the  other  hand 
it  is  well  settled  that  although  a  party  may  be  a  mere  agent,  and 
known  to  be  such,  yet  if  he  contracts  in  his  own  name,  or  in  his 
name  as  agent  when  his  principal  is  incapable  of  contracting,  or  is 
irresponsible,  the  law  presumes  he  intended  to  bind  himself.  Story 
Agency,  §§281,  282. 

The  justice  of  this  rule  rests  on  the  principle  that  otherwise  the 
party  performing  the  service  would  be  remediless.  If  the  agent,  in 
such  case,  would  stand  exonerated,  he  must  disclose  a  responsible 
principal.  LapsUy  v.  McKinstry,  38  Mo.  245,  and  the  authorities 
therein  cited. 

In  Harsley  v.  Bell,  1  Brown  Gh.  101,  it  was  held,  that  even  where 
certain  persons  were  appointed  commissioners  under  an  act  of  Par- 
liament for  making  a  river  navigable,  with  power  to  raise  money  on 
tolls  for  work  being  done,  and  the  commissioners  declined  paying 
for  this  work  upon  the  ground  that  no  funds  were  left,  the  com- 
missioners  were  personally  bound  upon  the  ground  that  the  credit 
was  given  to  them.  So  in  OuUen  v.  Duke  of  Queensberry,  1  Brown 
Oh.  101,  it  was  held  that  where  the  committee  of  a  voluntary  society 
entered  as  such  into  a  contract  with  tradesmen  for  business  to  be 
done  on  behalf  of  the  society,  the  funds  proving  insufficient,  all  the 
acting  committee  were  personally  answerable,  on  the  ground  that 
the  credit  must  fairly  be  presumed  to  be  given  to  them  rather  than 
to  the  subscribers  at  large. 

The  case  of  Tuti  v.  Hobbs,  17  Mo.  486,  is  not  parallel  There  the 
trustees  were  acting  vxrtute  offlciiy  and  contracted  as  such  under  the 
law  of  their  creation.  Back  of  them  was  a  responsible  principal. 
Their  duties  were  prescribed  by  law,  and  Tutt  knew  that  the  fund 
to  which  he  could  alone  look  for  pay  was  provided  by  law,  and  the 
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trastees  and  oommisBioner  were  the  mere  agents  of  the  law  for  its 
proper  diBbursement. 

[Omitting  other  points,] 

It  follows  that  the  judgment  of  the  Gironit  Court  isaflSrmed. 

Judgnteni  affirmkL 

All  concur. 

NoTB  BT  THB  Rbportbr.—  A  Tolaotaiy  association  was  fonned  for  the  en- 
eoangement  of  pigeon -breeding.  A  pablic  exhibition  was  held,  which  though 
not  specifically  aathorized  hy  the  oonstitation  or  bj  laws  of  the  assoctatien. 
was  not  inconsistent  with  its  objects.  HM,  that  members  who  participated 
in  a  vote  authorising  expenses  to  be  incarred  for  the  parposes  of  the  exhi- 
l^Uon,  or  who  assented  to  be  bound  bj  such  vote,  might  be  charged  in  equitj 
with  their  share  of  such  expenses,  at  the  suit  of  those  members  who  had  paid 
them.  Bay  ▼.  Powen,  184  Mass.  22.  But  in  Volger  ▼.  Bay,  181  Mass.  439 
an  action  in  regard  to  the  same  association,  it  was  held,  that  a  member  was  not 
liable  for  a  debt  incurred  bj  the  committee,  unless  it  appeared  that  he  was 
present  at  the  appointment  of  the  committee,  and  that  the  oommitlee  was 
aaihorised  to  incur  the  debt. 


BUBKB  Y.  AdAMB. 

(BO  Iffo.  8M.) 

J^ted^dsUo&rybifrsoordiM^, 

The  grantor's  recording  of  a  deed  expressing  the  reoeipit  of  the  ptuehsi  mousy 

is  prima  faeie  a  Talld  deliveiy.* 

EJECTMENT.    The  head-note  states  the  point    The  plaintiil 
had  judgment  below. 

E.  J.  Smith  and  W.  S.  Shirk,  for  appellant. 

Rice  (6  WalkeTy  for  respondent 

Phillips,  G.  [Omitting  other  points.]  It  is  chiefly  on  the  tes- 
timony of  this  witness  that  the  point  is  made  by  appellant's  coun- 
sel, that  there  was  no  delivery  of  the  deed  made  by  W.  H.  Burke 
to  Thomas  Burke.     What  constitates  a  delivery  of  a  deed  is  often 

•  See  Union  Mui.  /iw.  Co.  ▼.  (kmpbtU  (96  111.  267).  85  Am.  Bep  106. 
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«  mixed  question  of  law  and  fact.  An  arbitrary  rule  ought  not  to 
be  laid  down.  Each  case  must  stand  more  or  less  on  its  peculiar 
facts.  The  intent  to  convey  is  evidenced  by  the  act  of  making  out 
and  duly  executing  and  acknowledging  a  deed.  The  delivery  may 
be  evidenced  by  any  act  of  the  grantor  by  which  the  control,  or 
dominion,  or  use  of  the  deed  is  made  available  to  the  grantee.  It 
is  not  necessary  it  should  be  handed  over  actually  to  the  grantee, 
or  to  any  other  person  for  him.  It  may  be  delivered  under  certain 
circumstances,  though  it  remain  in  the  possession  of  the  maker. 
Where  however  there  is  not  an  actual  transfer  from  the  grantor  to 
the  grantee,  it  should  affirmatively  appear  from  the  circumstances, 
acts  or  words  of  the  parties,  that  the  intention  to  pass  the  title 
really  existed. 

In  Jacknon  v.  PhippSf  12  Johns.  421,  Judge  Spbnceu  said: 
''This  delivery  must  be  either  !ictual,  by  doing  something  and  say- 
ing nothing,  or  else  verbal,  by  saying  something  and  doing  nothing; 
or  it  may  be  both;  but  by  one  or  both  of  these  it  must  be  made;  for 
otherwise,  though  it  be  never  so  well  sealed  and  written,  yet  is  the 
deed  of  no  force.'* 

In  Burt  V.  Casseiy^  12  Ala.  734,  it  was  held  that  where  A. 
had  a  deed  drawn,  and  either  by  his  attorney,  or  in  person,  carried 
it  to  the  recorder  to  be  recorded,  that  was  a  sufficient  delivery,  al- 
though the  deed  was  not  in  fact  recorded.  The  court  say  :  ''  In 
•ur  judgment  these  facts  clearly  establish  a  delivery  of  the  deed. 
It  is  of  no  importance  whatever  that  the  vendee  was  not  present 
when  the  deed  was  made.  She  is  presumed  to  assent  to  it  as  the 
deed  was  for  her  benefit."  The  Supreme  Court  of  Pennsylvania 
very  properly,  as  I  conceive,  hold  that  while  the  recording  of  the 
deed  is  not  absolutely  conclusive  of  the  fact  of  delivery  it  is  evidence 
thereof  and  an  assurance  by  the  grantor  of  the  title  in  the  grantee. 
Blight  V.  Schenck,  10  Penn.  St  289.  The  countervailing  proof 
therefore  that  the  recording  was  not  designed  as  a  delivery  should 
be  clear  and  persuasive  in  the  instance  where  the  grant  was  against 
the  interest  of  the  grantor,  as  where  the  receipt  of  the  purchase- 
money  is  acknowledged  in  the  deed.  In  an  early  decision  our  Su- 
preme Court  held  that  the  recording  of  a  deed  did  away  with  the 
old  common-law  livery  of  seisin.     Perry  v.  Price,  1  Mo.  656. 

In  Ayres  v.  Hayes^  13  Mo.  252,  it  was  held  that  a  deed  of  trust 
recorded  by  the  maker  without  the  knowledge  of  the  beneficiary  was 
a  substantial  delivery.     Its  acceptance  by  the  ceeiui  que  trust  might 
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be  pfesnmed  because  the  grant  was  for  his  benefit ;  and  in  Pearce 
T.  Dansfarth,  13  Mo.  360,  it  was  again  held  that  **  the  delivery  of  a 
deed  by  the  grantor  for  the  purpose  of  having  it  recorded  may 
under  proper  concurring  circumstances  be  regarded  as  a  delivery  to 
the  grantee. '*  I  think,  both  on  authority  and  reason,  that  where 
the  deed  is  duly  executed,  acknowledged  and  put  to  record  by  the 
grantor,  it  is  persuasive  evidence  as  against  him,  especially  where 
the  purchase-money  is  receipted  for,  that  he  intended  thereby  to 
pass  the  title ;  and  the  act  would  constitute  the  delivery  so  as  to 
throw  the  burden  on  the  grantor  and  his  privies  to  show  by  clear 
countervailing  evidence  that  it  was  not  a  delivery.  In  this  case  the 
"proper  concurring  circumstances"  are  strongly  against  the  pre- 
tension that  the  deed  was  not  delivered.  The  deed  had  remained 
of  record  for  over  five  years,  at  the  time  of  the  grantee*s  death, 
unassailed,  the  grantor  in  the  meantime  stating  to  his  neighbors 
tiiat  he  had  conveyed  the  land  to  his  brother  and  received  part  of 
the  purchase-money  and  expected  the  balance  in  a  short  time. 
Within  eight  days  after  his  brother  died  he  committed  an  act  of 
forgery  in  an  effort  to  get  the  title  out  of  him  and  his  heirs.  The 
fact  that  he  had  the  deed  in  his  possession  after  his  brother's  death 
is  not  important,  in  view  of  all  the  facts  in  this  case.  His  brother 
was  an  illiterate  man,  they  lived  together,  and  his  brother  died  in 
the  house  where  W.  H.  Burke  lived,  leaving  a  widow  and  this 
plaintiff,  a  mere  boy,  helpless  and  at  the  caprice  of  this  wily  uncle. 
We  think  the  evidence  of  delivery  was  fairly  submitted  and  this 
issue  was  found  for  the  right  party. 

On  the  whole  record  the  judgment  was  unquestionably  for  the 
right  party  and  the  judgment  of  the  Circuit  Court  is  therefore 

affirmed. 

Judgment  affirmed. 
All  concur. 


Lboo  v.  Duklbayt. 

(80  Mo.  666.) 

Libel  —  wMrdsnat  aeHenabU, 

A  written  allegation  that  the  plaintiff  was  saperviaing  arehHeet  of  a 
and  promised  and  gave  to  the  defendants  work  on  it,  for  a  oommisBioii  paid 
him  bj  them,  is  not  actionable  in  itoelf . 
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LIBBL.     The  opinion  states  the  case.     The  defendant  had  judg- 
ment below. 

Taylor  A  Pollard,  for  appellant 

T.  A.  it  H.  M.  Post  and  C,  F  MouUon,  for  respondents. 

EwiKO,  C.  This  IS  an  action  for  libel  by  the  appellant.  Judg- 
ment in  the  St  Louis  Circuit  Court  for  defendants.  Appealed  to 
the  St.  Louis  Court  of  Appeals  where  the  judgment  was  affirmed 
and  brought  here  for  review.  The  judgment  of  the  Circuit  Court 
was  affirmed  upon  the  ground  that  the  petition  does  not  state  a 
cause  of  action.  And  it  will  be  therefore  necessary  to  set  out  the 
petition  in  full  which  is  as  follows:  The  plaintiff  complains  and 
alleges: 

1.  That  the  plaintiff,  on  the  6th  day  of  August,  1879^  was  and 
for  several  years  prior  thereto,  had  been  and  still  is  an  architect 
and  superintendent,  and  as  such  was,  had  been,  and  still  is  carrying 
on  the  business  as  architect  and  superintendent  in  the  city  of  St 
Louis,  and  State  of  Missouri ;  and  had  always,  as  such  architect 
and  superintendent  conducted  and  demeaned  himself  with  honesty 
and  fidelity,  and  had  never  been  guilty  of  any  miscionduct  or  mal- 
practice in  his  said  capacity  and  profession  of  architect  aud  super- 
intendent That  by  reason  of  said  capacity  and  fidelity,  the 
plaintiff  in  his  capacity  of  architect  and  superintendent  had  on  the 
6th  day  of  August,  1879,  acquired  a  large  and  lucrative  business 
in  his  profession  aforesaid,  and  enjoyed  the  confidence  of  the  best 
citizens  and  business  men  of  the  city  of  St  Louis,  and  but  for  the 
grievances  hereafter  complained  of  would  still  have  enjoyed  the 
same. 

2.  That  on  or  about  the  8th  day  of  August,  1879,  and  on  divers 
other  days,  thereafter  and  before  the  bringing  of  this  suit,  the  said 
defendants,  in  the  city  of  St.  Louis,  State  of  Missouri,  published 
and  caused  to  be  pubbshed,  shown  and  exhibited  to  divers  persons, 
the  following  written  words  concerning  the  plaintiff,  and  of  and 
oonceming  him  m  his  capacity  and  profession  of  architect  and 
BU))erintendent,  to-wit : 

t$TATS  OF   MiSeOUBI,  )   „ 

Viiy  of  St.  Louiif,    J  '*' 

Be  it  remembered  that  on  this  6th  day  of  August,  1879,  person- 
Vou  L  — 65 


514  MISSOURI, 


Leggy  Donleavy. 


ally  appeared  before  me  the  undersigned,  a  notary  pabbc  within  and 
for  the  city  and  State  aforesaid,  duly  qualified  for  a  term  expiring 
January  8,  1882,  Anthony  0.  Dunleayy,  who  being  by  me  duly 
sworn,  on  his  oath,  deposes  and  says  that  heretofore,  to-wit,  on  the 
1st  day  of  June,  1873,  he  was  a  member  of  the  firm  of  John  E. 
Oxley  &  Co.,  doing  business  in  the  city  of  St.  Louis ;  that  said 
firm  on  said  date  made  a  proposition  to  do  the  galvanized  iron,  tin 
and  copper  work,  on  and  about  a  certain  public  school  building  in 
course  of  erection,  at  Litchfield,  Illinois,  of  which  building  one 
J.  B.  Legg,  of  St.  Louis,  was  supervising  architect,  and  the  de- 
ponent further  says  that  said  J.  B.  Legg  promised  John  E.  Oxley, 
the  other  member  of  said  firm  of  John  K  Oxley  &  Co.,  to  give  said 
firm  the  contract  for  said  work  on  the  building  aforesaid,  provided 
the  sum  of  1200  was  paid  to  him,  the  said  Legg,  as  commissions  by 
the  said  firm  of  John  E.  Oxley  &  Co.,  the  said  John  E  Oxley 
agreed  to  pay  said  amount  to  said  Legg,  and  informed  this  deponent 
of  said  agreement,  and  the  said  sum  of  1200  was  afterward  paid  by 
this  deponent  to  said  J.  B.  Legg  according  to  said  agreement,  the 
last  payment  of  $100  being  made  by  this  deponent  to  J.  B.  Legg  on 
the  9th  day  of  June,  1873,  and  further  this  deponent  says  not 

A.  C.  DUKLBAVT. 

Sworn  and  subscribed  before  me  this  ) 
6th  day  August,  A.  D.  1879.         ) 

[l.  8.]        August  Ahbbns, 

Notary  Public,  City  of  St.  Lauia. 

3.  That  the  defendants  meant  thereby  to  impress  ^e  public 
with  the  belief  that  plaintiff  was  wholly  unworthy  of  confidence 
and  trust,  in  said  capacity  and  profession  of  architect  and  superin- 
tendent, and  said  publication  was  so  understood  to  imply,  by  those 
to  whom  the  same  was  published  and  exhibited  as  aforesaid. 

4.  The  said  publication  was  false  and  malicious,  and  by  means 
thereof  plaintiff  hath  been  and  is  greatly  injured,  prejudic^  in  his 
reputation  aforesaid,  and  has  also  lost  and  been  deprived  of  great  gain 
and  profit,  which  would  otherwise  have  accrued  to  him  in  his  said  pro- 
fession and  business  of  architect  and  superintendent,  to-wit,  $50,000. 

Plaintiff  says  he  is  damaged  m  the  sum  oi  t50,000,  for  which  and 
costs,  he  demands  judgment. 

The  answer  is  1st,  a  general  denial ;  2d  justification ;  3d  and 
4th,  that  the  publication  was  pnvileged.  There  was  judgment 
for  defendant. 
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I.  The  first  point  made  by  the  respondents  is  that  the  petition 
does  not  state  a  cause  of  action.  K  this  be  true  it  is  an  end  of 
the  case  and  it  will  not  be  necessary  to  look  further  into  it  As  far 
back  88 10  Mo.  648,  in  the  case  of  Nelson  r.  Musgrave,  Judge  Naf- 
Toy  quoted  with  approval  the  definition  of  libel  from  Judge  Par- 
sons in  Commonwealih  y.  Clappf  4  Mass.  168,  which  is  as  follows : 
'^  A  malicious  publication  expressed  either  in  printing  or  writing, 
or  by  signs  or  pictures,  tending  to  either  blacken  the  memory  of 
the  dead,  or  the  reputation  of  one  who  is  alive,  and  expose  him  to 
public  hatred,  contempt  or  ridicule.''  This  definition  was  again 
approved  by  Bliss,  J.,  in  Price  v.  Whitsly,  50  Mo.  439.  In  what 
manner  does  the  affidavit  of  Dunleavy,  set  out  in  the  petition, 
blacken  the  reputation  of  the  plaintiff  ?  It  in  substance  alleges 
that  plaintiff  was  supervising  architect  of  a  certain  building  and 
defendants  paid  him  a  commission  to  give  defendants  the  coAtcaet 
for  certain  work  thereon.  Suppose  that  was  true,  how  would  it 
show  that  plaintiff  was  degraded  or  brought  into  contempt  or  ridi- 
cule ?  The  words  to  be  actionable  jtier  s$  *'  must  be  such  as  if  true 
would  disqualify  him  or  render  him  less  fit  properly  to  fulfill  the 
duties  incident  to  the  special  character  he  has  assumed."  Towns. 
Lib.  &  SI.,  §  190 — ''Words  to  be  actionable  on  this  ground  (as 
disparaging  plaintiff  in  his  calling)  must  touch  him  in  his  office, 
profession  or  trade."  ''They  must  impeach  either  his  skill  or 
knowledge,  or  his  official  or  professional  conduct."  Odgers  on  Lib. 
ft  SI.  65;  Fitzgerald  v.  Jtedfield,  51  Barb.  484.  Every  false 
charge  is  not  libellous.  It  must  come  within  the  definition.  It 
must  "blacken  the  memory  of  the  dead  or  the  reputation  of  one 
who  is  alive,  and  expose  him  to  public  hatred,  contempt  or  ridi- 
cule." In  our  opinion  the  affidavit  in  this  case  does  neither  and  is 
therefore  not  libellous  per  8$. 

IL  The  words  set  out  in  the  petition  not  being  libellous  per  ee 
and  therefore  not  actionable,  it  becomes  necessary  by  prefatory 
averments  to  set  out  the  extrinsic  matter  which  will  render  them 
80  McManus  v.  JackeoHy  28  Mo.  58.  In  Bundy  v.  Harty  46  Mo. 
460.  Bliss  J.,  says  :  '*  Indeed  I  have  never  heard  the  general  princi- 
ple doubted,  that  where  words  are  charged  that  are  not  actionable 
without  a  knowledge-  of  some  extrinsic  fact,  it  is  necessary  to  set 
forth  that  (act  by  way  of  preliminary  averment."  If  this  is  not 
done  there  is  no  cause  of  action  shown.  These  necessary  extrinsio 
facts  being  averred  must  be  proven.     "  Innuendoes  are  used  to  so 
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connect  the  words  charged  with  the  averments  as  to  make  the 
petition  a  logical  and  complete  statement  of  the  plaintiff's  case/' 
The  same  doctrine  is  announced  in  Curry  r.  Cottifis,  37  Mo.  324  ; 
Church  y.  Bridgman^  6  Mo.  190;  Dyer  t.   Morris,  4  Mo.  214. 
Where  the  words  are  not  actionable  in  themselves  extrinsic  facts 
and  matters  must  be  stated  which  shall  render  them  so.     In  Cold- 
wettY.  Raymond,  2  Abb.  Pr.  193,  the  libellous  words  were  ^*  Married^ 
Joseph  W.  Caldwell  to  Miss  Elizabeth  Ehle  late  of  New  York " 
meaning  a  public  prostitute  by  that  name ;  thereby  intending  to 
charge  that  said  plaintiff  had  been  guilty  of  marrying  a  prostitute. 
The  court  say,  "  that  the  publication  on  its  face  bore  no  injurious 
or  defamatory  meaning  will  not  be  disputed;  and  it  is  a  well  settled 
rule  in  pleading  in  actions  of  this  character  that  where  the  words 
used  by  the  defendant  do  not  of  themselves  convey  the  meaning 
which  the  plaintiff  would  attribute  to  them,  and  such  meaning  only 
results  from  some  extrinsic  matter  or  fact,  such  extrinsic  matter 
or  fact  must  be  alleged  in  the  complaint  and  proven  on  the  trial.'' 
This  may  not  be  done  by  innuendo.    It  should  be  by  prefatory 
averments.     The  rule  is  uniform  that  such  averments  must  precede 
the  innuendo.     2  Abb.  Pr.,  supra.     Townshend  Lib.  A  Slander,  § 
836 ;  Christal  v.  Craig,  80  Mo.  367.     The  petition  in  this  case  has 
no  averment  showing  the  duties  of  a  supervising  architect,  nor  any 
allegation  by  which  it  is  made  to  appear  that  those  duties  are  in 
conflict  with  his  taking  commissions  from  a  sub-contractor  to  aid 
him  in  obtaining  a  sub-conti'act  on  the  building  he  is  supervising. 
The  nature  of  the  alleged  charge  is  not  such  that  the  court  may 
presume  that  plaintiff^s  reputation  is  blackened  or  that  he  is  thereby 
exposed  ''to  public  hatred,  contempt  or  ridicule.''     ''If  this  is 
a  libel  of  plaintiff  in  his  business  it  is  so  on  account  of  some  ex- 
trinsic fact,"  or  some  special  obligation  he  was  under  to  his  em- 
ployer.    If  so,  his  petition  must  allege  it.     The  universal  rule  of 
pleading  is  that  if  the  woixls  are  not  libellous  f}er  se,  the  petitiou 
must  by  preliminary  averments  show  extrinsic  facts  from  which  the 
libel  results.     2  Abb.  Pr.,  sftpra  ;  Pollard  v.  Lyon,  91  U.  S.  225, 

This  petition  does  not  contain  the  necessary  averments  of  ex- 
trinsic matter,  and  for  these  reasons  the  judgment  of  the  Court  of 
Appeals  is  affirmed. 

JudpnmU  afirmed. 

All  concur. 
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OiTT  OF  Oalybstok  y.  Poskaivskt. 

(PTmuIIS.) 
N^gHgtnee  — proximaU  came 

Wkneaehlld  fell  Into  an  excavation  negligenU7  left  open  on  a  poblle  sidewalk, 
and  was  hurt  l^  striking  upon  broken  glass  at  the  bottom,  hetd,  tliat  the 
defect  in  the  sidewalk  was  the  proximate  eanse  of  injury.* 

AOnON  for  personal    injury  by  negligence.     The   head-note 
stetes  the  point    The  defendant  had  judgment  below. 

Jof.  B.  Stubbs,  for  appellant 

Waul  Waliser  and  Kilpatrick^  for  api>ellee. 

Stayton',  a.  J.  [Omitting  other  questions.]  The  oonrt  gaYO 
the  following  charge  : 

(L  ''If  the  injury  occasioned  did  not  result  from  the  slipping 
into  the  ditch  alone»  but  was  prodaced  by  the  accidental  lighting 
upon  a  broken  bottle  or  other  piece  of  glass  or  sharp  instrument,  and 
thereby  the  injury  was  inflicted,  the  city  would  not  be  responsible 

*8m  CkmpbeU  v.  CUy  of  StiUwUer,  po$t. 
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for  such  accidental  injury  resalting  from  such  a  cause  if  unknown 
to  the  city,  and  such  a  cause'  the  city  should  not  be  expected  to 
know  without  special  notice,  or  without  it  had  existed  so  long  that 
by  ordinary  care  it  would  have  been  discoTered  and  known." 

There  were  but  two  possible  causes  of  the  injury  under  the  evi- 
dence if  there  was  no  failure  to  exercise  due  care  by  the  plaintiff. 

The  fall  must  have  resulted  from  the  defective  sidewalk  or  ditch 
contiguous  to  it,  or  from  defects  m  both,  and  the  injury  must  have 
resulted  from  the  fall ;  or  the  fall  so  resulting,  the  plaintiff  must 
have  been  injured  by  falling  on  some  substance  in  the  ditch. 

Under  the  other  charges  given  the  jury  must  have  found  that 
the  plaintiff  used  due  care,  and  must  have  found  that  there  was 
neglect  on  the  part  of  the  city,  or  their  yerdict  would  necessarily 
have  been  different. 

If  there  were  broken  bottles  or  other  pieces  of  glass  or  sharp  instru- 
ments in  the  ditch,  without  which  the  injury  notwithstanding  the 
fall  would  not  have  resulted,  even  then  though  these  things  could  not 
have  proved  hurtful  without  the  fall,  if  the  fall  was  caused  by  the 
defective  condition  of  the  sidewalk,  then  it  must  be  deemed  the 
proximate  cause  of  the  injury.  Ring  v.  City  of  OohoeSy  77  N.  Y. 
83 ;  8.  c,  33  Am.  Bep.  574 ;  Pabner  v.  Inhabitants  of  Andaver,  2 
Gush.  601. 

If  the  injury  resulted  from  one  of  the  causes  or  from  the  two 
combined,  if  such  cause  would  not  have  existed  but  for  the  n^lect 
of  the  city,  then  it  would  be  liable  if  there  was  no  failure  on  the 
part  of  the  plaintiff  to  exercise  due  care. 

This  being  true,  the  charge  of  the  court  was  sufficiently  full  m 
this  respect,  and  it  was  not  error  to  refuse  the  first  instruction  asked 
by  the  defendant,  even  if  it  had  presented  correct  legal  propositions. 

The  charge  as  asked  however  in  effect  contained  the  proposition 
that  the  city  would  not  be  responsible  if  the  injury  would  not  hare 
occurred  but  for  the  glass  or  otlier  sharp  substance  in  the  drain ; 
imd  this  without  reference  to  whether  it  was  negligence  in  the  citj 
under  all  the  circumstances,  to  permit  the  dram  to  be  in  that  con- 
dition. 

AjfirnmL 
WiLUB,  0.  J.,  did  not  sit 
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an  T«x.  in.) » 

3tidence — deelartUiont  —  re$  getUB. 

A  eldld  died,  as  alleged,  from  an  injaxy  by  a  bolt  carelessly  left  piojeeting 
from  the  curb  of  a  city  sidewalk.  Immediately  after  the  injury  he  told  his 
mother  the  cause  of  the  injury,  weeping  from  pain  at  the  Ume,  and  the  next 
day  he  told  his  father.  In  an  action  for  damages  against  the  city  by  the 
father,  the  father  testified  to  the  son's  declaration  to  him,  and  that  he  and 
the  son  together  went  to  see  the  bolt  in  consequence  of  the  son's  declaration, 
and  found  drops  of  blood  on  it;  hM,  that  the  declaration  to  the  mother  was 
ocMupetent,  but  that  to  the  father  incompetent.* 

ACTION  of  damages  for  death  of  minor  child  caused  by  negli- 
gence.     The  opinion  states  the  point.     The  plaintiff  had 
judgment  below. 

Geo,  Mason,  for  appellant. 

8TATTON9  A.  J.  [Omitting  other  points.]  There  is  no  direct 
proof  as  to  how  the  child  received  the  injury  of  which  it  died^  bat 
it  is  contended  that  he  received  a  wound  on  his  foot  from  a  project- 
ing iron  bolt  in  the  sidewalk  on  one  of  the  streets  of  the  city  of 
Galveston. 

John  M.  Barbour,  the  father,  and  one  of  the  plaintiffs,  testified 
over  the  objections  of  the  appellant,  that  ''  next  morning  he  (the 
father)  told  him  (the  son)  to  come  and  show  the  object  that  had 
hurt  him.  From  what  he  said,  witness  examined  a  bolt  in  the  curb- 
mg  of  the  sidewalk  on  the  west  side  of  Eighteenth  street,  between 
post  office  and  Market  street,  being  the  first  bolt  in  the  curbing 
next  to  the  alley,  and  between  the  alley  and  Hibbert's  store,  and 
found  two  drops  of  blood  right  by  the  bolt.^' 

The  witness  then  went  on  to  describe  the  bolt,  and  stated  that  it 
projected  above  the  curbing  and  had  a  sharp  edge.  He  further 
stated  that  ''  the  boy  was  with  witness  when  he  examined  the  bolt; 
witness  went  there  to  look  at  it  in  consequence  of  what  had  occurred 
between  him  and  his  son.     The  boy  was  then  doing  very  well." 

*8ee  WaldeU  ▼.  if.    F.,  0U.,  B.  Co,  (95  N.  T.  274),  47  Am.  Rep.  41;  8UUe  ▼.' 

Haran,  po$t. 
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Mrs.  Barbour,  the  mother,  was  permitted  to  state,  over  the  ob- 
jection of  the  defendant,  that ''  the  boy  came  in  crying,  and  seemed 
to  be  suffering  very  much  with  his  foot,  and  said  he  had  hurt  it  on 
a  screw  bolt  on  the  curbing  of  Hibbert's  pavemenf  This  conver- 
sation occurred  on  the  same  evening  the  boy  received  the  hurt 

The  testimony  of  the  father  necessarily  had  upon  the  jury  all 
the  effect  which  his  statement  that  his  son  told  him  he  was  injured 
by  the  bolt  which  he  examined  could  have  had,  if  made.  The  evi- 
dent  intention  and  purpose,  which  by  the  course  pursued  was  fully 
accomplished,  was  to  get  before  the  jury  the  declaration  of  the  child 
as  to  the  manner  in  which  he  was  injured.  If  the  father,  under 
the  circumstances,  could  not  legally  have  been  permitted  to  narrate 
before  the  jury  what  his  son  had  told  him,  then  his  testimony  which 
was  intended  to  have,  and  must  have  had,  with  the  jury  the  same 
effect,  ought  not  to  have  been  admitted.  Parties  cannot  do  by  in- 
direction what  they  could  not  do  directly. 

The  father  testified  to  matters  which  occurred  the  next  day  after 
the  child  was  hurt,  and  the  matters  to  which  he  testified  could  in 
no  sense  be  termed  res  gestm. 

This  testimony  was,  in  effect,  a  narration  of  what  his  son  told  him 
as  to  the  cause  of  the  injury  which  he  had  received  the  day  before, 
and  should  have  been  so  far  excluded.  1  Greenl.  Ev.  108;  Whart. 
Ev.  261-263;  Whart.  Cr.  Bv,  690,  691;  Abb.  Tr.  Ev.  589;  Pe9pU 
v.  Davis,  56  N.  Y.  101;  0.  dt  M.  R.  Go.  v.  ffammerOeg,  28  Ind.  371. 

Too  great  a  time  elapsed;  the  statement  and  acts  of  the  son  were 
not  the  natural  utterances  of  a  simple,  truthful  child  prompted  by 
the  suffering  endured  at  the  time  through  the  injury;  there  was 
too  much  calculation  and  method  on  the  part  of  the  father,  who 
then  had  no  reason  to  believe  that  the  injury  was  more  serious  thaui 
boys  often  receive  in  the  most  innocent  pastime,  to  make  thoae 
things  to  which  he  testified  res  gesim.  It  was  simply  hearsay,  with 
no  feature  to  relieve  it  from  the  operation  of  the  rule  which  ex- 
cludes that  class  of  declarations. 

The  declarations  made  to  the  mother  by  the  child  were  of  a  dif- 
ferent character;  he  came  home  immediately  after  he  received  the 
injury,  crying,  and  smarting  with  pain  resulting  from  it,  and  child- 
like and  naturally  made  known  to  her  how  he  had  been  hurt ;  and 
we  may  say  of  his  declarations  made  under  such  circumstances,  as 
was  said  by  the  Supreme  Court  of  Missouri  in  the  case  of  ffarriman 
V.  Stowe,  57  Mo.  97:  ''The  aocident  and  the  declarations  formed 
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connecting  circamstanoes^  and  in  the  ordinary  affain  of  life  no  one 
would  donbt  the  truth  of  those  declarations,  or  hesitate  to  credit 
them  as  evidence."  The  weight  to  be  given  to  the  mother's  testi- 
mony and  her  credibility  were  questions  for  the  jury. 

We  think  the  evidence  of  the  mother  was  admissible.  EfUwhisiU 
V.  Feighner,  60  Mo.  215;  Elkins  v.  McKean,  79  Penn.  St  501; 
Hart  V.  Potpett,  18  Oa.  639;  Jordan's  case,  25  Oratt.  945;  C&m^ 
monweaUh  v.  McPikey  3  Cush.  181. 

The  evidence  of  Mrs.  Barbour  however  did  not  show  that  the  in- 
jury resulted  from  the  neglect  of  the  city,  nor  identify  the  instru- 
ment through  which  the  hurt  was  received,  and  the  testimony  of 
Mrs.  Hibbert  tended  to  show  that  the  injury  was  not  received 
through  a  projecting  bolt;  and  it  may  be  that  but  for  the  improper 
testimony  of  the  father  the  verdict  would  have  been  different. 

In  cases  of  this  character,  to  render  a  municipal  corporation  lia- 
ble, there  should  be  evidence  showing  that  it  had  notice  of  such  de- 
fect as  caused  the  injury,  for  it  cannot  be  presumed  that  notice  of 
every  trifling  defect  exists.  For  the  errors  pointed  out  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Rmmrsed  and  remanded. 

WiLUB,  C.  J.,  did  not  sit. 


SOHKBIDSE  V.    SaHBOM. 

m  Tez.  SOl.) 

Pmrtm^nkip — $aie  of  omUteoioek — on  Simdaif. 

Om  partDMr  inajr  sell  tlie  entire  stook  of  the  firm  to  pay  its  debts  in  good  faiUi,* 
and  WMj  do  it  on  Snnda7,  it  not  being  in  tbe  usual  business  of  sales,  and 
being  a  work  of  necessitj. 


T 


BIAXi  of  right  .to  merchandise.    The  opinion  states  the  case. 


Paindoxtor  A  Paddfordy  for  appellants. 
Brown^  Ramwy  d  Crane,  for  appellee. 


•See  duOidan  v.  3mM  (15  Neb.  476).  48  Am.  Bep.  854. 
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Watis,  J.  OoM.  App.  This  is  a  proceeding  according  to  the 
statate,  to  try  the  right  of  property  to  certain  merchandise.  Appel- 
lants, claiming  as  creditors  of  Chapman  &  Co.,  caused  an  attach- 
ment sued  out  against  that  firm,  to  be  levied  upon  the  property  in 
the  possession  of  appellee  Sansom,  who  claims  to  have  previously 
purchased  the  same  from  J.  H.  Brown  and  others,  who  had  pur- 
chased from  Chapman  &  Co.  The  material  issues  presented  by 
appellants,  and  contested  below,  were : 

1.  That  the  sale  was  made  by  Chapman  &  Co.  to  J.  H.  Brown 
and  others  on  Sunday  ;  that  they  sold  to  Sansom  on  the  same  day  ; 
and  for  that  reason  appellants  claim  that  the  sale  was  void,  and  ike 
property  subject  to  their  writ  of  attachment 

2.  That  the  sale  was  made  by  Chapman  &  Co.  for  an  inadequate 
consideration,  and  for  the  purpose  and  with  the  intention  to  hinder, 
delay  and  defraud  their  creditors,  and  that  this  was  well  known 
to  the  purchasers  at  the  time,  and  also  known  to  Sansom  at  and 
before  his  purchase. 

3.  That  the  sale  was  made  by  Chapman  without  the  concurrence 
of  the  managing  partner,  Smith,  and  therefore  void,  and  the 
property  subject  to  the  writ  of  attachment 

The  court  found  against  appellants  upon  each  of  these  isisues, 
and  it  is  now  claimed  that  these  findings  are  erroneous. 

For  the  sake  of  convenience  these  questions  will  be  considered  in 
reversed  order. 

Cenerally  each  partner  may  bind  the  firm  by  any  act  or  contract 
that  is  embraced  in  the  general  scope  of  the  partnership  business. 
Each  partner  is  considered  generally  as  the  agent  of  the  firm  in  all 
matters  pertaining  to  its  business,  and  as  such  may  bind  the  other 
partners  the  same  as  if  he  acted  under  a  duly  executed  power  of 
attorney  for  that  purpose.  McKinney  v.  Bradbury,  Dallam,  441 
Blodgeit  V.  Weed,  119  Mass.  215  ;  Decker  v.  HoweUy  42  Cal.  636 
Oampbea  Y.  Dent,  54c  Uo.  325;  Pahlnian  v.  Tayhr,  75  Dl.  629 
Kenney  v.  AUvater,  77  Penn.  St  34. 

It  is  also  well  settled  that  one  partner  has  the  authority  and  may 
sell  the  whole  or  any  part  of  the  assets  of  the  firm  in  the  regular 
course  of  business,  or  for  the  purpose  of  paying  the  debts  of  the 
firm,  where  there  is  no  fraud  in  the  sale.  Oraser  v.  SMlwagen,  25 
N.  Y.  315  ;  Wittiams  v.  Bamett,  10  Eans.  455  ;  Habtmd  v.  S^ 
ardy  23  Ala.  558 ;  Cayton  v.  Hardy,  27  Mo.  536  ;  Arnold  v.  Bromiy 
24  Pick.  89 ;  Lamb  v.  DurarU,  12  Mass.  54. 


/ 
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Neyerthelesfl  one  partner  cannot  use  the  partnership  property, 
either  in  whole  or  in  part,  in  the  payment  of  his  individual  debts, 
unless  it  is  done  with  the  assent,  either  expressed  or  implied,  of  the 
other  members  of  the  firm.  Buck  t.  Masley,  24  Hiss.  170 ;  Rogers 
T.  Baichelar,  12  Pet  221 ;  Sauntry  y.  Dunlap,  12  Wis.  364. 

Bat  as  has  been  already  shown,  he  may  sell  the  partnership  effects 
in  whole  or  in  part  in  the  payment  of  partnership  debts,  without 
the  assent  of  the  other  partners,  provided  that  the  sale  is  not  tainted 
with  fraud. 

Here,  Chapman  alone  was  present,  and  as  is  claimed,  made  a 
tonajide  sale  of  the  property  in  payment  of  partnership  debts,  for 
the  purpose  of  avoiding  a  sacrifice  of  the  property  by  levy  of  the 
attachment  It  seems  that  Smith,  the  other  partner,  has  acquiesced 
in  the  sale ;  at  least  it  does  not  appear  that  any  complaint  was 
made  by  him.  Hence  the  conclusion  is  reached  that  Chapman  had 
the  right  to  make  the  sale  for  the  purpose  claimed,  provided  that 
it  was  in  no  way  tainted  by  fraud. 

And  that  is  the  next  question  for  consideration. 

[Omitting  it] 

But  it  is  earnestly  insisted,  that  as  the  sale  and  delivery  both  to 
Brown  and  others,  and  by  them  to  Sansom,  was  made  upon  Sun- 
day, the  transaction  was  therefore  inhibited  by  law,  and  con- 
sequently void  in  that  sense  of  the  term  that  subjects  the  property 
to  the  writ  of  attachment 

If  it  should  be  conceded  that  this  transaction  came  within  the 
statutory  inhibition,  it  by  no  means  follows  that  it  would  be  void 
in  that  broad  signification  or  sense  of  that  term  urged  by  the  appel- 
lants. It  clearly  appears  that  the  contract  was  entirely  executed 
on  the  day  of  the  sale,  i.  $.,  the  property  was  delivered  and  the  con- 
sideration paid  by  the  cancellation  and  delivery  of  the  evidences  of 
Chapman  &  Co.'s  indebtedness.  Such  being  the  case,  in  the  absence 
of  fraud  in  the  sale,  the  title  vested  in  Brown  and  others,  Chapman 
k  Co.  could  not  maintain  an  action  for  the  recovery  of  the  property; 
all  their  right  passed  by  the  sale  and  delivery,  and  as  appellants  had 
no  other  or  greater  right  to  the  property  than  Chapman  &  Co.  had, 
they  could  not,  as  creditors  of  the  latter,  m  the  absence  of  fraud  in 
the  sale,  maintain  an  action  for  its  recovery  that  could  not  be  main- 
tamed  by  Chapman  &  Co.  That  is  the  transaction  would  not  be 
absolutely  void  under  all  circumstances  and  lor  all  purposes,  but 
would  only  be  void  to  the  extent  ol  depriving  the  parties  of  any 
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right  of  action  based  upon  it  For  inatanoe^  Chapman  &  Oo.  could 
not  have  maintained  an  action  for  the  purchase-money  or  considera- 
tion,  had  it  not  been  paid;  neither  could  Brown  and  others,  for  a 
rescission  of  the  contract  or  for  damages,  on  account  of  fraud  in  the 
sale.  Smith  y.  Bean,  15  N.  H.  578;  Horion  v.  BuffifUon,  105  Mass. 
400;  Mo^0  Y.  KendaU,  2  Wis.  (Pinney),  104;  Benj.  Sales  (1st  ed.), 
416. 

The  inhibitions  against  engaging  in  secular  avocations  on  Sunday, 
which  could  have  the  remotest  bearing  upon  the  question  before  us, 
are  embraced  in  arts.  183  and  186  of  the  Criminal  Code;  the  first 
proYides  that:  '^  Any  person  who  shall  hereafter  labor,  or  compel, 
force  or  oblige  his  employees,  workmen  or  apprentices  to  labor  on 
Sunday,  shall  be  fined  not  less  than  ten  nor  more  than  fifty  dollars." 

Amoung  the  numerous  exceptions  from  the  operation  of  that 
article  are  works  of  necessity  and  charity.  The  other  article  is  that: 
"  Any  merchant,  grocer  or  dealer  in  wares  or  merchandise,  or  trader 
in  any  lawful  business  whatsoever,  who  shall  barter  or  sell  on  Sun- 
day, shall  be  fined  not  less  than  twenty  nor  more  than  fifty  dollars," 
etc.  This  article  had  for  its  special  object,  the  prevention  of  traders 
from  pursuing  their  usual  business  of  barter  and  sale,  and  thereby 
promote  a  proper  respect  for  the  sanctity  of  that  day,  dedicated,  as 
it  should  be,  to  rest,  contemplation  and  worship. 

Our  civil  statutes  provide  that  writs  of  attachment,  etc.,  may  be 
issued  and  levied  on  Sunday.  In  this  case,  the  writs  of  attachment 
had  been  issued  and  were  then  in  the  hands  of  the  officer  for  levy. 
To  avoid  the  levy  and  consequent  sacrifice  of  the  property,  it  is  not 
believed  that  any  one  would  contend  that  Chapman  &  Go.,  if  they 
had  the  money  could  not  have  lawfully  paid  off  and  discharged  the 
indebtedness  on  Sunday.  And  no  difference  upon  principle  is  per- 
ceived between  a  payment  in  money  and  a  payment  in  property,  in 
this  respect.  Either  would  be  a  work  of  necessity  under  the  cir- 
cumstances. And  neither  would  be  included  in  the  spirit  and  in- 
tention of  the  two  articles  quoted  above  from  the  Criminal  Code. 

Our  conclusion  is  that  there  is  no  error  m  the  judgment,  and 
that  it  ought  to  be  affirmed. 

Judgmmi  ajfirnmL 
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Oarrier — railroad — pas»enger  on  wrong  train  ^  ^^oeUon. 

The  plaintiff  at  Jacksonville  bought  a  ticket  on  the  defendant's  railway  to 
lakhart,  and  entered  a  train  pointed  out  to  him  by  the  ticket  seller.  The 
conductor  accepted  the  ticket,  but  immediately  notified  him  that  the  train 
did  not  stop  at  Elkhart,  and  tliat  he  could  get  off  at  Palestine  and  there  re- 
some  his  Journey  for  Elkhart.  He  refused  to  get  off  and  was  ejected.  HoUL^ 
proper.    {See  note,  p,  527.) 

ACTION  for  daunages  for  personal  injaries  by  wrongful  ejection 
from  a  nulroad  train.    The  opinion  states  the  case*     The 
plaintiff  had  judgment  below. 

John  Young  Oooeh^  for  appelhtnt. 
Word  dk  Olenn,  for  appellee. 

Stattok,  a.  J.  In  80  far  as  it  was  necessary  to  do  so,  the  charge 
of  the  court  bolow  clearly  informed  the  jury  as  to  the  rights  of  the 
lespectiTo  parties  on  each  ground  of  action  embraced  in  the  peti^ 
tion. 

One  ground  of  action  was  the  failure  of  the  appellant  to  carry 
the  api>ellee  from  Jacksonyillo  to  Elkhart  on  the  train  on  which  he 
started  from  the  former  place. 

The  other  ground  of  action  was  that  the  conductor  ejected  the 
appellee  from  the  train  on  which  he  left  JacksonTille,  in  an  improper 
manner,  from  which  he  alleged  injury. 

Under  the  uucontro verted  facts  presented  by  the  record  it  does 
not  become  necessary  to  determine  whotJier  the  contract  made  be- 
tween the  appellee  and  the  person  who  was  acting  as  ticket  agent  in 
the  appellant's  ofliceat  Jsicksonvillc  was  binding  on  the  api)elIantor 
not.  To  that  person  the  cost  of  passzigc  to  Elkhart  was  imd,  and 
the  appellee  received  in  good  faith  a  ticket  from  him,  which  on  its 
face  was  good,  and  entitled  liim  to  be  carried  from  Jacksonville  to 
Elkhart  After  i>aying  for  and  receiving  a  ticket,  bearing  the  signa- 
ture of  the  proper  officer  of  the  company,  in  good  faith  he  entered 
the  car  of  tlie  apinsllant,  believing,  as  he  had  been  told  by  the  person 
who  sold  him  the  ticket,  that  on  that  train  he  could  go  to  Elkhart. 
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After  he  entered  the  train  and  the  journey  began,  the  oondactor 
recognized  the  validity  of  the  ticket  which  he  held,  by  recei?iiig 
it  as  an  evidence  that  the  holder  of  it  was  entitled  to  and  had  com- 
menced  a  journey  paid  for  and  evidenced  by  it  These  facts  made 
the  appellee  a  passenger  on  the  appellant's  train,  and  not  a  mere  in- 
truder or  trespasser.  Such  would  have  been  his  character  if  he  had 
held  no  ticket  at  all,  if  he  entered  the  car  of  the  appellant  in  good 
faith  mtending  to  make  the  journey  and  to  pay  his  passage. 

The  court  instructed  the  jury,  among  other  matters,  as  fol- 
lows: 

'*  The  proof  shows  that  the  railroad  company  runs  two  daily  trains 
between  points  named  in  plaintiffs  ticket,  and  the  regulation  that 
one  of  these  trains  shall  not  stop  at  all  stations  is  a  reasonable  regu- 
lation and  one  they  had  a  right  to  make«  and  a  passenger  who 
travels  on  said  road  with  notice  of  such  regulation  cannot  get  on  a 
through  train  and  demand  to  be  carried  to  a  point  at  which  said 
through  train  does  not  stop,  even  if  he  has  a  ticket  to  such  point, 
unless  he  goes  on  the  train  by  direction  of  the  railroad's  agents.  If 
the  person  who  acted  as  agent,  and  sold  the  ticket,  directed  the 
plaintiff  to  get  on  the  through  train,  he  had  the  right  to  get  on  said 
train  and  travel  upon  it ;  but  if  after  getting  on  he  was,  atar^;a- 
lar  station,  notified  that  the  train  would  not  stop  at  Elkhart,  it  was 
his  duty  then  to  get  off  and  take  the  proper  train  j  for  if  the  railroad 
agent  at  Jacksonville  make  a  mistake,  the  railroad  had  a  right  to 
correct  the  mistake  at  any  regular  stopping  station  for  that  train. 
If  then  he  was  informed  at  Palestine  of  the  mistake,  it  was  his 
duty  to  get  off,  and  if  he  did  not  do  so,  the  conductor  had  a  right 
to  put  him  off  in  a  proper  manner." 

There  was  no  question  made  as  to  the  right  of  appellee  to  a  pas- 
sage on  the  other  train,  from  Jacksonville  to  Elkhart,  on  the  ticket 
which  he  held, —  that  right  was  recognized. 

Under  the  facts  of  the  case  we  believe  that  the  charge  of  the 
court  correctly  presented  the  law  of  the  case  ;  and  that  in  so  far  as 
it  made  the  right  of  the  appellee,  in  any  respect,  to  depend  upon 
the  act  of  the  person  who  was  in  the  ticket  office  of  appellant, 
assuming  to  discharge  the  duties  of  its  agent,  and  from  whom  he 
purchased  the  ticket  on  which  he  was  traveling,  even  if  incorrect, 
could  not  have  prejudiced  the  appellant ;  for  the  uncontroverted 
facts  showed  that  the  appellee  was  informed  at  Palestine  that  the 
train  on  which  he  was,  under  the  regulations  of  the  road,  would  noi 
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ftop  at  Slkhart.  and  that  the  following  train  would,  and  that  he 
waa  requested  to  wait  for  that  train. 

The  jarj  waa  ako  fairly  instructed,  under  such  a  state  of  facts, 
that  it  was  not  thereafter  wrongful  to  eject  the  appellee  from  the 
train,  if  this  was  done  in  a  proper  manner. 

[Omitting  other  questions.] 

Judgment  affirmed. 

NoTB  BT  THS  Rbportkr.— In  PloU  ▼.  Ckkogo  db  NorthwetUm  R,  Co,,  8a 
pieiiia  Ooart  of  Wisoonaiii.  April  28,  1885,  it  was  held  that  it  is  the  datj  of  a 
paaaenger  to  aaoertain  whether  the  tndn  he  is  ahoat  to  take  will  carry  him  and 
imt  him  off  at  hia  destination,  and  in  this  regard  he  is  hound  by  the  rales  and 
regolalions  of  the  road.  The  court  said:  "  The  plaintiff's  right  to  recover  in 
this  action  depends  upon  the  question  whether  the  companies  were  bound  to 
cany  her  to  her  destination,  at  Wonewoc,  on  the  same  train  which  carried  her 
from  8t.  Paul  to  Elroy.  If  they  were,  then  she  would  be  entitled  to  recover 
Ruch  damages  as  she  sustained  by  being  compelled  to  leave  the  train  at  Elroy, 
and  remain  there  until  the  next  train  in  the  morning,  which  carried  her  to  her 
destination.  If  they  were  not  so  bound,  then  she  would  not  be  entitled  to  re- 
cover any  sum  against  either  company.  The  Jury,  in  their  special  verdict,  find 
among  other  things,  1,  '  that  the  train  which  carried  the  plaintiff  from  St. 
Paul  to  Elroy  did  not  ordinarily  stop  at  Wonewoc ; '  and  3,  '  that  it  did  some 
times  stop  at  Wonewoc  for  the  purpose  of  letting  off  passengers.'  Although 
the  eourt  excluded  evidence  offered  by  the  defendants  to  show  that  this  train, 
aeeoffding  to  the  regulations,  was  not  in  the  schedule  of  accommodation  trains, 
and  that  there  were  two  trains  run,  daily,  stopping  at  all  stations  on  the  road. 
It  seems  to  us  that  was  furnishing  reasonable  accommodation  for  persons 
travelling  to  and  from  the  smaller  towns  on  the  line  of  the  road.  That  regu- 
lations of  the  kind  made  by  the  defendant  companies  are  reasonable,  and 
should  be  upheld  by  the  courts,  is  fully  established  by  the  authorities.  R.  Co. 
V  Ramdolph,  58  111.  510;  s.  c.  5  Am.  Rep.  50;  R.  Co.  v.  Jftuum,  60  Ind.  141; 
a  c,  19  Am.  Rep.  708;  R.  Co.  v.  AppUwhiU,  52  Ind.  540;  R.  Co.  v.  HaUan,  50 
Ind.  13;  Dietrich  v.  R,  Co.,  71  Penn.  St.  482;  b.  c,  10  Am.  Rep.  711;  Jahnmn 
V.  R.  Co.,  46  N.  H.  218;  Cheney  v.  R.  Co.,  11  Mete  121;  R.  Co.  v.  Proctor,  1 
Allen,  267;  F%nk  v.  RaOway  Co.,  4  Lans.  147;  R.  Co.  v  Bartram,  11  Ohio  St. 
457.  7&rton  v.  Railway  Co.,  64  Wis.  284;  s.  c,  41  Am.  Rep.  28.  The  rule  is 
dearly  and  briefly  expressed  by  the  court  in  R.  Co.  v.  Randolph,  $upra.  '  By 
his  ticket  a  passenger  acquires  only  the  right  to  be  carried  according  to  the 
custom  of  the  road;  he  has  the  right  tp  go  to  the  place  for  which  his  ticket 
calls  on  any  train  that  usually  carries  passengers  to  that  place,  but  he  cannot 
insist  on  being  carried  out  of  the  customary  course  of  the  road.'  It  is  also 
held  that  it  is  the  duty  of  the  passenger  to  ascertain  for  himself  whether  the 
train  upon  which  he  takes  passage  will  carry  him  and  put  him  off  at  the  des- 
tination to  which  he  wishes  to  be  carried.  See  cases  above  cited.  Some  of 
the  eases  hold  that '  it  is  the  duty  of  the  conductor  to  run  the  trains  according 
MX  public  anangements,  and  he  has  no  power  to  change  them,  and  a  passenger 
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has  no  right  to  infer  that  a  oondactor  has  any  such  power  from  hU  general 
duties  as  a  oondactor,  and  no  reason  to  suppose  that  he  can  hind  the  railroad 
oompanj  by  any  such  agreement.'  B.  Co,  ▼.  HaUan,  and  B.  Co.  ▼.  ApplewkUe, 
tupra.  In  order  to  entitle  the  plaintiff  to  recover  damages  in  this  acticm,  it 
was  incumbent  on  her  to  prove  that  she  had  either,  by  express  contract  with 
some  employee  or  agent  of  the  companies,  authorized  to  malce  the  same,  or 
according  to  the  rules  and  regulations  of  the  cmnpanies,  the  right  to  be  carried 
from  St.  Paul  to  Wonewoc  on  the  same  train  on  which  she  took  passage  at  St. 
Paul.  This  we  think  she  failed  to  prove  upon  the  trial.  The  jury  have  found 
that  the  train  on  which  she  took  passage  did  not  ordinarily  stop  at  Wonewoc, 
and  the  proof  given  on  the  trial,  that  it  had  before  that  time  occasionally  stop- 
ped there  to  permit  passengers  to  leave  the  cars  there,  did  not  estop  the  com- 
pany from  running  its  train  in  the  ordinary  way,  and  make  it  its  duty  to  stop 
on  this  occasion;  and  as  there  was  no  proof  tending  to  show  that  the  ticket 
agent,  or  any  other  agent  of  the  company,  had  either  agreed  with  the  plaintiff 
that  it  would  stop  there,  or  done  any  thing  which  can  be  reasonably  oonstrued 
into  an  implied  agreement  to  carry  her  to  that  place  on  that  train,  she  failed 
to  establish  a  cause  of  action  against  either  of  the  companies." 

In  PtnninffUm  v.  Philadeiphiat  ete,,  B.  Co.,  Od  Md.  05,  an  excursion  ticket 
conditioned  "  to  be  used  within  three  days,"  was  held  not  available  afterward, 
although  the  ticket  agent  had  informed  the  buyer  that  it  was  "  good  until  used.'* 
The  court  said:  **  It  is  true,  he  pays  his  fare  before  he  received  the  ticket,  but 
if  he  has  been  misled  or  misinformed  by  the  seller  of  the  ticket,  as  to  its  terms, 
he  has  a  right  to  return  the  ticket  and  receive  back  his  money.  The  railroad 
company  agrees  to  carry  him  at  the  reduced  rate,  up<m  the  conditions  stated 
on  the  face  of  his  ticket;  if  he  agrees  to  those  terms  the  contract  is  oonsnm- 
mated;  but  he  cannot  take  advantage  of  the  reduction  of  the  rate  and  reject 
the  terms  on  which  alone  the  reduction  was  made." 

In  Johnson  v.  PhOadelphia,  etc.,  R,  Co.,eS  Md.  106,  it  was  held  thai  if  a 
passenger  travelling  on  an  excursion  ticket  oonditioned  to  be  good  "  only  for 
a  continuous  trip,"  and  *'  not  good  to  stop  off,"  on  his  return  knowingly  takes 
a  train  which  does  not  go  as  far  as  the  station  at  which  he  purdiased  his  ticket, 
and  with  the  intention  of  stopping  off  at  an  intermediate  station,  the  olfioers  of 
the  company  are  justified  in  refusing  to  accept  the  return  coupon  of  the  tidcet 
for  his  fare,  and  in  putting  him  off  the  train  on  his  refusal  to  pay  the  regular 
fare  demanded,  or  to  produce  a  proper  ticket  to  the  station  he  intended  to  stop 
at,  and  it  is  no  excuse  for  his  refusal,  that  he  went  to  one  of  the  gata-keepem 
at  the  station  where  he  took  the  train,  who  examined  his  ticket  and  negligently 
assigned  him  to  the  wrong ^rain.  The  court  said.  *'  All  that  need  be  said  of 
such  an  excuse  is,  that  while  it  is  similar,  it  is  not  so  strong,  as  that  which 
was  relied  on  without  avul  in  Pennington's  case.  There  the  agent  who  sold 
the  ticket  told  the  plaintiff  that  It  was  *  good  until  used,*  and  to  that  our  reply 
was,  that  there  was  no  evidence  that  the  ticket  agent  was  authorised  to  make, 
or  to  vary  the  terms  oi  contracts  for  the  company,  and  our  reply  here  is,  thai 
there  is  no  averment  in  these  replications  that  the  gate-keepers  had  any  sack 
authority  or  power.  In  that  case  there  was  proof  that  the  plaintiff  did  aoi  aet- 
ually  read  his  ticket,  but  there  is  no  averment  to  that  effect  in  behalf  of  the 
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plaintiff  in  this  case,  and  it  would  not  have  availed  him  if  he  had  made  it. 
He  cannot  get  rid  of  the  conditions  of  his  contract  by  saying  that  he  relied 
upon  the  actual  or  implied  direction  to  take  his  train  which  was  given,  either 
through  the  belief  of  the  gate  keeper  that  the  ticket  was  good  for  the  train,  or 
through  his  negligence,  ignorance,  or  mistake.  The  contract  could  not  be 
varied  by  any  such  direction.*' 
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Terry. 

(ttTez.880.) 

DamoffM  —  proximate  eaium. 

Where  a  railway  company  carried  a  passenger  past  his  destination,  and  put 
bJm  off  at  a  water-tank,  in  inclement  weather,  and  he  contracted  pneumonia 
in  oonsequence  of  the  exposure,  hM,  that  the  pain,  expense  and  business 
detriment  resulting  therefrom  were  proper  items  of  damage.* 

AOTION  for  wrongful  ejection  from  railroad  train.    The  opinion 
states  the  point.    The  plaintifF  had  judgment  below. 

Davis  db  BeaO,  for  appellant 
JE  L  Antony f  for  appellee. 

West,  A.  J.  Time  will  not  permit  of  our  entering  into  an  ex- 
tended consideration,  discussion  and  comparison  of  the  many  au- 
thorities beanngon  the  interesting  question  now  before  us,  with  a 
view  of  determining  with  entire  precision  what  under  the  facts  of 
this  particular  case  is  the  true  rule  by  which  the  jury  should  be 
goided  in  ascertaining  the  amount  of  damage  (if  any)  sustained  by 
the  appellee  for  which  the  appellant  is  legally  answerable. 

We  haye  however  given  the  case  a  great  deal  of  consideration^ 
and  have  examined  very  carefully  all  the  authorities  on  the  subject 
that  we  have  access  to  at  this  point. 

*  See  (hnemnah,  etc.,  R.  Co  v.  Baton  (94  Ind.  474),  48  Am.  Rep  179. 
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In  this  inyestigation  we  have  been  greatly  aided  by  the  carefallj 
prepared  brief  of  the  able  and  experienced  oonnsel  representing  the 
appellant. 

We  must  howeyer  under  the  circumstanoes  content  ourselves  in  d  i  - 
posing  of  the  questions  raised  by  the  assignment  of  error,  with  stating 
that  we  belieye  the  District  Court  committed  no  serious  error  in 
holding  that  the  pleadings  of  appellee,  as  finally  amended,  presented 
in  substance  in  a  sufSciently  intelligible  manner  (though  not  as 
clearly  and  distinctly  as  should  have  been  done),  a  good  cause  of 
action  against  the  appellant  for  the  damages  claimed. 

The  charge  of  the  court,  taken  as  a  whole,  cannot  be  said  to  be 
erroneous,  and  fairly  enough  presented  to  the  consideration  of  the 
jury  the  main  issues  in  the  case.  Nor  was  there  error  in  refusing 
the  instructions  asked  by  the  appellant,  under  the  facts  and  circum- 
stances of  the  case  as  developed  by  the  evidence. 

In  the  examination  of  the  questions  raised,  much  attention  has 
been  given  to  the  case  of  Hobbs  v.  L.  <B  S.  W.  R,  Co.,  10  L.  R.,  Q. 
B.  Ill,  and  also  to  the  case  of  Indiafiapolis,  efc^  R.  Co,  v.  Birney, 
71  111.  391.  The  well  considered  case  of  Walsh  v.  Chuxiffo,  M.  dt  Si. 
Paul  R,  Co.,  42  Wis.  23-28,  as  well  as  other  kindred  authorities 
bearing  directly  on  the  immediate  question  under  consideration^ 
have  also  been  examined. 

Much  attention  has  also  been  given  to  the  discussion  of  the  rule 
in  Hadley  v.  Baxmdale,  9  Exch.  341;  26  Eng.  Ij.  &  R  R.  398.  See 
1  Sedg.  Meas.  Dam.  (7th  ed.),  122  and  218  to  230  et  stq. 

As  before  stated,  after  as  full  and  as  careful  a  consideration  of 
the  subject  as  we  have  been  able  to  give  it,  we  have  come  t<i  the 
conclusion  that  the  English  rule  laid  down  in  the  above  cases  and 
others  following  them  is  too  narrow  and  restricted,  and  that  a 
more  liberal  one,  in  estimating  the  damages  in  this  class  of  casesy 
should  be  applied. 

We  believe  that  in  cases  of  the  character  now  under  considera 
tion  the  just  and  proper  rule  is:  that  the  appellant  having  unques- 
tionably violated  its  contract  of  carriage  with  the  appellee,  should 
be  held  responsible  in  damages  to  him  for  the  discomfort,  incon- 
venience, sickness,  expenses,  costs  and  charges  which  are  shown  bj 
the  proof  m  this  case  to  have  been  the  direct  and  proximate,  natu- 
ral and  probable  result  of  the  appellant's  breach  of  duty. 

In  this  view  of  the  subject  we  are  fully  sustained  by  the  follow- 
ing cases:  Brown  v.  Chicago,  etc*,  R.  Co.,  54  Wis.  343;  a.  c,  41  Atw^ 
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Rep.  41;  Klein  v.  Jetoetty  20  N.  J.  Eq.  474;  Malteson  v.  N.  Fl,  etc.^ 
R,  Co.,  62  Barb.  364;  Memphis j  etc.,  R.  Co.,  v.  Whitfield,  44  Miss. 
466;  8.  c,  7  Am.  Rep.  699;  Spie^  v.  Cftioa^o  d  N.  W.  R.  Co.,  29 
Wis.  580;  Heirn  v.  McCaughan,  32  Miss.  17;  FTMe/  v.  Fanatna  R. 
Co.,  17  N.  Y.  363. 

To  these  many  other  eases  could  be  added  to  the  same  efFect. 

In  the  recent  work  of  Sutherland  on  Damages,  vol,  1,  pp.  78, 102, 
103,  published  during  the  present  year  (1884),  the  author,  after 
discussing  the  rule  as  to  the  measure  of  damages  in  cases  like  the 
one  now  under  consideration,  and  reyiewing  the  more  recent  au- 
thorities, states  that  the  rule  laid  down  in  the  case  of  Hobbs  v.  L. 
S  S.  W.  R.  Co.,  cited  above,  is  considered  now^  at  this  day,  **ioo 
strict "  to  be  applied  in  cases  like  the  present.  He  also,  in  this 
connection,  criticises  very  properly  the  views  announced  in  that 
case  as  to  what  are  ^*  secondary  consequences,"  and  what  matters 
may  be  properly  considered  as  "  the  result  of  the  breach  "  of  the 
contract  of  carriage. 

After  reviewing  quite  fully  the  more  recent  authorities,  he  an- 
nounces, as  gathered  from  their  consideration,  the  better  rule  to 
be:  That  in  this  class  of  cases  where  the  sickness  or  injury,  or  dis- 
comfort is  the  direct  or  the  proximate  consequence  of  the  wrong- 
ful act,  the  resulting  pain  and  suffering  are  also  elements  of  the 
injury,  for  which  compensation  may  be  rightfully  demanded. 

On  this  same  subject  also,  Field,  in  the  revised  edition  of  his 
work  on  Damages,  p.  343,  observes:  **  Where  there  was  an  agree- 
ment to  take  a  passenger  at  a  certain  point,  and  a  failure  on  the 
part  of  the  carrier  to  stop  at  that  point,  and  in  consequence  thereof 
the  passenger  suffered  great  bodily  exposure,  these  facts  may  be 
shown  in  aggravation  of  the  damages  sustained." 

In  this  connection  too  the  case  of  Williams  v.  Vanderbilt,  28 
N.  Y.  217,  may  also  be  examined,  and  will  be  found  to  fully  sus- 
tain the  views  here  expressed,  as  applicable  to  the  class  of  cases 
like  the  one  now  under  consideration. 

This  question,  too,  litis  been  carefully  considered  by  our  own 
Court  of  Appeals,  and  the  rule  as  to  the  measure  and  elements  of 
damage  in  this  character  of  suit  was  laid  down  by  them  very  clearly, 
in  accordance  with  the  above  cited  authorities,  and  in  harmony 
with  the  views  herein  expressed  on  that  subject  See  the  interest- 
ing case  of  H.  S  Thz.  C.  R.  Co.  v.  Rand,  Tex.  Ct.  App.,  W.  &  W. 
Civil  Cases,  §  255. 
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Under  all  the  cirumstances  and  facts  of  this  case,  as  before  stated, 
we  are  of  the  opinion  that  the  pleadings  of  the  appellee,  as  finally 
amended,  set  forth  fairly  enough  a  good  cause  of  action,  and  a 
proper  case  for  the  character  of  damages  demanded. 

[Omitting  minor  points.] 

The  judgment  of  the  District  Court  is  aflSrmed. 

Judgmeni  affirmed. 


Tkxas  and  Paoific  Railway  Company  v.  Bovd. 

•   •    /■ 
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Carrier — ^feeUon  of  patemgers — ojf<nr  €f  eu§temarjffar», 

A  passenger  on  a  railway  train  gave  to  the  oondactor  the  faie  which  he  had 
been  accostomed  to  pay,  and  the  condaetor  demanded  a  farther  sum  as  due 
because  the  passenger  had  no  ticlLet.  This  was  refused,  and  the  conductor 
stopped  the  train.  Then  the  passenger  tendered  the  additional  sum,  but  the 
conductor  refused  it,  and  ejected  him  HM,  an  unlawful  ejection,  unleaa 
the  passenger's  conduct  was  willful.* 

ACTION  for  unlawful  ejection  from  a  railway  train.     The  opin- 
ion states  the  case.    The  plaintiff  had  judgment  below. 

Leake  A  Henry ,  for  appellant 

Manion  di  Adams  and  J,  0,  Terrell^  for  appellee. 

Willie,  C.  J.  The  first  proposition  of  appellant  under  his  second 
assignment  of  errors,  viz. :  when  the  fare  is  paid  on  the  train,  a  rail- 
road company  has  the  right  to  charge  four  cents  per  mile,  is  not 
questioned  on  the  part  of  appellee's  counsel. 

The  second  proposition,  which  brings  in  question  the  refusal  of 
the  court  to  give  a  special  charge  asked  by  counsel  for  appellant^ 
presents  the  only  point  of  any  importance  m  this  case.  The  chaige 
asked  was  as  follows  : 

''  That  if  they  find  from  the  evidence  that  the  regular  fare  be- 
tween Elmo  and  Terrell  was  thirty  cents  when  paid  on  the  train, 

'See  Biand  ▼.  So,  Pac,  I^  Co  (55  Gal.  590).  86  Am.  Rep.  50. 
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and  that  this  was  known  to  plaintiff  on  the  day  he  was  ejected  from 
defendant's  train,  and  further  find  that  the  plaintiff  only  offered  to 
pay  twenty  cents  for  snch  fare,  when  applied  to  by  the  conductor, 
and  showed  an  unwillingness  to  pay  the  regular  fare  of  thirty  cents, 
and  told  the  conductor  that  he  had  better  put  him  off,  and  that 
thereupon  the  conductor  pulled  the  rope  to  stop  the  tram,  before 
he  was  aware  that  plaintiff  had  proposed  to  pay  the  extra  ten  cents, 
and  that  at  the  time  the  tender  of  the  extra  fare  was  made  (the 
train)  had  come  to  a  halt^  or  was  stopping  at  the  instance  of  the 
condnctor,  then  the  plaintiff  had  no  legal  right  to  tender  said  extra 
ten  cents  and  continue  his  journey  after  he  had  shown  such  unwill- 
ingness to  pay  said  extra  fare,  and  after  he  had  told  the  conductor 
to  stop  his  train  and  put  him  off;  that  it  is  too  late  to  offer  to  pay 
fare  after  the  conductor  has  taken  steps  to  stop  the  train  where  a 
passenger  has  refused  to  pay  full  fare." 

It  will  be  observed  that  this  charge,  taken  as  a  whole,  makes  the 
unwillingness  of  a  passenger  to  pay  regular  fare,  coupled  with  the 
remark  that  the  conductor  had  better  put  him  off,  amount  to  a 
refusal  to  pay  his  passage  money.  It  further  gives  the  railroad 
company  the  right  to  eject  the  passenger,  under  such  circumstances, 
even  if  he  offers  to  pay  before  the  train  halts,  provided  t  the  con- 
ductor has  taken  steps  for  stopping  it. 

It  is  undoubtedly  a  general  principle  that  ^  a  willful  refusal  to  pay 
the  proper  fare  justifies  expulsion  from  the  train."  Thomp.  Oar., 
p.  640.  The  authorities  seem  to  hold  also  that  *^  after  a  person 
has  refused  to  pay  his  fare,  and  is  being  put  off  the  train,  he  ac- 
quires no  right  to  passage  by  then  tendering  the  fare  demaned.'' 
Id.;  (TBrimY.  Bosi.  £  War.  R.  Co,,  15  Gray,  20;  HoffboMTY. 
D.  d  N.  W.  R.  Co.,  52  Iowa,  342;  s.  c,  35  Am.  Rep.  278.  To 
bring  a  case  within  these  principles  there  must  be  a  willful,  or  at 
least  a  positive  refusal  to  pay  proper  fare,  or  in  other  words  a  board- 
ing or  remaining  upon  the  train  with  the  intention  of  defrauding 
the  company  or  resisting  demands  for  the  payment  of  fare.  Thomp. 
Gar.  640. 

.  The^  distinction  between  such  a  case  and  the  present  is  very 
apparent  Bond  did  not  enter  the  car  with  intent  to  defraud  the 
company  or  resist  its  demands  for  full  pay.  He  went  aboard  of  it 
expecting  that  he  would  be  taken  to  Terrell  for  twenty  cents,  paid 
to  the  conductor  as  usual.  He  tendered  that  amount  to  the  oon- 
dactor  in  charge — with  whom  he  had  never  travelled  before — and 
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npon  being  required  to  pay  ten  cents  more,  told  the  conductor  that 
he  had  never  been  required  to  pay  this  additional  amount,  and  when 
informed  that  the  charge  was  four  cents  per  mile  when  paid  on  the 
train,  objected  to  paying  it  and  told  the  conductor  good  hnmoredly 
if  he  would  stop  the  train  he  would  get  off.     This  was  a  mere  dis- 
cussion between  the  parties,  in  which  Bond  was  endeayoring  to  per- 
suade the  conductor  to  allow  him  to  makeM;he  journey  for  twenty 
cents,  and  the  conductor  was  attempting  to  convince  Bond  that  he 
could  not  do  so,  but  must  have  the  full  fare  required  when  paid  on 
the  train.     It  was  just  such  a  discussion  as  is  liable  to  take  place 
frequently  between  a  conductor  and  a  passenger.     It  may  arise  as 
to  the  validity  of  a  ticket,  or  the  time  when  it  expired  or  upon  like 
subjects,  in  which  the  conductor  is  expected  to  see  and  know  the 
difference  between  an  attempt  to  impose  upon  him  and  a  mere  mis- 
take of  facts  on  the  part  of  the  passenger.     The  present  conductor 
should  have  known  from  the  character  of  his  discussion  with  Bond, 
the  false  impression  as  to  what  he  would  have  to  pay  under  which 
the  latter  boarded  the  train,  and  the  good  humored  manner  in  which 
be  asked  to  be  put  off,  and  the  small  amount  in  controversy,  and  then 
the  great  distance  which  Bond  would  have  to  walk  if  expelled  from 
the  cars,  that  he  was  no  trespasser  and  that  he  did  not  willfully  and 
would  not  persistently  object  to  paying  the  fare  exacted  of  him.     He 
should  have  allowed  him  a  reasonable  time  to  consider  as  to  paying  the 
additional  money,  and  not  acted  so  hastily  in  pulling  the  bell  and 
taking  steps  to  eject  the  appellee  from  the  cars.     As  he  had  acted 
thus  hastily,  and  the  appellee  had  tendered  the  money  immediat«*ly 
upon  the  rope  being  pulled  —  the  first  evidence  he  had  that  the 
conductor  really  intended  to  eject  him — the  money  should  have 
been  received  and  the  appellee  restored  to  his  rights  as  a  pas- 
senger. 

However  correct  the  general  principles  announced  in  the  charge 
might  have  been  —  which  we  do  not  decide — the  appellee  was  not 
entitled  to  have  them  applied  to  the  facts  in  evidence. 

The  foundation  npon  which  these  principles  rest,  viz.,  that  the 
passenger  is  a  trespasser  and  is  willfully  attempting  to  obtain  pass- 
age upon  the  train  in  defiance  of  the  rights  of  the  company,  does 
not  exist  in  such  a  case.  A  mere  discussion  of  the  propnety  ol  mak. 
ing  such  payment  under  the  circumstances,  and  nusing  objections 
to  the  demand  of  the  conductor,  was  not  a  positive  refusal  to  pay 
the  fare.     The  conductor,  in  hastily  accepting  it  as  such,  acted  with- 
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oat  proper  oonsideratioii,  and  should  not  have  refused  payment 
when  it  was  offered  him  immediately  upon  his  taking  the  first  step 
toward  stopping  the  train.  If  the  court  had  given  the  charge  as 
askedy  he  would  hare  announced  it  as  law,  that  any  display  of  un- 
willingness on  the  part  of  a  person  to  pay  money  exacted  as  fare 
from  him  by  the  conductor,  no  matter  what  may  have  been  the 
manner  of  that  ofiicer  nor  what  the  character  of  the  refusal,  nor  how 
pleasant  may  have  been  the  manner  of  making  the  suggestion  as 
to  putting  the  passenger  off,  would  authorize  his  immediate  expul- 
sion and  cut  him  off  from  all  right  to  continue  on  the  train,  no  mat- 
ter how  soon  thereafter  he  tendered  his  fare.  We  cannot  accept 
this  as  law  on  general  principles^  and  we  know  of  no  case  in  which 
it  is  sustained  by  the  courts. 

We  prefer  the  doctrine  as  laid  down  in  Tennessee,  viz. :  That 
the  strict  rule  is  confiixed  to  willful  violations  of  contract  upon  proper 
demand.  It  will  not  apply  when  a  passenger  has  boarded  a  train 
under  an  honest  belief  that  he  could  pay  his  fare  in  a  particular 
form,  and  the  amount  demanded  is  tendered  while  he  is  being  ejected. 
LouxsvilUy  eic.f  R*y  Co.,  v.  Harris,  9  Lea,  180 ;  s.  c,  42  Ahl  Rep. 
668. 

The  same  rule  applies  when  the  passenger  is  under  an  honest  but 
mistaken  belief  that  he  could  obtain  passage  for  a  certain  sum,  and 
a  greater  rate  is  required  of  him. 

It  does  not  matter  that  the  law  allows  a  greater  charge ;  it  is 
enough  that  the  jiasscnger  has  been  accustomed  to  travel  for  the 
amount  he  offers,  or  does  not  willfully  persist  in  paying  less  than  the 
company  rate  when  he  is  informed  that  he  will  be  required  to  do  so. 
Passengers  are  entitled  to  a  reasonable  time  within  which  to  comply 
with  the  conductor's  demands,  and  he  has  no  right  to  conclude  that 
any  apparent  unwillingness  so  to  do  is  an  absolute  and  willful  refusal 
to  accede  to  them.  See  L.  N,  £  GL  S.  li.  Co.  v.  Ouuia7i,  11  Lea, 
98;  s.  c.,47  Am.  Rep.  279. 

The  necessities  and  conveniences  of  railway  travel  neither  require 
nor  justify  such  haste  as  was  used  by  the  conductor  in  the  present 
case,  and  as  he  allowed  no  sufficient  time  for  making  the  tender 
after  attempting  to  convince  Bond  that  the  additional  ten  centa 
should  be  paid,  he  should  have  accepted  it  after  taking  steps  toward 
stopping  the  train  for  the  purpose  of  expelling  the  appellee 

To  hold  differently  would  be  to  put  the  travelling  public  at  the 
mercy  of  railroad  employees,  and  subject  passengers  to  inconvenience 
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and  damage,  unless  they  yield  implicitly  to  any  demand  hoirever 
unreasonable  it  might  at  first  appear,  pronded  it  should  in  fact  be 
lawful  and  proper. 

We  think  that  under  the  facts  of  the  case  applicable  to  the  charge 
<t  was  correctly  refused. 

[Other  matter  omittted.] 

Afifw§tL 


Olabk  ▼.  Ramxi. 

(O  Tex.  611.) 
Tnui — ali9oltUe  deed — pramiee  to  re-cawoeif. 

A  deed  of  mortgaged  lands  was  exeeated  by  the  mortgagors,  husband  and  wife, 
to  the  mortgagee,  upon  the  mortgagee's  oral  promise  to  the  wife  to  sell  the 
land,  discharge  the  debt,  and  pay  back  the  surplus  or  re-eonvej  any  portion 
unsold.     Held,  a  valid  and  enforceable  trust  in  equity. 

AOTION  to  establish  a  trust  in  land.     The  opinion  states  the 
case.     The  action  was  dismissed  below. 

Matthews  dk  Neyland  and  71  D.  Montrose,  for  appellant 

Perkins,  Oilbert  dt  Perkins,  for  appellee. 

WiLLiBy  0.  J.  [Omitting  minor  points.]  The  facts  upon  which 
it  is  sought  to  dstablishy  in  the  lands  convoyed  to  defendant,  atmst 
for  the  benefit  of  the  plaintiff  as  alleged  in  the  petition,  are  about 
these:  Plaintiff  and  her  husband  were  indebted  to  Haney  in  the 
sum  of  $1,350,  eyidenced  by  their  joint  notes,  which  were  secured 
by  a  mortgage  upon  the  lands  conyeyed.  These  lands  were  the 
separate  property  of  Mrs.  V.  I.  Clark,  and  were  worth  $10,000. 
Haney  threatened  to  foreclose  his  mortgage  if  the  notes  were  not 
paid.  Mrs.  Clark  being  unable  to  pay  the  notes,  Haney  demanded 
that  a  deed  for  the  land  be  made  to  him  for  the  amount  of  the  in- 
debtedness, which  she  refused  to  do,  as  the  land  was  worth  so  much 
more  than  the  debt.  Failing  in  this,  Haney  then  pretended  to  be 
dissatisfied  with  the  mortgage  security,  and  proposed  that  if  Mra 
Clark  and  her  husband  would  make  him  a  deed  for  the  land  ab- 
solute on  its  face,  he  would  give  up  the  notes  and  would  endeavor 


TYLER  TERM,  1884.  537 

dark  V.  Hmnejr 

to  sell  the  land,  or  a  part  of  it,  at  private  sale  at  its  highest  market 
value,  and  after  satisfying  his  claim  against  plaintiff  and  her  hus- 
band would  pay  over  to  her  the  remainder  of  the  money  arising 
from  said  sales,  or  convey  to  her  the  remainder  of  the  land  unsold 
after  satisfaction  of  the  debt  As  an  inducement  to  do  this,  he 
stated  that  he  was  a  shrewd  business  man,  and  a  man  of  means,  and 
could  get  a  better  pnce  for  the  land  than  she  or  her  husband. 
Purchasers  would  expect  to  give  him  the  full  value,  whilst  they 
would  expect  to  buy  from  plaintiff  and  her  husband  at  a  reduced 
rate,  as  they  would  probably  be  selling  at  a  sacrifice  to  raise  money, 
as  they  were  known  to  be  greatly  in  want  of  it.  That  her  husband 
was  a  dissipated,  improvident  man,  incapable  of  protecting  her  in- 
terests, and  that  the  arrangement  would  be  greatly  to  her  benefit. 
As  the  defendant's  undertaking  was  to  be  by  parol,  Mrs.  Clark 
feared  it  would  not  be  binding  upon  him.  and  for  this  reason  ob- 
jected to  it  and  decbned  to  sign  the  deed.  Haney  then  prevailed 
upon  her  to  go  with  him  to  a  lawyer's  office,  who,  upon  hearing  of 
the  proposed  arrangement,  pronounced  it  as  binding  as  if  reduced 
to  writing  and  signed  by  the  defendant. 

Thereupon  the  plaintiff,  trusting  in  the  representations  and  prom- 
ises of  defendant,  and  the  advice  of  his  attorney,  joined  her  hus- 
band in  executing  the  deed,  and  delivered  possession  of  the  prem- 
ises to  the  defendant  She  ako  alleges,  that  upon  the  delivery  of 
the  deed,  Haney  delivered  up  the  notes  of  herself  and  husband,  but 
the  deed  was  not  intended  to  cancel  the  indebtedness,  and  was  not 
a  conveyance  in  payment  of  the  note,  but  though  absolute  on  its 
face,  was  given  in  lieu  of  the  mortgage,  and  for  the  more  satisfac- 
tory security  of  the  indebtedness  to  the  defendant,  and  to  enable 
him  the  more  speedily  to  obtain  payment  by  sale  of  the  lands  as 
provided  in  the  parol  agreement.  She  alleges  that  she  was  induced 
mto  the  arrangement  by  the  defendant,  with  the  purpose  of  de- 
frauding her  out  of  the  land  for  an  inadequate  price,  and  that  he 
surrendered  the  notes  with  the  intent  to  destroy  the  apparent  rela- 
tion of  debtor  and  creditor  between  the  parties,  and  to  give  a  surer 
effect  to  the  face  appearance  of  the  deed,  and  that  she  received 
them  under  the  belief  that  the  debt  still  existed,  and  that  provision 
having  been  made  for  its  speedy  payment  at  the  option  of  defend* 
ant,  the  notes  were  an  unnecessary  evidence  of  the  debt.  She 
alleged  a  repudiation  of  the  trust  by  Haney,  and  that  he  claimed  j 

to  hold  the  land  as  his  own,  free  of  the  trust.     She  prayed  for  a 
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recoyery\)f  such  lands  as  had  not  been  sold  b;  Hanej,  and  tendered 
and  paid  into  court  the  balance  dae  on  the  indebtedness  after  de- 
dacting  the  amount  realized  from  sales  made  under  the  trust  It 
is  objected  that  these  allegations  show  the  execution  of  an  incum- 
brance upon  property  by  a  married  woman  in  a  manner  different 
from  that  pointed  out  by  statute.  The  deed  itself  was  properly  ex- 
ecuted. The  promise  of  defendant  was  to  a  married  woman,  and 
had  it  been  in  writing,  need  not  have  been  signed  by  any  one  but 
himself,  and  hence  the  law  regulating  conveyances  by  married 
women  had  nothing  to  do  with  the  matter.  It  is  said  also  that  the 
facts  show  a  conditional  sale  to  Haney.  If  so,  the  plaintiff  was 
entitled  to  a  reconveyance  of  the  property  upon  tender  of  the 
amount  due  to  Haney,  and  this  tender  she  made,<  and  brought  the 
money  into  court  There  was  no  agreement  as  to  the  time  in  which 
the  money  should  be  paid,  and  hence  one  important  element  of  a 
conditional  sale  was  wanting ;  as  at  any  event  there  was  no  time  at 
which  the  defendant  could  claim  that  the  payment  was  too  late  for 
a  reconveyance. 

But  it  is  urged  that  the  understanding  between  the  plaintiff  and 
defendant  amounted  merely  to  a  promise  on  the  part  of  the  latter, 
and  the  breach  of  it  was  not  a  fraud  of  which  a  court  of  equity 
will  take  notice.  It  is  laid  down  as  a  general  rule  by  Browne  in  his 
work  on  the  Statute  of  Frauds,  section  95,  which  is  fully  supported 
by  authority,  that  when  a  grant  is  made  on  the  faith  of  a  promise, 
and  induced  thereby,  the  breach  of  the  promise  is  a  fraud,  and  as 
such  18  ground  for  equitable  relief.    And  to  the  same  effect  he  lays 
down  another  general  rule,  which  is  precisely  applicable  to  the  case 
in  hand,  viz.  :    That  where  a  verbal  promise  of  the  defendant  to 
make  a  certain  disposition  of  lands  is  the  means  of  obtaining  to 
himself  the  legal  title,  so  that  in  fact  he  practices  a  deception 
upon  his  grantor  by  so  obtaining  the  lands,  and  then  holding  and 
dealing  with  them  as  his  own,  a  court  of  equity  will  compel  him  to 
perform  his  verbal  agreement     AH  that  is  necessary  is  that  the 
grantor  has  been  duped  by  such  promises  into  assigning  his  right 
to  proi^erty,  and  that  the  trust  has  been  afterward  repudiated. 
Even  in  those  States  where  the  seventh  section  of  the  Statute  of 
Frauds,  29  Car.  2,  chap.  3,  forbidding  express  verbal  trusts,  is  m 
force,  promises  of  this  nature  have  been  enforced  ;  deeds  apparently 
absolute  have  had  parol  trusts  engrafted  iii)on  them  to  prevent 
fraud,  although  the  trust  was  express,  and  as  such  forbidden  by  the 
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statute  (Jo9iei  t.  AfcDaugal,  32  Miss.  179  ;  Arnold  y.  Cord,  16  Ind. 
177 ;  NeUon  t.  Worrall,  20  Iowa,  469 ;  and  see  Bdbcock  v.  Wynian^ 
19  How.  289,  and  cases  cited),  and  parol  express  trusts  are  not 
forbidden. 

This  section  is  not  in  force  in  onr  State,  and  it  is  the  current  of 
decision  here  that  parol  evidence  is  admissible  to  prove  that  a  deed 
absolute  on  its  face  was  executed  and  delivered  upon  certain  trusts 
not  reduced  to  writing,  and  which  the  grantor  promised  to  perform. 
Mead  v.  Randolph,  8  Tex.  191 ;  McCUnny  v.  Flaydy  10  Tex.  159 ; 
OMs  V.  Penny ^  43  Tex.  560.  Indeed  every  express  trust  may  be 
considered  as  involving  in  some  measure  a  promise  on  the  part  of 
the  trustee  to  do  some  act  for  the  grantor  or  some  person  named  by 
him.  If  this  promise  can  be  repudiated  at  the  will  of  the  trustee 
and  the  grantor  be  left  to  his  action  for  breach  of  contract,  the 
subject  of  express  trusts  may  as  well  be  removed  from  equity 
jurisdiction. 

The  present  case  is  that  of  agreement  by  the  grantor,  made  be- 
fore conveyance  and  as  an  inducement  to  it,  to  hold  the  lands  deeded 
in  trust  for  certain  purposes,  and  to  reconvey  when  the  trust  was 
fully  executed.  Uelyingupon  his  faithful  performance  of  the  trust, 
and  to  enable  him  to  do  so.  the  deed  of  conveyance  was  made,  with 
the  distinct  understanding  that  it  was  not  to  be  absolute,  but  in  trust 
for  the  purposes  agreed  on  between  the  parties.  To  allow  the 
grantee  to  repudiate  the  trust  after  he  had  obtained  the  apparent 
title  and  gone  into  possession,  and  to  appropriate  to  himself  the 
whole  benefit  of  tlie  property,  would  be  to  sanction  a  fraud  and  a 
wrong  which  it  is  the  duty  of  a  court  of  equity  to  prevent  or  to 
remedy.  There  was  error  in  sustaining  the  demurrer  to  the  peti- 
tioja,  for  which  the  judgment  is  reversed  and  the  cause  remanded. 

Iteveraed  and  rmnanded. 


Bahn  v.  Bahk. 

(«  Tex.  518.) 

Marriage  ^-ditoree  —  eingU  act  of  emeUy  —  charge  of  unchatlUiy. 

Where  a  hasband  falaelj  aocoses  hid  wife  of  anchastitj  she  maj  have  an  ab- 
solute divorce  an  for  cruel  treatment.    {See  note,  p.  642.) 


d 
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ACTION  of  diToroe.    The  head-note  states  the  point.    The 
diYoroe  was  granted  below. 

Hancock  d  SMey  and   Walian  A  HiU,  for  appellant 
Sheets  dk  Sneed^  for  appellee. 

Watts,  J.  Com.  App.  Our  statnte  makes  excesses,  cmel  treat- 
ment or  outrages  by  the  husband  toward  the  wife  or  the  wife  toward 
the  husband  good  ground  for  divorce,  provided  these  are  of  such 
nature  as  to  render  longer  living  together  in  the  marital  relation 
insupportable. 

In  Jones  v.  Jones,  60  Tex.  460,  Chief  Justice  Willie  correctly  re- 
marked that  '^  In  some  of  the  States  it  is  not  ordinarily  deemed 
sufficient  cause  for  divorce  that  the  husband  should  have  accused 
his  wife  of  unchastity,  but  as  an  act  of  gross  cruelty  almost  enough 
of  itself  for  that  purpose.  Our  courts,  uAder  the  peculiar  wording 
of  our  statute,  hold  it  not  almost  but  altogether  a  sufficient  act  of 
cruelty  to  justify  dissolving  the  bonds  of  matrimony." 

Here  the  court  found  that  appellant  did,  in  conversation  with  his 
daughter,  call  the  appellee  a  prostitute.  The  same  witness  by  whom 
that  fact  was  established  also  testified,  that  a  few  days  previous  to 
that  conversation,  she  heard  appellant,  in  a  conversation  with  ap- 
pellee, call  her  "  bad  names."     * 

It  is  claimed  in  the  first  place  that  the  finding  is  not  sustained  by 
the  evidence ;  that  objection  however  is  without  any  foundation. 
The  witnesses  were  before  the  court  and  testified  in  person,  and  the 
court,  acting  in  the  capacity  of  a  jury,  passed  upon  the  credibilitj 
of  the  witnesses,  and  determined  the  weight  to  be  assigned  to  their 
statements.  As  these  findings  are  presented  by  the  record,  they 
wiD  be  considered  as  conclusive. 

However  it  is  claimed,  in  the  second  place,  that  if  it  should  be 
conceded  that  the  finding  is  sustained  by  the  evidence,  then  as  ex- 
plained and  qualified  by  the  circumstances  developed  in  the  case, 
it  would  not  furnish  a  sufficient  legal  basis  for  a  decree  dissolving 
the  bonds  of  matrimony. 

Obviously  the  validity  of  the  marriage  relation  is  the  substruct- 
ure upon  which  the  peace,  happiness  and  perpetuity  of  society  de- 
pends ;  therefore  for  this  condition  or  state  to  be  lightly  considered, 
or  the  bonds  of  matrimony  to  be  dissolved  for  slight  cause,  the 
effects  of  which  are  ephemeral,  would  be  pernicious  to  society  at 
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large.  But  when  the  law-making  power  has  determined  the  policy 
with  respect  to,  and  has  specified  the  grounds  upon  which  divorces 
are  authorized,  it  but  remains  for  the  judiciary  to  enforce  the  legis- 
lative wilL 

In  regard  to  these  statutory  causes  for  divorce,  in  determining 
whether  or  not  they  are  sufficient  in  the  particular  case,  the  social 
condition  of  the  parties,  their  mode  of  life,  and  all  the  attending 
circumstances,  should  enter  into  the  consideration  of  the  question. 
Under  some  conditions,  certain  acts  or  words  might  constitute  such 
outrages  as  would  be  held  sufficient  to  authorize  and  require  the 
dissolution  of  the  bonds  of  matrimony,  while  under  other  condi- 
tions the  same  things  would  be  held  insufficient.  This  arises 
from  the  fact  that  the  law  seeks  to  adjust  itself  to  the  varied  con- 
ditions of  human  society,  and  render  its  operations  practically  just 
to  alL 

For  illustration,  if  the  parties  have  led  a  rough  marital  life,  usu- 
ally peevish  and  crusty  witli  each  other,  and  are  in  the  habit  of 
bandying  harsh  epithets,  then  words  spoken  or  acts  done  by  the  one 
to  the  other  might  not  be  good  cause  for  divorce;  whereas  if  the 
husband  and  wife  were  truly  i*efined  people,  living  upon  such  terms 
of  mutaal  respect,  harmony  and  devotion  as  ought  to  characterize 
that  relation,  the  same  acts  or  words  might  amount  to  the  most  last- 
ing insult  and  aggravated  outrage. 

Here  the  record  is  compamtively  silent  as  to  the  former  life  of  the 
parties;  hence  it  will  be  assumed  that  it  had  been  reasonably  quiet, 
moderate  and  respectful  to  ^ach  other. 

It  is  a  duty  devolved  upon  the  husband  to  protect  the  reputation 
of  the  wife  from  the  unjust  imputations  and  aspersions  of  others, 
and  by  the  common  consent  of  mankind,  the  husband  who  fails  to 
extend  such  protection  is  regarded  as  a  poltroon,  and  deserving  the 
contempt  of  all.  But  when  he  goes  fai'thcr,  and  is  himself  so  un- 
feeling and  merciless  as  to  become  the  defamer,  and  seeks  to  disgrace 
and  degrade  his  wife  by  falsely  charging  her  with  being  a  prosti- 
tute, in  the  language  of  Chief  Justice  Willie,  in  Jofies  v.  Jones, 
9upr<if  *^  Cruelty  on  his  part  has  reached  its  utmost  limit.  He  not 
only  destroys  her  peace  of  mind,  but  exposes  her  to  the  contempt 
of  the  world  and  the  insults  and  assaults  of  the  worst  of  man- 
kind." 

In  our  opinion  the  ground  upon  which  the  court  granted  the  di- 
Toroe  was  amply  sustained  by  the  evidence,  and  under  the  attending 
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ciFcumstances  f  ally  warranted  the  decree.     We  therefore  report  for 
an  affirmance  of  the  judgment 

Judgm&ni  affirtned* 
WssTy  A.  J.  9  not  sitting. 

Note  bt  thb  Rbforteb.— See  Oarpenter  r  Oarpent&r,  80  Kans.  713 ;  s.  c, 
40  Am.  Rep.  108  ;  Palmer  ▼.  Palmer,  45  Mich.  150 ;  8.  c  ,  40  Am.  Rep.  461, 
and  note,  468. 

But  an  unfonnded  charge  of  adultery,  unless  made  in  bad  faith,  is  not  gronnd 
for  a  divorce.    DeMeU  y.  DeMeli,  67  How.  Pr.  90. 

Where  a  husband  falsely  accuses  his  wife  with  familiarity  with  other  men, 
and  infidelity  to  her  marital  vows,  and  accuses  her  with  having  the  venereal 
disease,  which  she  had  communicated  to  him,  such  accusations  are  a  sufficient 
ground  for  divorce.    MeMahan  v.  McMahan,  0  Oreg.  525. 

It  is  extreme  cruelty  warranting  a  divorce  for  a  wife  to  causelessly  humiliate 
and  disgrace  her  husband  and  endanger  his  means  of  subslstenoe  by  habitu- 
ally, persistently  and  publicly  accusing  him  of  infamous  conduct  in  violation 
of  his  marriage  obligations,  and  by  applying  vile  and  vulgar  epithets  to  him 
and  dogging  him  and  setting  others  to  spy  out  his  movements,  until  by  inordi- 
nate and  indecent  exhibitions  of  jealousy  and  the  criminal  indulgence  of 
unworthy  suspicions  and  ungovemed  violence  she  has  practically  destroyed 
the  decencies  and  purposes  of  the  marriage  relation.  WhUmore  t.  WMtmm% 
49  Mich.  417. 


Faulk  v.  Dashiell. 

(08  Tex.  MS.) 

WUl  —  power  ^"hU,  exchange  and  diepom," 

Authority  in  the  executor  of  a  will  to  manage  and  control  the  estate  in  bSs  dl8> 
cretion,  and  '*  sell,  exchange  and  dispose  "  of  it,  includes  the  power  to  moit 
gage     (See  note,  p.  548.) 

rpRESPASS  to  try  title.     The  opinion  states  the  point 

Felix  Robertson  and  Herring  cC  Kelley,  for  appellants. 

Clark  A  Dyer^  for  appellees. 

Walkek,  p.  J  ,  Com.  App.     [Omitting  minor  considerations.] 
Many  of  the  features  of  this  will  ai*e  identical  with  those  contained 
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in  the  will  which  was  construed  in  the  case  of  Orr  v  G^Brxeriy  55 
Tex.  155,  which  see.  The  will  in  that  case  constituted  the  execu- 
trix such  without  bond  and  independent  of  the  Probate  Court ;  it 
gare  to  her  all  of  the  testator's  personal  and  real  estate  ''  for  and 
daring  her  natural  life,  to  be  applied  as  she  may  deem  best  to  the 
maintenance  of  herself"  and  their  children.  It  provided  that  in 
the  event  of  her  death  "  such  of  the  property  as  may  be  left  "  should 
be  divided  equally  among  the  children  ;  and  declared  it  to  be  the 
purpose  of  the  testator  to  make  his  wife  '^  the  unrestrained  control- 
ler" of  his  property.  Under  these  powers,  without  specific  desig- 
nation of  authority  to  sell,  it  was  held  in  that  case  that  an  absolute 
conveyance  of  real  estate  by  the  executrix  vested  the  title. 

Powers  equally  explicit,  comprehensive  and  altogether  of  an 
analogous  character,  on  the  subjects  embraced  in  the  other  will,  are 
contained  in  this,  as  will  be  readily  noticed  by  a  comparison  of  the 
two.  It  seems  to  have  been  the  intention  of  Mrs.  Dashiell  to 
unfetter,  as  far  as  she  might  be  able  to  do  by  the  use  of  apt  and 
comprehensive  expressions  of  her  wishes,  the  discretion  of  her  hus- 
band in  respect  to  the  management,  control  and  disposition  of  her 
property  so  as  to  subserve  what  he  might  regard  as  being  the 
interest  of  their  children.  The  will  directs  that  he  shall,  for  the 
object  which  seemed  most  to  interest  her  —  the  future  welfare  of 
her  children — '' manage  and  control"  her  entire  estate  "as  he 
may  think  best "  for  the  children's  interest.  This  desire  is  again 
expressed  in  another  part  of  the  will,  directing  that  he  shall  take 
charge  of  said  estate  and  manage  and  control  it  for  the  support, 
maintenance  and  liberal  education  of  her  said  children,  followed  by 
directions  for  the  disposition  of  the  residue  remaining  in  the  hands 
of  the  executor  after  raising  and  educating  the  children. 

The  authority  thus  conferred  by  the  will  confides  to  the  judg- 
ment of  the  executor  the  mode  by  which  he  shall  give  effect  to  the 
main  purposes  of  th^  trust.  The  will  contemplates  the  necessity  of 
raising  money  wherewith  to  support,  maintain  and  furnish  a  liberal 
education  to  the  children,  and  it  anticipates  the  possibility  that  in 
doing  these  things  a  portion  and  perhaps  all  the  property  may 
be  consumed.  The  management  and  the  control  of  the  property  to 
effect  these  objects  is  unrestricted  and  unlimited  otherwise  than  as 
the  executor  "  may  think  best.*'  The  exercise  of  such  a  discretion 
as  this  evidently  includes  the  choice  of  selling,  leasing  or  of  mort- 
gaging the  property  if  necessary,  in  his  opinion,  to  raise  money  for 
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the  objects  of  the  trast.     See  Orr  v.   OBnen,  supra  ;  Danish  v. 
Disbrowy  51  Tex.  235. 

Where  the  power  is  general  to  perform  and  carry  out  a  particular 
objecty  a  resort  to  the  ordinary  and  usual  methods  or  means  comes 
within  the  scope  of  the  power.  See  Layet  v.  Oano,  17  Ohio,  473 : 
10  Ohio  St  396 ;  and  see  1  Wait  Act.  &  Del  221 ;  Bridetibaker  t. 
Lowell^  32  Barb.  9,  17 ;  Minor  v.  Mechanies^  Bank  of  Alezattdrta, 
1  Pet.  46.  And  in  respect  to  an  assignment  or  conveyance  in  trust, 
which  contemplates  a  necessity  for  the  raising  of  money,  as  to  pay 
debts  or  the  like,  it  seems  that  m  the  absence  of  express  directions 
given  in  such,  >f  the  whole  scope  of  the  deed  show  that  the  parties 
must  have  inteiided  a  sale,  a  sale  will  be  properly  made ;  for  in 
expounding  trusts,  though  created  by  deed,  the  intention  of  the 
parties  is  to  be  pursued  as  much  as  in  wills.  See  Hill  Trustees, 
star  p.  342.  The  same  principle  is  equally  applicable  it  seems  to 
raising  money  by  mortgage.     Id. 

The  general  power  which  the  will  conferred,  to  manage  and  con- 
trol the  party  as  the  executor  might  think  best  for  the  interest 
of  the  children,  embraced,  we  think,  the  power  to  mortgage  or  to 
sell  in  order  to  carry  out  the  purposes  of  the  trust;  and  the  only 
remaining  question  is  whether  the  will  coutainsauy  provisions  in  it 
which  have  the  effect  to  qualify  or  limit  this  general  authority. 

It  is  urged  by  appellees'  counsel  that  the  general  authority  con- 
ferred was  restricted  by  the  terms  used  in  the  will  which  empowered 
the  executor  'Ho  sell,"  exchange  and  dispose  of"  the  estate  as  he 
may  deem  nessary  for  the  interest  of  the  children.  We  think  that 
these  words,  instead  of  being  used  in  a  restrictive  sense,  were  in- 
tended to  render  more  clear  and  absolute  the  authority  and  power 
meant  to  be  conferred  iu  the  pi'eceding  and  subsequent  parts  of  the 
will  which  gave  the  executor  full  control  and  management  of  the 
estate  for  the  purposes  named.  The  power  '^  to  sell,  exchange  and 
dispose  of  "  is  consistent  with  the  existence  of  the  general  powers 
conferred,  and  if  the  character  and  scope  of  the  latter  are  varied  by 
the  specific  designations  thus  indicated,  the  effect  is  to  enlarge  and 
extend  the  executor's  authority  of  disposition  of  the  pro|)erty,  rather 
than  to  contract,  limit  or  diminish  it. 

The  sentence  in  the  will  which  invests  the  executor  with  his 
powers,  directs  that  he  shall  manage  and  control  the  estate  as  he 
may  think  best,  and  in  terms  not  less  general  and  comprehensive, 
and  indicative  of  the  testatrix's  wish  that  her  husband  should  he 
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wholly  nnrestricted  as  to  the  modes  whereby  he  should  act  m  carry- 
ing out  the  purposes  of  supporting,  maintaining  and  liberally  edu- 
cating her  children,  proceeds  to  instance  the  most  absolute  power 
that  could  be  held  by  him  as  to  the  property,  viz.:  by  selling  it  if 
he  saw  proper.  She  next  provides  for  exchanging  it  if  he  saw 
proper;  and  last,  in  order  to  embrace  any  other  8upi)osable  method 
of  using  the  projjerty  to  the  children's  advantage,  she  employs  the 
general  expression  thai  he  may  'dispose  of  the  estate  in  such  way 
as  he,  in  his  discretion,  may  judge  to  be  necessary  for  the  interest 
of  said  children,"  and  adds  that  his  discretion  shall  not  be  hampered 
by  responsibility  to  any  one  by  reason  of  his  free  exercise  of  it  in 
respect  to  the  powei*s  given  to  him.  Reading  the  sentence  as  an 
entii-ety,  and  not  in  isolated,  detached  parcels,  it  is  obvious,  we 
think,  that  it  manifests  tis  a  whole  a  single  intention  to  invest  her 
husband  with  the  most  ample  power  to  use,  control  and  in  any  wise 
to  dispose  of  the  property,  and  that  there  is  no  portion  of  it  which 
warrants  the  interpretation  of  an  intention  to  restrict  or  limit  the 
executor's  authority.  Language  more  expressive  of  her  confidence 
in  the  ability  of  her  husband  to  manage  the  estate,  and  of  her  de- 
sire to  invest  him  with  power  to  dispose  of  the  property  m  anyway 
whatever  that  he  deemed  best  calculated  to  promote  the  interest  of 
her  children,  inde|)endent  of  all  direction  or  dictation  of  any  tri- 
bunal, and  of  responsibility  to  any  person  whomsoever,  could  hardly 
be  used. 

We  are  of  the  opinion  therefore  that  there  was  ample  authority 
conferred  by  the  will  on  the  executor  to  mortgage  the  land;  and 
under  a  power  for  purposes  so  general  and  undefined  as  to  particu- 
lars, the  mortgagee  would  not  be  bound  to  ascertain  the  necessity 
for  the  loan  to  the  executor,  nor  to  see  to  the  application  of  the 
money.  See  llill  Trust  (2d  Am.  ed.)  480;  Danish  v.  />i«- 
brow,  51  Tex.  241;  i  Wait  Act  &  Uef.  328,  §  3,  and  authorities 
there  cited;  Sanger  Bros.  v.  Heirs  of  Moody ^  60  Tex.  96. 

If  however  we  are  to  regard  the  i>ower  conferred  on  the  executor 
'*  to  sell,  exchange  or  dispose  of  as  he  may  deem  necessary  for  the 
interest  of  my  children,"  as  a  limitation  upon  the  authority  other- 
wise given  m  the  will,  it  seems  ihat  the  result  must  still  be  the 
same.  Under  a  power  to  sell  lands  for  the  payment  of  debts,  a 
mortgage,  it  seems,  may  be  given  10  raise  money  for  that  purpose, 
unlesd  It  be  the  clear  intention  of  the  testator,  in  directing  the  sale, 
ihat  his  real  estate  should  be  absolutely  converted.  And  although 
Vol    L  — G9 
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there  may  be  no  specific  direction  for  the  sale  of  the  estate,  but 
only  a  trust  to  raise  or  to  pay  debts;  or  a  deyise  subject  to  or 
charged  with  debts;  or  the  debfcs  and  legacies  being  first  deducted 
—  in  all  these  cases  the  trustees  may  properly  raise  the  required 
amount  by  sale  or  mortgage,  without  waiting  for  a  decree.  Hill 
Trust.  (2d  Am.  ed.),  499,  500  (star  p.  355).  It  is  laid  down  in 
many  cases  that  a  power  of  sale  implies  a  power  to  mortgage.  See 
,  Gordon  v.  Preston^  1  Watts,  385:  Lancaster  \.  Dolan,  1  Rawle,  231; 
Wtlhams  t.  Woodard,  2  Wend.  492;  DtwoTs  Appeal,  38  Penn.  St. 
118;  Sietfel  v.  Clark,  9  Baxt.  (Tenn.)  470.  See  also  4  Kent  Com. 
148;  3  Eawle,  109;  2  Wright  (Penn.)  118;  Zam  v.  Kennedy,  73  Penn. 
St.  182.  And  see  numerous  other  cases  collected  and  synopeized 
in  a  note  in  Ferry  v.  Laible,  31  N.  J.  Eq.  (4  Stew.)  567  ei  seq. 

In  some  other  cases  this  doctrine  has  been  denied,  and  in  its  ap- 
plication subjected  to  considerable  modification.  See  Hill  Trust. 
(2d  Am.  ed.)  note  1,  p.  499;  and  see  Blowner  t.  Waldron,  3  Hill, 
361;  Ferry  v.  LaibUy  31  N.  J.  Eq.  (4  Stew.)  577,  Page  v.  Cooper^ 
16  Beav.  396;  Wood  v.  Goodndge,  6  Gush.  116;  Albany  Fire  Ins. 
Co,  V.  Bay,  4  N.  Y.  9;  Coutant  ¥•  Servoss,  3  Barb.  128;  Ikfson  v. 
Latrobe,  42  Md.  325;  Hubbard  v.  German  Catholic  Cong.,  34 
Iowa,  31.  Without  attempting  to  indicate  which  of  these  lines  of 
decision  should  be  accepted  as  furnishing  the  proper  rule  to  fol- 
low, it  is  sufficient  to  say  that  under  this  state  of  the  law  upon  the 
point,  the  testatrix  might  well  have  supposed  that  in  conferring  the 
power  "  to  sell  *'  the  authority  was  conferred  thereby  to  mortgage 
the  property. 

But  she  extends  still  further  the  specifications  of  authority  giyen 
to  her  husband.  If  it  was  her  intention  to  limit  it  to  that  of  sell* 
ing,  and  to  exclude  the  power  to  mortgage  or  to  incumber,  it  would 
have  been  but  superfluous  redundancy  to  have  added  the  authority 
**  to  dispose  of  my  estate  as  he  may  deem  necessary  for  the  interest 
of  my  said  children."  Effect  should  be  given  to  every  part  of  the 
instrument  if  it  may  be  done  consistently  with  the  intention  of  the 
testatrix  and  with  its  other  parts.  In  Gordon  v.  Preston,  1  Watts 
(Penn.),386,on  the  question  whether  a  certain  incorporated  company 
had  under  its  charter  power  to  mortgage,  Qibson,  C.  J.,  said:  ''  By 
the  second  section  of  the  act  of  incorporation  the  company  was 
authorized  to  purchase  in  fee  or  for  any  less  estate  '  all  such  lands, 
tenements  or  hereditaments,  and  estate  real  and  personal,  as  shall 
be  necessary  and  convenient  for  them  in  the  prosecution  of  their 
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works;  and  the  same  to  sell  and  dispose  of  at  their  pleasure  '  Ac- 
cording to  the  principle  of  Lancasier  v.  Dolan,  1  Rawle^  131^  a 
power  to  sell  includes  a  power  to  mortgage,  even  under  the  statute 
of  uses^  though  strictly  construed;  and  a  fortiori  it  ought  under  a 
statutory  grant  which  is  to  be  beneficially  construed  in  furtherance 
of  the  object.  But  the  superadded  words  'dispose  of/  which  would 
otherwise  be  redundant,  leave  no  doubt  of  the  existence  of  an  in- 
tent to  give  the  corporation  power  to  part  with  its  real  estate  by 
any  voluntary  act,  without  regard  to  the  mode  of  its  operation;  and 
^  a  power  to  incumber  might  be  necessary  to  the  prosecution  of  its 
works,  it  is  not  to  be  doubted  that  it  was  intended  to  be  given." 

Nor  is  there  less  doubt,  for  the  same  reasons,  that  Mrs.  Dashiell 
intended  to  confer,  by  the  use  of  the  same  term,  the  powers  which 
were  accorded  by  the  opinion  of  Chief  Justice  Gibson  to  the  incor- 
porated company.  Whilst  it  may  be  true  that  those  worda  might 
not  in  every  supposable  connection  and  relation,  when  employed  in 
written  instruments,  import  such  extended  authority,  and  might  ac- 
oording  to  the  subject-matter  upon  which  they  are  to  operate,  and 
under  all  the  circumstances  existing  for  their  interpretations,  be  lim- 
ited to  narrower  bounds  in  their  interpretation,  yet  in  the  connec- 
tion and  relation  in  which  they  are  here  presented — ''  ni  furtherance 
of  the  objects"  for  the  accomplishment  of  which  the  testatrix,  as 
manifested  by  the  whole  will,  was  endeavoring  to  provide — we  think 
the  use  of  those  words  places* it  beyond  dispute  that  the  executcMr 
was  fully  authorized  to  mortgage  the  land. 

We  must  look  to  all  parts  of  a  will  to  ascertain  the  intention  of 
the  testator.  Vardeinan  v.  Latoson,  17  Tex.  18.  Under  this  rule  of 
construction  discrepancies  and  seemingly  contradictory  or  repugnant 
clauses  of  it  will  be  reconciled,  and  thereby  effect  given  to  what 
were  the  true  intention  and  wishes  of  the  testator.  See  Wells  v^ 
Slater y  2  Tex.  L.  Rev.  121  (unreported  case). 

For  the  errors  indicated,  we  conclude  that  the  judgment  ought 
to  be  reversed  and  rendered  by  the  Supreme  Court  iii  favor  of  the 
defendants.  The  cause  having  been  submitted  to  the  court  without 
a  jury;  the  facts  not  being  controverted  which  involve  the  merits  of 
the  suit,  and  presenting  only  a  question  of  law  as  to  the  rights  of 
the  respective  parties  to  the  suit;  and  there  being  apparent  no  rea- 
son why  the  trial  below  should  not  finally  determine  this  suit,  wo 
are  of  the  opinion  that  the  Supreme  Court  ought  to  render  on  this 
appeal  such   judgment  jis  ought  fo  have  boon  rondorod  on  the  ovi- 
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dence  adduced  at  the  trial,  wnich   as  above  indicated  ought  to  be 
for  the  defendants. 

Judffmeni  reversed. 

NoTB  BT  THE  Retortbr.—  See  Stokes  ▼.  Paifne  (58  Mln.  614),  88  Am.  Rep. 
840 ;  BuOer  v.  HuegHi  (68  111.  694),  18  Am.  Rep.  589 :  Switger  v.  WUven  (24 
Kads  884),  86  Am.  Rep.  259. 

In  Loebenihal  ▼.  Ralngh,  86  N.  J.  Eq.  169,  the  will  contained  this  elaiue : 
''If  it  should  seem  necesaaiy  at  any  time  to  dispose  of  a  portion  of  mj  real  es- 
tate for  the  payment  of  my  debts,  I  hereby  give  my  executors  power  to  do  so, 
either  at  public  or  private  sale.**  The  estate  included  a  very  large  tract  of 
land,  which  could  only  be  sold  to  advantage  as  a  whole,  and  whose  value  would 
be  greatly  depreciated  by  selling  any  part  or  parts  of  it,  and  by  reason  of  Its 
character  and  value  a  purchaser  could  only  be  obtained  exceptionally  and  by 
effort.  On  an  application  by  the  executors  (in  which  the  beneficiaries  under 
the  will  joined),  hM^  that  authority  to  mortgage  it  to  raise  sufficient  money 
to  pay  the  debts  after  applying  the  personal  estate,  should  be  given. 

In  Stirfel  V.  Clark,  9  Baxt.  466,  it  was  held  that  a  deed  to  a  husband  in  trust 
for  his  wife,  providing  that  the  wife  should  hare  power  of  disposing  of  said 
property  by  deed  or  will,  as  if  she  was  h  feme  sole,  carried  with  it  the  power  to 
mortgage. 

In  Wilion  v.  Maryland  lAfe  Ins,  Co.,  60  Md.  150,  the  will  contained  the  fol. 
lowing  clause  :  **  My  said  trustee  shall  have  power  to  invest,  and  change  the 
investment  of  said  moiety,  and  for  that  purpose  to  sell,  convey  and  dispose 
thereof,  or  any  part  thereof,  as  often  as  he  may  think  proper.**  HM,  that  this 
power  did  not  authorize  the  trustee  to  mortgage  the  property  to  secure  the  re- 
payment of  a  loan.  The  court  said  :  "  Tlie  question  is,  whether  the  mortgage 
Is  valid,  so  far  as  it  affects  the  rights  and  interests  of  the  eeeluis  que  trust  t 
And  this  depends  upon  the  construction  of  the  power  conferred  on  the  trustee 
by  the  will.  A  power  of  sale,  like  all  other  powers,  can  be  exercised  only  in 
the  mode  and  upon  the  tenus  and  conditions  prescribed  by  the  instrument 
creating  it.  Did  the  testatrix  then,  in  authorizing  the  trustee  to  sell  and  dis- 
pose of  the  property  devised  to  him  in  trust  for  the  purpose  of  reinvestment, 
and  for  this  purpose  only,  mean  that  he  should  mortgage  it  to  secure  the  pay- 
ment of  borrowed  money  ?  or  did  she  mean  an  out  and  out  sale  or  conversiaii 
of  the  property,  and  a  reinvestment  of  the  proceeds  arising  from  the  sale,  for 
the  benefit  of  all  parties  interested  under  the  will  ?  Now  it  seems  to  us  in  the 
face  of  Latrobe  v  Tyson,  42  Md.  825,  the  meaning  of  the  words  '  sell  and  dis- 
pose,' as  used  in  this  connection,  is  hardly  an  open  question.  In  that  case,  as 
in  this  the  trustee  was  authorized  to  *  sell  and  dispose  of  the  property,*  and  In 
that  case  as  in  this  the  trustee  mortgaged  the  property  to  secure  the  payment 
of  borrowed  money.  After  full  argument  and  full  consideration,  for  all  of  as 
felt  the  law  pinched  hardly  in  that  case,  we  were  obliged  to  hold  both  on  prin- 
cipie  and  on  authority,  thai  the  power  meant  an  *  nut  and  out  sale,*  or  *  con- 
version '  of  the  property  ;  and  that  the  trustee  was  not  authorised  to  pledge  it 
by  way  of  mortgage.     If  such  then  be  the  meaning  of  the  words  'sell  and 
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dispose, '  R8  denoting  the  ^^xient  of  the  power  to  be  exercised  by  a  trustee,  is 
there  any  thing  on  the  face  of  ibis  will  to  show  that  they  were  used  by  the 
testatrix  in  any  other  or  wider  sense  ?  We  thinly  not.  On  the  contrary,  look- 
ing to  the  nature  and  objects  of  the  trust,  and  the  character  of  the  property,  it 
is  plain  she  never  meant  to  authorize  the  trustee  to  mortgage  it  for  borrowed 
money.  Already  liad  she  given  him  one-half  of  her  entire  property,  and  the 
other  half  too,  she  had  devised  in  trust  for  liim  for  life,  with  remainder  to  her 
children.  The  property  was  an  outlying  tract,  near  the  city  limits,  yielding 
but  a  small  yearl^v  income,  and  it  might  be  to  the  interest  of  all  parties  con- 
oemed,  that  it  should  be  sold  in  whole  or  in  part,  and  the  proceeds  of  the  sale 
leinvested.  With  that  view,  for  the  purpose  of  changing  the  investment,  the 
testatrix  authorizes  the  trustee  to  sell  and  dispose  of  the  property  ;  and  to  say 
the  trustee  may  do  something  else,  tliat  he  may  borrow  money  and  mortgage 
the  property,  would  be  giving  to  the  language  used  in  conferring  the  power, 
and  declaring  the  purpose  for  which  it  was  to  be  exercised,  a  meaning  not  war 
ranted  by  any  sound  rule  of  construction.*' 

Where  a  testator  clothed  his  executor  with  discretionary  power  to  sell  such 
unproductive  property  as  in  his  judgment  would  be  to  the  interest  of  the  estate, 
or  convert  the  same  into  productive  property  by  making  improvements  thereon, 
when  in  his  judgment  and  discretion  justified  by  the  condttioB  of  the  es- 
tate, and  throughout  the  will  his  intention  appeared  to  be  that  his  executor 
should  keep  his  estate  intact  so  far  as  he  was  able,  and  generally  to  manage  it 
in  such  way  as  to  make  it  as  productive  as  possible,  it  was  held,  that  the  execu- 
tor had  the  power  to  borrow  money  to  improve  unproductive  real  estate,  and  to 
gi.ve  a  mortgage  on  the  property  to  secure  the  loan.  Starr  v.  MouUon,  97  HI. 
525. 

Where  an  executor  is  empowered  generally,  by  will,  to  improve  unpro- 
ductive real  estate,  and  suck  power  is  practically  without  limit,  being  an 
authority  to  make  improvements  to  any  extent,  which  in  his  judgment  and  dia- 
cretion  the  condition  of  the  estate  should  warrant,  it  will  be  presumed  the 
testator  intended  to  give  his  executor  such  power  over  the  estate  aa  would  en- 
able him  to  raise  whatever  means  would  reasonably  be  required  in  making  the 
contemplated  improvements,  and  this  includes  the  power  to  mortgage.     Id. 

Where  a  trustee  has  acted  in  good  faith  in  a  matter  pertaining  to  the  trust, 
and  it  is  evident  from  the  instrument  creating  the  trust  that  it  was  intended  to 
clothe  him  with  large  discretionary  powers  in  the  discbarge  of  his  duties,  and 
it  does  not  clearly  appear  that  he  has  transcended  them,  courts  of  equity  aro 
not  inclined  to  disturb  and  unsettle  an  important  business  transaction  thus  en- 
tered into  by  him,  to  the  detriment  of  third  partes  who  baTe  acted  in  eqnal^ 
good  faith.     LL 
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Smith  v.  St.  Paul  City  Railway  Compart. 

(UMInn.  1.) 
Negligence — pretOmption  of  ^carrier. 

iBCue  of  a  oollisioQ  between  cars  of  a  street  railway  company  a  presomiitlott 

of  negligence  arises.    {See  note,  p,  558.) 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
case.     The  plaintiff  had  judgment  below. 

H.  J.  Horuy  for  appellant. 
G.  K.  Davis,  for  respondent 

Vandbrburoh,  J.  This  action  is  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  a  collision  be- 
tween two  street  cars  of  the  defendant,  on  one  of  which  plaintiff 
claims  to  have  been  a  piissenger,  and  insists  that  under  the  circum- 
stances it  is  liable  for  the  exercise  of  ordinary  care  only. 

[Other  points  omitted.  J 

In  support  of  the  charge  of  negligence  in  the  management  of 
the  rear  car  (No.  26),  and  the  horses  attached  to  it,  plain  tiffs  evi- 
dcnce  tended  to  prove  that  before  he  reached  the  forward  car  (No. 
8),  he  saw  car  26  approaching  upon  an  up  grade,  about  one-lialf 
block  away,  and  moving  at  the  usual  rate  of  speed  ;  that  while  he 
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was  in  the  act  of  entering  the  car  which  stood  waiting  for  him. 
hearing  a  noise  on  the  track  behind  him,  he  looked  around  and  saw 
the  horses  of  car  No.  26  approaching  rapidly,  and  immediately  the 
collision  occurred  in  which  he  was  injured.  The  horses  and  car 
26  were  turned  to  the  right  and  run  off  the  track,  and  immediately 
stopped  in  the  street  along-side  of  car  No.  8,  which  was  also  thrown 
off  the  track.  Assuming  the  testimony  of  plaintiff  and  his  witnesses 
to  be  true,  it  is  evident  that  tlie  forward  car  must  have  been  struck 
either  by  the  horses  or  some  part  of  car  No.  26,  and  that  plaintiff 
was  struck  and  injured  thereby.  We  think  it  is  also  evident  that 
the  horses  must  have  started  into  a  gait  much  more  rapid  than 
usual  in  such  service,  or  proper,  considering  the  proximity  of  the 
forward  car ;  but  plaintiff's  evidence  however  failed  to  explain  this, 
and  though  it  included  the  testimony  of  passengers  in  car  No.  26 
at  the  time,  it  did  not  appear  as  a  part  of  plaintiff's  case  that  the 
horses  had  in  fact  become  unmanageable,  or  were  actually '^  running 
away."  The  collision  occurred  in  the  evening,  and  during  a  storm, 
but  the  streets  were  sufficiently  lighted,  so  that  the  plaintiff  and 
car  No.  8  were  discernible  by  the  driver  of  car  No.  26.  No  adequate 
or  satisfactory  cause  therefore  for  the  happening  of  the  accident 
and  injury  to  plaintiff,  consistent  with  due  diligence  on  the  part  of 
the  defendant,  is  disclosed  by  plaintiff's  case. 

The  severe  rule  which  enjoins  upon  the  carrier  such  extraordinary 
care  and  diligence  is  intended,  for  reasons  of  public  policy,  to  se- 
cure the  safe  carriage  of  pnssengei*s,  m  so  far  as  human  skill  and 
foresight  can  effect  such  result.  From  the  application  of  this  stnot 
rule  to  carriers  it  naturally  follows  that  where  an  injury  occurs  to 
a  passenger  through  a  defect  in  the  construction  or  working  or 
management  of  the  vehicle,  or  any  thing  pertaining  to  the  service 
which  the  carrier  ought  to  control,  a  presumption  of  negligence 
arises.  The  general  rule  is  thus  stated  in  ScoU  v.  London  Dock  Co., 
3  Hurl  &  C.  596.  "  There  must  be  reasonable  evidence  of  negli- 
gence ;  but  where  the  thing  is  shown  to  be  under  the  management 
of  defendant  or  his  servants,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen,  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendants,  that  the  accident  arose 
from  want  of  care." 

The  rule  is  therefore  frequcMitiy  stated,  in  general  tenns,  that  neg- 
ligence on  the  part  of  the  carrier  may  be  presumed  from  the  mere 
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happening  of  the  accident.  The  reason  of  the  rule  seems  to  be  that 
from  the  very  nature  of  things  the  means  of  proving  the .  specific 
facts  are  more  in  the  power  of  the  carrier.  The  latter  owning  the 
property  and  controlling  the  agencies,  is  presumed  to  have  pecu- 
liarly within  his  own  knowledge  the  cause  of  an  accident,  which  he 
might  be  interested  to  withhold,  and  which  the  passenger  could  not 
know  and  might  himself  be  unable  to  prove.  Thomp.  Carr. 
211.  The  application  of  this  rule  is  not  limited  to  a  breakage  or 
defect  in  the  vehicle  in  which  the  passenger  is  carried,  but  "  extends 
to.any  other  thing  which  the  carrier  can  and  ought  to  controU  as  a 
part  of  its  duty  to  carry  passengers  safely."  Meter  v.  Pennsylvania 
R.  Cb.,  64  Penn.  St.  225;  s.  c,  3  Am.  Rep.  581;  Feiial  v.  Middh- 
sex  R.  Co.y  109  Mass.  398;  s.  c,  12  Am.  Rep.  720.  Hence  the  fact 
of  a  collision  between  cars  belonging  to  the  same  company  upon  a 
railway  track  is  considered  prima  facie  evidence  of  negligence  on 
the  part  of  the  company,  and  it  is  not  necessary  for  the  plaintiff  to 
prove  specifically  in  what  it  consisted.  If  it  occurred  without  the 
fault  of  defendants,  it  is  ordinarily  for  them  to  show  it  Skinner  t. 
London  etc.,  Ry.  Co.,  5  Exch.  787;  Railroad  Co.  v.  PoUard,  22 
Wall.  341;  Ang.  Car.  (5th  ed.),  §  78D.  Where  however  the  plain- 
tiff's own  evidence  shows  the  operation  of  causes  beyond  the  control 
of  the  carrier,  as  the  presence  of  vis  fim;or  or  the  tortious  act  of  m 
stranger,  tending  to  produce  the  accident,  the  plaintiff  m  order  to 
make  out  a  prima  facie  case,  will  generally  be  obliged  to  go  further 
and  prove  the  actual  concurrence  of  the  negligence  of  the  defendant 
as  an  operating  and  efficient  cause,  or  that  by  the  exercise  of  due 
diligence  the  accident  might  have  been  avoided.  Whart.  Neg., 
§661;  Thomp.  Carr.  213;  Le  Barron y.  Basi  Boston  Perry  Co.,  II 
Allen,  312,  Gillespie  v.  St.  LouiSy  eic,  Ry.  Co.,  6  Mo.  App.  554.  TIu* 
reason  of  the  distinction  is  so  plain  that  in  practice  it  is  not  diffi- 
cult to  apply  the  correct  rule. 

In  the  case  at  bar,  plaintiff's  evidence  did  not  tend  to  prove  thnt 
the  accident  was  attributable  to  extraordinary  causes  beyond  defend- 
ant's control.  The  burden  tlierefore  devolved  upon  the  defendant 
to  exonerate  itself  from  liability  by  showing  that  the  collision  wag 
due  to  inevitable  accident,  or  some  cause  for  which  it  was  not  re- 
sponsible. Skinner  v.  London,  etc.,  Ry,  Co.,  supra.  The  motion  to 
dismiss  the  action  was  properly  denied,  and  the  rule  laid  down  by 
the  court  as  to  the  burden  of  proof  in  such  cases  was  correct. 

Order  affirmed. 
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XoTK  BY  THE  Rkporter.— See  SeyboU  v.  JV  T.,  etc,,  B,  Co.,  95  N.  Y.  562  : 
K  c,  47  Am.  Rep.  75 ;  29  Alb.  L  J.  286 ;  10  Abb.  N.  C.  200.  205,  note. 

In  an  action  for  a  personal  injury  caused  by  a  car  door  falling  upon  plaintiff 
while  he  was  standing  on  a  street  where  a  freight  train  of  defendant  containing 
the  car  wa.<^  passing,  where  it  does  not  appear  how  the  door  happened  to  fall 
except  that  the  fastenings  had  become  insufficient,  probably  by  wear  or  break- 
age, mere  proof  of  the  accident  and  its  attending  circumstances  does  not  raisi) 
a  presumption  of  negligence  on  the  part  of  the  defendant,  and  cast  the  burden 
of  rebutting  such  presumption  upon  it,  but  plaintiff  must  prove  that  the  defect 
causing  the  accident  came  to  the  knowledge  of  defendant,  or  existed  for  such  a 
length  of  time  that  knowledge  should  be  presumed.  Qandy  v.  C,  dt  N.  W. 
B,  Co.,  80  Iowa,  420;  s.  c  ,  6  Am.  Rep.  682 :  MeCummons  v  CdbN.  W.  R.Co.. 
33  Iowa,  187  .  Aylemarth  v.  C.  R.  L  <fe  P.  R,  Co.,  80  Iowa,  459;  Perry  v. 
nailroad  Co.,  86  Iowa,  102;  Damn  v.  C,  R.  I  d:  P.  R.  Co.,  40  Iowa,  292, 
MeCormiek  v  C,  R.  I.  4t  P.  R.  Co.,  41  Iowa,  198  ;  Losee  v.  Buehannan,  51  N. 
T.  476 ;  R.  c,  10  Am.  Rep.  623 ;  Garmon  v.  New  York,  5  Bosw.  497  ;  HnU 
▼.  ManchesUr,  40  N.  H.  410  .  HaH  v.  Brooklyn,  86  Barb.  226 ;  Thonip.  Neg. 
1227.     Case  v.  Chicago^  etc..  R.  Co.,  Iowa  Supreme  Court,  Oct.  22.  1884. 

Where  a  stevedore,  engaged  in  his  usual  occupation,  falls  through  an  ordi- 
nary coal-bunker  hatch  that  is  used  for  stowing  cargo,  the  presumption  \h  of 
his  negligence  rather  than  that  of  the  officers  of  the  vessel.  The  leaving  open 
a  common  between-deck  hatchway  while  the  vessel  is  lying  in  port,  under 
ordinary'  circumstances  is  not  presumptive  evidence  of  negligence  on  the  part 
of  the  ship.  This  is  not  only  shown  to  be  the  custom  by  the  testimony  in  this 
case,  but  it  has  been  so  frequently  commented  upon  in  decisions,  as  to  be  too 
well  settled  to  be  questioned.  Victoria,  18  Fed.  Rep.  43 ;  Dwyer  v.  Nat. 
Steamtkip  Co.,  4  Fed.  Rep.  498 ;  The  Carl,  18  Fed.  Rep.  655 ;  The  OertiMuia, 
9  Ben.  856  ;  The  Helios,  12  Fed.  Rep.  732.  While  the  falling  through  an  open 
hatchway,  by  a  stranger,  a  landsman,  visitor,  or  passenger  on  board  a  vessel 
might  not  be  presumptive  of  negligence  on  his  part,  where  such  accident  occurs 
to  a  seunan  or  stevedore,  who  is  accustomed  to  hatches,  their  presence,  necess 
ity,  uses,  character,  and  location,  the  case  is  different,  and  unless  the  circiun- 
stances  of  the  particular  case  are  such  as  to  rebut  it  the  first  presumption  is 
of  his  negligence.  District  Court..  S.  D.  Oa.,  June  9,  1884.  T^ie  Gladiolus. 
Opinion  by  J  •ocke,  J. 

See  PhU.  A  Reading  R   Co.  v.  Anderson,  94  Penn.  St.  851 :  8.  c,  89  Am 
Rep  787  :  Iron  By.  Co.  v.  Mowery,  86  Ohio  St.  418 :  s.  c,  88  Am.  Rep  597. 

In  Ddaware,  etc.,  R.  Co  v.  Napheys,  90  Penn.  St.  185.  it  was  held  that  where 
a  train  has  come  to  a  stop  and  a  passenger,  on  stepping  from  the  lowest  step 
of  the  platform  of  the  cars  to  the  ground,  fractures  her  knee- cap,  without  any 
apparent  external  cause,  no  presumption  of  negligence  is  raised.  The  court  said  : 

"The  general  rule  is  that  a  party  who  alleges  negligence  as  the  basis  of  a 
claim  for  damages  is  lx)und  to  prove  the  fact  alleged,  and  the  extent  of  the 
injury,  if  more  than  nominal  damages  are  claimed  ;  but  in  some  cases  slight 
proof  only  is  required  to  justify  a  presumption  of  negligence.  The  mere 
cirenmstances  attending  the  injury  when  put  in  proof  may  be  enough  to  cas^ 
the  burthen  ot  exculpation  011  the  defendant.     If  a  passenger  sM^ated  in  a  rail- 
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road  car  is  injured  in  a  collision,  or  by  the  overthrow  of  the  car,  the  breaking^ 
•f  a  wheel,  axle,  or  other  part  of  the  machineiy,  he  is  not  required  to  do  more 
in  the  first  Instance  than  to  prove  the  fact  and  show  the  nature  and  extent  of 
kis  injury.  A  prima  fade  case  of  negligence  is  thus  made  out,  and  the  onus 
is  cast  upon  the  carrier  to  disprove  negligence  It  was  accordingly  said  in 
Sullivan  v.  Philadelphia  <fi  Heading  R,  Co.,  29  Penn.  St.  284,  when  a  railroad 
company  undertakes  the  transportation  of  a  passenger  for  an  agreed  price,  *  the 
contract  implies  that  they  are  provided  with  a  safe  and  sufficient  railroad  to 
the  point  indicated  ;  that  their  cars  are  staunch  and  road  worthy  ;  that  meann 
have  been  taken  beforehand  to  guard  against  every  apparent  danger  that  may 
beset  the  passenger,  and  that  the  servants  in  charge  are  tried,  sober  and  com- 
petent men.  When  in  the  performance  of  this  contract  a  passenger  is  injured, 
without  fault  on  his  part,  the  law  raises  prima  fade  a  presumption  of  negll 
genoe,  and  throws  on  the  company  the  onus  of  showing  that  it  did  not  exist.' 
It  is  reasonable  that  it  should  be  so,  because  the  company  has  in  its  possession 
and  under  its  control,  almost  exclusively,  the  means  of  knowing  what  occas- 
ioned the  injury  and  of  explaining  how  it  occurred,  while  as  a  general  rule, 
the  passenger  is  destitute  of  all  knowledge  that  would  enable  him  to  present 
the  facts,  and  fasten  negligence  on  the  company,  in  case  it  really  existed. 
The  facts  of  the  present  case  are  very  different.  The  cars  were  at  rest  ou  the 
track  :  there  was  no  jar  or  breaking  of  machinery  ,  Mrs.  Napheys,  with  th<» 
assistance  of  her  husband,  was  descending  the  steps  from  the  platform  of  the 
car.  They  had  every  opportunity  of  seeing  and  knowing  where  she  was  going^. 
and  controlling  her  movements  If  the  lower  step  was  inconveniently  or 
dangerously  high  for  her  in  the  condition  she  was,  she  and  her  husband  had 
as  good  an  opportunity  as  any  one  else  of  knowing  the  fact.  If  they  had  even 
a  suspicion  that  it  was  in  the  least  degree  unsafe  for  her  to  take  the  last 
step,  there  was  no  urgent  necessity  for  her  to  do  so.  The  train  had 
reached  its  destination  and  there  was  no  occasion  for  haste  in  leaving  tbe^ 
car.  If  they  had  any  apprehension  of  danger,  or  even  inconvenience  in  de- 
scending from  the  lower  step,  there  was  nothing  to  prompt  them  to  incur  the 
risk.  They  might  have  called  on  those  in  charge  of  the  train  to  provide  a 
better  and  more  convenient  means  of  egress,  if  they  deemed  it  necessary. 
Taking  the  uncontradicted  facts  of  the  case,  as  they  were  presented,  there 
existed  no  reason  for  relaxing  the  general  rule  that  he  who  alleges  negligence 
as  the  basis  of  a  claim  for  damages,  is  bound  to  prove  it  affirmatively." 

In  Baltimore .  etc.,  R.  Co.  v  State,  63  Md.  185.  the  deceased  had  purchased 
her  ticket,  and  was  waiting  outside  of  the  ticket  office  for  the  train  which  she 
purposed  to  take.  The  platfonn  at  which  the  train  was  to  stop  was  on  the 
Opposite  side  of  the  track.  There  was  evidence  to  show  that  the  agent  at  the 
station,  notified  the  deceased  of  the  approach  of  the  train,  and  directed  her  to 
cross  over  to  the  platfonn  in  ample  time  for  her  to  do  so  iu  safety,  but  that 
after  getting  almost  across,  she  turned  and  went  back  to  the  ticket  office  to 
fook  after  a  bundle,  and  did  so  against  the  agent's  directions  .  and  then  against 
the  warning  of  a  bystander,  attempted  to  cross  the  track,  in  consequence  of 
which  she  was  killed.  Held,  not  to  raise  the  presumption  of  negligence  on  the 
part  of  the  defendant      The  court  said  : 
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"These  cases  proceed  on  the  groand,  that  tlie  carrier  is  Iwund  to  exercise 
the  greatest  cartf  and  diligence,  in  every  thing  that  concerns  the  safety  of  pas- 
iengers ;  and  if  one  Is  injured  by  the  brealcing  down  or  upsetting  of  the 
▼ehicle  used  in  the  transportation,  or  by  the  colliding  of  one  train  with  another. 
or  by  the  train  running  off  the  trade,  from  some  defect  in  the  road  bed,  in 
these  and  in  other  like  cases,  the  evidentiary  facts  iu  themselves  create  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier.  Under  such  circumstances, 
the  carrier  must  show  that  the  accident  happened  in  spite  of  the  exercise  by 
mm  and  his  servants  of  the  greatest  degree  of  care  and  diligence,  practicable 
under  the  circumstances.  In  other  words,  although  the  burden  of  proof  is  on 
the  plaintiff  to  show  that  the  injury  was  occasioned  by  the  negligence  of  the 
defendant,  yet  he  discharges  this  burden  and  makes  out  a  prima  facie  case  by  ' 
showing  that  the  accident  happened  through  the  failure  of  some  of  the  means 
used  by  the  carrier  in  making  the  transit/* 

In  Murphy  v.  Coney  Idand,  etc.,  R,  Co.,  86  Hun.  199,  an  action  for  injurieti 
sustained  while  travelling  on  one  of  the  defendant's  horse  cars,  the  plaintiff 
testified  that  just  before  she  had  reached  the  depot,  at  which  she  was  to  leave  the 
trun,  the  car  gave  a  jolt,  and  then  a  second  jolt ;  she  heard  a  grinding  noise 
under  the  wheels,  and  the  car  seemed  to  be  lifted  off  the  track  ;  that  she  was 
lifted  off  her  seat,  thrown  forward  betweeen  the  seats  and  injured.  UM,  to 
Justify  the  inference  of  negligence.  The  court  said  :  **  It  is  an  undoubted 
rule,  and  one  governing  all  causes  of  actions  for  damages  negligently  inflicted, 
(hat  the  plaintiff  must  prove  that  the  injury  was  caused  by  the  negligence  of 
the  defendant.  The  rule  has  not  been  varied,  but  there  has  been  difference  of 
opinion  in  Judges  as  to  its  application  in  certain  cases.  There  was  a  tendency 
in  the  case  of  common  carriers  of  passengers  to  hold  that  the  fact  of  the  injury 
while  being  carried  raised  a  presumption  of  negligence  which  the  carrier  was 
bound  to  explain.  There  was  also  a  tendency  in  some  of  the  early  cases  to  hold 
that  the  plaintiff  must  prove  some  particular  thing  which  caused  the  injuryi 
and  that  the  defendant  was  liable  for  its  condition.  This  was  found  to  be  a 
hard  rule  upon  passengers  who  were  ignorant  of  the  cause  of  the  Injury,  but 
yet  had  been  injured  under  circumstances  which  called  for  no  inquiry,  and 
when  explanation  was  due  as  to  the  reason  of  the  accident,  from  whateviir 
cause.  The  rule  is  settled  by  the  Court  of  Appeals  that  it  is  not  necessary  to 
prove  the  direct  cause  of  the  injury  ;  that  while  the  plaintiff  had  the  burden 
of  proof,  an  inference  of  want  of  care  may  be  made  out  by  the  injury  and  the 
drcumstanoe  attending  it,  and  then  the  burden  of  explanation  is  cast  upon  the 
company  or  carrier  of  passengers.  HoSbrookv.  Utiea,  etc.,  B.  Co.^  12  N.  Y. 
286.  The  happening  of  an  accident,  which  in  the  usual  and  ordinary  course 
of  things  would  not  happen  with  proper  care,  casts  the  burden  on  the  defend- 
ant of  explaining  the  accident  so  as  to  relieve  itself  from  liability.  CaidweU  v. 
New  Jeney  8Uawhoat  Co.,  47  N.  Y.  282  ;  Hart  v.  Hudson  Rii>er  Bridge  Co., 
80  N.  T.  622.     Under  these  cases  the  plaintiff  was  entitled  to  go  to  the  jury." 

In  Wall  V.  Livetay,  6  Colo.  465,  it  was  held  that  negligence  is  to  be  pre* 
sumed  from  the  overturning  of  a  stage-coach.  The  court  said  :  "  We  concede 
the  law  to  be,  that  in  order  to  entitle  a  passenger  to  recover  against  a  carrier 
for  injuries  received  on  tlif  journey,  be  must  prove  that  he  received  the  injur- 
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ies  while  a  passenger  upon  the  coach  or  road  of  the  carrier,  an4  that  the  same 
were  occasioned  by  the  negligence  of  the  carrier.  A  prima  fade  case  however  is- 
made  out  by  proof  that  the  relation  of  carrier  and  passenger  existed  lietwoen 
tlie  parties  ;  that  an  accident  occurred  resulting  in  injury  to  the  passenger^ 
and  that  it  was  occasioned  by  the  failure  of  some  portion  of  the  machinery, 
appliances  or  means  provided  for  the  transportation  of  the  passenger.  Thi& 
proof  being  made,  a  presumption  of  negligence  on  the  part  of  the  carrier  arises^ 
and  the  plaintiff  is  not  l>ound  to  go  further  and  show  the  particular  defect  or 
cause  of  the  accident,  until  the  presumption  is  rebutted.  It  devolves  upon  the 
carrier  then  to  rebut  this  presumption  by  evidence  that  he  exercised  the 
greatest  degree  of  diligence  practicable  under  the  circumstances. 

>"  The  reason  of  the  rule,  as  applied  to  this  class  of  cases,  appears  to  be 
founded  in  the  nature  of  the  carrier's  undertaking,  and  the  relations  subsisting^ 
between  him  and  those  whom  he  undertakes  to  carry. 

•  *  He  assumes  the  responsibility  of  providing  suitable  and  sufficient  means 
for  transportation,  and  he  has  the  exclusive  management  of  the  same  di:(rin^ 
the  Journey.  As  a  general  rule,  when  an  injury  occurs,  he  has  the  superior, 
if  not  the  exclusive  means  of  knowledge  within  his  control  as  to  what  caused 
the  accident.  In  view  of  his  undertaking,  and  of  these  relations,  the  law 
binds  him  to  make  use  of  all  the  ordinary  precautions  for  the  safety  of  the 
passengers  on  the  road,  and  to  do  all  that  human  care,  vigilance  and  fore- 
sight reasonably  can,  under  the  circumstances,  in  view  of  the  character 
and  means  of  conveyance  adopted,  to  prevent  accidents  which  may  result 
injuriously  to  his  passengers.  Story  Bailm.,  g$  59(MS98  ;  TuUer  v.  Taiboi. 
2S  111.  857. 

"  When  therefore  an  injury  happens  to  a  passenger  from  an  accident  to  the 
vehicle  or  other  means  of  transportation  employed,  until  explained  it  is  pre- 
sumable that  it  happened  for  want  of  due  care  on  the  part  of  the  carrier.  If 
however  in  proving  the  injury,  facts  and  circumstances  are  developed  whicb 
tend  to  exonerate  the  carrier,  or  to  charge  the  plaintiff  with  having  contributed 
to  the  injury  received,  no  such  presumption  arises^ 

**  One  of  the  earliest  leading  cases  on  this  point  is  that  of  Chrifiiie  v.  GriggM^ 
"i  Camp.  79.  In  that  case  the  plaintiff  proved  that  he  was  a  pilot  by  occnpa 
tion.  that  he  was  traveling  to  London  by  stage,  when  the  axle  tree  broke,  pre- 
cipitating him  to  the  ground,  and  severely  injuring  him.  by  reason  of  which 
he  was  confined  to  his  bed  for  several  weeks.  At  this  point  the  plaintiff 
rested,  when  it  was  insisted  by  opposing  counsel  that  he  must  go  further,  and 
show  either  that  the  driver  was  unskilful  or  that  the  coach  was  insufficient. 
But  Sir  James  Manspibld.  C.  J.,  held  that  the  plaintiff  had  made  out  a  prtnM 
fa/^.  case  by  proving  his  going  upon  the  coach,  the  accident,  and  the  damagi* 
he  had  suffered.  It  was  then  for  the  defendant  to  show  the  sufficiency  of  the 
coach  and  the  skil fulness  of  the  driver.  The  plaintiff,  being  a  sailor,  would 
not  know  whether  the  coach  was  well  built  or  not.  or  whether  the  driver  drove 
skilfully.  It  was  further  held  that  when  the  breaking  down  or  overturning 
of  a  coach  is  proved,  negligence  on  the  part  of  the  owner  is  implied,  he  having 
always  the  means  to  rebut  this  presumption  if  it  1)e  unfounded. 

"  This  case,  with  others  announcing  a  similar  doctrine.  Is  cited  approvingly 


APRIL  TERM,  1884.  55^ 


Smith  v.  ax.  Paal  City  Kailwaj  CompHDj. 


by  the  Supreme  Coart  of  the  United  States  in  the  case  of  Siokes  v.  SaltonHalf, 
18  Pet.  18i. 

"  Tliat  was  an  action  to  recover  damages  for  au  injury  sustained  by  the  wife 
of  the  defendant  in  «rror,  by  reason  of  the  upsetting  of  a  stage-coach  in  which 
she  was  a  passenger.  The  declaration  charged  that  the  injury  was  caused  by 
the  negligence  and  want  of  skill  of  the  driver,  which  allegations  were  put  in 
Issue  by  tlie  plea  of  the  defendant.  The  first  instruction  to  the  jury  in  the 
court  below  was  :  *  The  defendant  is  not  liable  in  tlie  action,  unless  the  jury 
find  that  the  injury  of  which  the  plaintiif  complains  was  occasioned  by  the 
negligence  or  want  of  proper  skill  or  care  of  the  driver  of  the  carriage  in 
which  he  and  his  wife  were  passengers ,  and  the  facts  that  the  carriage  was 
upset,  and  the  plaintifTs  wife  injured,  are  prima  facie  evidence  that  there  was 
carelessness,  or  negligence,  or  want  of  skill  on  the  part  of  the  driver,  and 
throws  upon  the  defendant  the  burden  of  proving  that  the  accident  was  not 
occasioned  by  the  driver's  fault.*  The  second  instruction  was  :  '  It  being  ad- 
mitted that  the  carriage  was  upset,  and  the  plaintiff's  wife  injured,  it  is  in- 
cumbent on  the  defendant  to  prove  that  the  driver  was  a  person  of  competent 
skill,  of  good  habits,  and  in  every  respect  qualified  and  suitably  premred  for 
the  business  in  which  he  was  engaged,  and  that  he  acted  on  this  oc^usion  with 
reasonable  skill,  and  with  the  utmost  prudence  and  caution  ;  and  if  the  disas- 
ter in  question  was  occasioned  by  the  least  negligence  or  want  of  skill  or 
prudence  on  his  part,  then  the  defendant  is  liable  in  this  action.'  The  Supreme 
Court  held  that  these  instructions  laid  down  the  law  correctly,  and  that  con- 
struing the  two  instructions  together,  it  was  only  necessary  for  the  defendant, 
in  order  to  meet  the  plaintiffs  prima  faeie  case,  to  prove  that  the  coachman 
was  a  person  of  competent  skill  in  his  business,  tliat  the  coach  was  properly 
made,  the  horses  steady,  etc. 

'*  Another  leading  case  upon  the  point  under  consideration  is  Curtis  v.  Soeh- 
e$ter  d  8ymcuMe  Railroad  Co,,  18  N.  Y.  534.  This  was  an  action  for  damages 
leoeived  by  a  passenger  on  defendants'  railroad,  alleged  to  have  been  caused 
by  the  negligence  of  defendants'  servants.  The  train  containing  the  plaintiff 
ran  off  the  track  at  a  switch,  whereby  the  plaintiff  was  seriously  injured.  An 
instmction  had  been  given  to  the  jury  on  the  trial  *  that  the  fact  of  this  acci- 
dent occurring  was  of  itself  presumptive  evidence  of  negligence  on  the  part  of 
the  defendants.*  The  doctrine  of  this  caae  is,  that  whenever  it  appears  that  the 
accident  occurred  through  some  defect  in  the  vehicle,  or  other  apparatus  be< 
longing  to  the  defendant,  and  used  in  connection  with  his  business,  a  strong 
presumption  of  negligence  on  the  part  of  those  whose  duty  it  was  to  see  that 
everything  was  in  order  Immediately  arises  ,  but  when  nothing  is  known  In 
regard  to  the  cause  of  the  accident,  and  it  may  as  well  have  been  causcHl  by  the 
act  of  a  stranger,  for  which  the  carrier  is  not  responsible,  as  by  his  employees, 
for  whose  acts  he  is  responsible,  no  such  presumption  arises.  In  respect  to> 
the  Instruction  given,  the  court  called  attention  to  the  fact  that  it  did  not  an* 
Bounce  a  general  proposition  of  law.  but  was  limited  to  the  case  on  trial  ;  and 
in  the  Judgment  of  the  court,  enough  of  the  circumstances  of  the  case  were 
proved  to  warrant  the  presumption  of  negligence  against  the  railroad  company, 
which  It  most  rebut  in  order  to  discharge  it  from  liabilitv. 
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"The  following  cases  are  to  the  same  effect :  RaUroad  Company  y.  PoOard, 
22  Wall.  841  :  BoberU  ▼.  Johnmm,  58  N.  Y.  618  ;  Meier  v.  P^nn.  E.  Co.,  64 
Penn.  St.  225  ;  Toledo,  Wabaeh  d;  Western  ij>  Co  v.  Begge,  95  111.  80 :  8.  c, 
27  Am.  Rep.  618 :  Sawyor  v.  H.  A  St.  Jo.  R  Co.,  87  Mo.  240 :  F^drehOd  ▼. 
Col.  Stage  Co.,  18  Cal.  599.  See  also  Angeli  Carr.,  §  669 ;  Thomp.  Carr.  of 
Pass..  210,  214  \  Shear,  k  Redf.  Neg..  g  280." 

This  presumption  of  negligence  arises  from  the  contractual  relation  of 
tlie  carrier  to  the  public,  and  does  not  arise  in  cases  of  mere  negligence  aside 
from  such  relation. 

*' No  one,*'  says  Mr.  Justice  Pirld,  '*is  responsible  for  injuries  resultlnir 
from  inevitable  accident  whilst  engaged  in  a  lawful  business.  A  party  charg- 
ing negligence  as  a  ground  of  action  must  prove  it.  He  must  show  that  the 
defendant,  by  his  act  or  omission,  has  violated  some  duty  incumbent  upon  him 
which  has  caused  the  injury  complained  of.  The  cases  between  passengers 
and  carriers  stand  upon  a  different  footing.  The  contract  of  the  carrier  beinir 
to  carry  safely,  the  proof  of  the  injury  usually  establishes  a  prima  fatie  case, 
which  the  carrier  must  overcome.  His  contract  is  shown,  prima  facie  at  least, 
to  have  been  violated  by  the  injury.  Outside  of  those  cases  in  which  a  posi- 
tive obligation  is  cast  upon  the  carrier  to  perform  safely  a  special  service,  tht- 
presumption  is  that  the  party  has  exercised  such  rare  as  men  of  ordinary  pru 
dence  and  caution  would  exercise  under  similar  circumstances,  and  if  he  has 
not,  the  plaintiff  must  prove  it.  *  *  *  The  rule  dedudble  from  the  cases 
is,  that  the  measure  of  care  against  accident  which  one  must  take  to  avmd 
responsibility,  is  that  which  a  person  of  ordinary  prudence  and  caution  would 
use  if  his  own  intorests  were  to  be  affected,  and  the  whole  risk  were  his  own.  ** 
NitrO' Glycerine  case,  15  Wall.  524  *Mt  is  believed,'*  says  Mr.  Thompson, 
*'  that  it  is  never  true,  except  in  contractual  relations,  that  the  proof  of  the 
mere  fact  that  the  accident  happened  to  the  plaintiff,  without  more,  will 
amount  to  evidence  of  negligence  on  the  part  of  the  defendant."  2  Thomp. 
Neg.  1227.  So  in  Young  v  .  Bransford  it  was  held  that  the  explosion  of  a 
steam  boiler  used  for  running  a  saw-mill  does  not  raise  the  presumption  of 
negligence.     The  court  said  : 

**  The  leading  case  upon  the  liability  for  an  injury  occasioned  by  the  ex- 
plosion of  a  stationary  steam  boiler  is  Spencer  v.  Campbell,  9  Watts  &  Serg.  32. 
The  action  was  for  the  value  of  a  horse  which  had  been  driven  to  the  defend- 
ant's steam  grist-mill  to  get  some  grist,  and  was  killed  by  the  explosion  of  the 
boiler.  The  opinion  of  the  court  proceeded  upon  the  gpround  that  to  entitle 
the  plaintiff  to  recover,  he  was  bound  to  show  the  want  of  ordinary  care,  skill 
and  diligence.  In  Loeee  v.  Buchaiutn,  51  N.  Y.  476;  s.  c,  10  Am.  Rep.  688, 
the  action  was  for  damages  done  to  the  buildings  of  the  plaintiff  by  the  pro- 
jection on  to  his  premises  by  explosion  of  the  defendant's  boiler,  or  rather  of 
the  boiler  of  a  corporation  for  making  paper,  of  which  the  defendants  were 
trustees,  stockholders  and  agents.  The  decision  was  that  where  a  peraoii 
places  a  steam  boiler  on  his  premises  for  the  purpose  of  carrying  on  a  lawf a1 
business,  and  operates  the  same  with  care  and  skill,  so  that  it  is  not  a  nuisance, 
he  is  not  liable,  in  the  absence  of  proof  of  fault  or  negligence  on  his  part,  for 
damages  to  his  neighbor  occasioned  by  the  explosion  of  the  boiler.    Tb« 
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Aathorities  bearing  apon  the  general  question  of  liability  in  such  cases,  and 
the  principles  of  law  underlying  them,  were  ably  reviewed  and  considered. 
The  same  conclusion  was  reached  by  the  Supreme  Court  of  New  Jersey  in 
MarthaU  v.  WeUwood,  88  N.  J.  L.  889  ;  s.  c.  20  Am.  Hep.  804.  a  similar  case. 
In  both  of  these  cases  however,  the  main  question  was  whether  the  defendant 
was  liable  for  the  immediate  consequences  of  the  bursting  of  the  steam  boiler 
irrespective  of  any  question  as  to  negligence  or  want  of  skill  on  his  part.  And 
although  they  hold  that  there  must  be  evidence  of  negligence  to  sustain  a  re 
oovery,  they  do  not  detemiind  the  mode  of  proving  negligence,  or  what  shall 
be  prima  fade  evidence  of  it :  Mullen  v.  Si,  John,  57  N.  Y.  567;  8.  c,  15  Am. 
Hep.  580.  In  Boee  v.  l^Hnneportalion  Co.,  11  Fed.  Rep.  438,  which  was  an  action 
in  the  Circuit  C^urt  of  the  United  States  by  a  passenger  on  a  steamboat  for  injur- 
ies caused  by  an  explosion  of  the  boiler,  Wallace,  D.  J.,  instructed  the  jury 

*  That  from  the  mere  fact  of  an  explosion  it  is  competent  for  you  to  infer  as  a 
proposition  of  fact  that  there  was  some  negligence  in  the  management  of  the 
boiler,  or  some  defect  in  its  condition,  for  otherwise  a  casualty  would  not  have 
occurred.'  In  Fay  v.  Davidson,  18  Minn.  528,  which  was  an  action  by  a  passen- 
ger on  one  steamboat  for  injury  caused  by  the  explosion  of  the  boiler  of  another 
steamboat,  the  learned  judge  who  delivers  the  opinion,  by  way  of  obiter,  says: 
'  But  irrespective  of  the  act  of  Congress,  and  speaking  for  myself  alone,  I  am 
inclined  to  the  opinion,  that  under  the  undisputed  facts  of  this  case,  the  ex- 
plosion is  prima  fade  evidence  of  negligence.' 

"  It  is  obvious  from  this  review  of  the  authorities  that  the  question  of  the 
effect  of  the  mere  proof  of  the  killing  of  the  plaintiff's  husband  by  the  explor 
sion  of  the  defendant's  boiler  is  one  of  grave  doubt,  and  great  importance. 

*  Steam,*  it  has  been  well  said,  *  has  come  into  such  general  use  as  a  motive 
power,  not  only  in  the  operations  of  commerce  and  manufactures,  but  even  in 
those  of  agriculture,  that  a  rule  of  law  making  those  who  employ  it  insurers 
of  the  safety  of  others  against  damages  arising  from  its  use  would  not  only  be 
contrary  to  the  analogies  of  the  law,  but  would  impose  serious  restraints  upon 
the  most  necessary  and  beneficial  industries.  Both  the  proprietor  of  machin- 
ery impelled  by  steam,  and  the  engineer  in  charge  of  such  machinery,  have  the 
strongest  motives  for  watching  over  its  safety.  The  property  of  the  one  and 
the  Ufe  of  the  other  depend  upon  constant  vigilance  in  this  regard.  These 
motives  will,  ordinarily,  secure  that  degree  of  skill  and  attention  which  the 
safety  of  the  public  demands,  without  the  aid  of  a  rule  making  the  proprietor 
liable,  in  any  event,  for  damages  from  an  explosion.*  1  Thomp.  Neg.  112.  If. 
in  the  language  of  the  trial  judge  in  the  ca.<)e  before  us,  '  when  the  killing  is 
proved  to  have  been  done  by  the  explosion  of  the  defendants'  boiler,  the  bur 
den  is  thrown  upon  them  to  show  that  they  were  guilty  of  no  negligence,  and 
that  the  accident  was  unavoidable,'  the  owners  of  the  boiler  would  be  virtually 
held  as  insurers  of  the  safety  of  others  against  damages  arising  from  its  use. 
At  the  same  time,  the  fact  there  was  an  explosion,  which  is  not  an  ordinary 
incident  of  the  use  of  a  steam  boiler,  ought  to  have  some  weight,  inasmuch  as  ^ 
it  may  be  out  of  the  power  of  the  aggrieved  party  in  some  instance:^  to  prove 
any  more.  The  reasonable  rule  would  seem  to  \m  that  laid  down  by  Judge 
Wallace  as  above.  *  that  from  the  mere  fact  of  an  explosion  it  Is  competent 
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for  the  jury  to  infer  as  a  proposition  of  fact  that  there  was  some  negligence  in 
the  management  of  the  boiler,  or  some  defect  in  its  condition. '  It  ought  not 
to  have  the  weight  of  a  conelosive  presamption,  either  of  law  or  fact,  so  as  to 
compel  the  defendants,  in  order  to  avoid  liability,  to  prove  affirmatively  *  that 
they  were  gailty  of  no  negligence,  and  that  the  accident  vras  unavoidable.  * 
For  the  defendants  might  in  some  instances,  as  where  the  engineer  and  other 
employees  were  killed,  be  unable  to  make  any  positive  proof.  At  most  the 
question  of  negligence  should  be  left  to  the  jury  to  determine  upon  the  evi- 
dence actually  introduced.     Sommera  v.  Railroad  Company,  7  Lea,  204,  205." 

In  Lyons  v.  RoMfUhaU,  11  Hun,  46,  the  court  held  that  the  falling  of  a  box 
which  was  being  hoisted,  afforded  prima  facie  evidence  of  carelessness. 

In  Smith  V.  Briiiah  Packet  Co.,  46  Supr  Ct.  86,  affirmed  in  86  N.  Y.  408,  it 
was  held  that  the  bare  fact  that  plaintiff  was  injured  by  the  falling  of  berths 
on  defendant's  vessel  was  prima  facie  evidence  of  want  of  ordinary  care.  The 
court  say :  '*The  use  of  ordinary  skill  and  of  materials  of  ordinary  strength 
would  enable  the  builders  of  the  structure  that  was  meant  to  uphold  the  berths, 
to  make  it  secure  against  the  strains  and  shoclcs  of  a  sea  of  not  extraordinary 
violence.  These  means  of  this  security  being  at  the  command  of  the  owners 
of  the  steamship,  the  law  presumes  that  there  was  negligence  when  the  berths 
fell.**    To  same  effect.  Railroad  Co.  v.  Walrath,  88  Ohio  St.  462. 

The  plidntiff  in  Gerlach  v.  Bdelmeyer,  47  Supr.  Ct.  292,  was  Injured  by  the 
fall  of  an  elevator  under  defendant's  control.  The  jury  were  instructed  that 
they  might  find  negligence  from  the  simple  fact  that  the  accident  occurred 
under  such  circumstances.  On  appeal  this  instruction  was  held  to  be  correct, 
the  court  disposing  of  the  question  in  these  words :  ' '  The  learned  j udge  chaiged 
that  prima  facte  the  accident  happened  through  Dittner's  negligence,  and  that 
the  burden  of  proof  was  on  the  defendants  to  show  that  Dittner  was  not  negli- 
gent. This  1  think  is  a  correct  statement  of  the  law  in  this  case.  The  elevator 
was  under  the  management  of  defendant's  servants,  and  in  the  ordinary  coarse 
of  events  the  accident  would  not  have  happened  if  their  servant  had  been  care- 
ful. The  happening  of  the  accident  therefora  affords  evidence  in  the  absenoe 
of  explanation,  that  the  accident  happened  from  want  of  care." 
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Cn  Minn.  U5.) 

Neg^HrtMf  inetrumeni  —  sealed  note. 

An  instrument  in  the  form  of  a  nei^iable  note,  but  with  the  word  "  fsmled]  * 
(the  statutory  substitute  for  a  common  law  seal),  following  the  maker*s  signa- 
ture. IS  sealed  and  not  negotiable,  iil though  it  further  purports  to  be  "  nego- 
tinbic  '*  mid  payable  at  a  specified  place. 
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ACTION  on  a  written  instrument.     The  opinion  and  head-note 
show  the  facts.     The  defendant  had  judgment  below. 

D.  R,  P,  Hibls  and  John  Whfiock,  for  appellant 

Lovely  d  Morgan^  for  respondent. 

OiLFiLLAN,  G.  J.  The  defendant  executed  an  instrument  in  the 
form  of  a  negotiable  promissory  note^  except  that  after  and  opposite 
the  signature  were  brackets,  and  between  them  the  word  ''seal/* 
thus,  *'  [seal.]  "  The  question  in  the  case  is,  is  this  a  negotiable 
promissory  note,  so  as  to  be  entitled  to  the  peculiar  privileges  and 
immunities  accorded  to  commeroial  paper  ?  The  rule  that  an  in- 
strument under  seal,  though  otherwise  in  the  form  of  a  promissory 
note,  is  not  (certainly  when  executed  by  a  natural  person,  however 
it  may  be  when  executed  by  a  corporation)  a  negotiable  note^  entitled 
to  such  privileges  and  immunities,  is  universally  recognized,  and  is 
not  disputed  in  this  State.  But  the  appellant  contends  that  merely 
placing  upon  an  instrument  a  scroll  or  device,  such  as  the  statute 
allows  as  substitute  for  a  common-law  seal,  without  any  recognition 
of  it  as  a  seal  in  the  body  of  the  instrument,  does  not  make  it  a 
sealed  instrument.  Undoubtedly  where  there  is  a  scroll  or  device 
upon  an  instrument,  there  must  be  something  upon  the  instrument 
to  show  that  the  scroll  or  device  was  intended  for  and  used  as  a  seal 
The  scroll  or  deyice  does  not  necessarily,  as  does  a  common«law  seal, 
establish  its  own  character.  Such  words  in  the  te$t%monium  clause 
as  ''witness  my  hand  and  seal,"  or  "  sealed  with  my  seal,*'  would 
establish  that  the  scroll  or  device  was  used  as  a  seal.  No  such 
.  reference  in  the  body  of  the  instrument  was  necessary  in  the  case 
of  a  conunon-law  seal.  Ooddard^s  case,  2  Coke,  5a;  7  Bac.  Abr. 
(Bouyier's  ed.)  244.  Nor  is  there  any  reason  to  require  it  in  the 
case  of  the  statutory  substitute,  if  the  instrument  anywhere  shows 
clearly  that  the  device  was  used  as  and  intended  for  a  seal  It  would 
be  diflBcnlt  to  conceive  how  the  party  could  express  that  the  device 
was  intended  for  a  seal  more  clearly  than  by  the  word  "  seal,  **  placed 
within  and  made  a  part  of  it.    This  was  an  instrument  under  seal 

Order  affirmed. 

DiCKiNSOH,  J.,  took  no  part 
Vol.  L  — 71 
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NbwKLL  y.   RUTDALL. 
m  Minn,  m.) 

A  peraon  desiring  credit  being  asked  '*bow  he  stood/'  cometly  stated  hla 
means,  but  was  silent  as  to  the  fact  that  be  owed  two  thirds  as  much  as  hla 
capital.     HM^  fraudulent. 

REPLEVIN.     The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

Woottey,  Biddh  dt  Re$d,  for  appellant. 
Lane  S  Dodge,  for  respondent 

Mitchell,  J.  Action  of  replevin,  plaintiff  alleging  himself  to 
be  the  owner  and  entitled  to  the  possession  of  the  personal  property 
in  controversy.  Defendant,  by  his  answer,  denies  plaintiff's  owner- 
ship and  right  of  possession,  and  alleges  that  it  was  the  property  of 
one  Bauman,  and  justifies  his  taking,  as  sheriff,  by  virtue  of  certain 
writs  of  attachment  against  the  property  of  Bauman.  In  reply 
plaintiff  alleges  that  he  sold  the  property  to  Bauman  on  credit, 
induced  so  to  do  by  false  and  fraudulent  representations  of  Bauman 
as  to  his  financial  condition,  which  rendered  the  sale  voidable  and 
gave  him  the  right  to  rescind  and  reclaim  the  property.  On  the 
trial  It  was  undisputed  or  sufiSciently  proved  that  this  property  was 
sold  by  plaintiff  to  Bauman  on  credit  It  also  appeared  that  about 
the  first  of  August,  1881,  Bauman,  who  was  in  trade  at  Ortonville, 
applied  to  plaintiff's  travelling  agent,  De  Laittre,  to  purchase  goods 
on  credit ;  that  De  Laittre  told  him  that  "  it  would  be  necessarv  to 
know  how  he  stood  ;  '  that  Bauman  said  in  response  to  this  that 
*'  he  had  $3,000  in  his  business,  consisting  of  merchandise  and 
book  accounts,  and  that  he  had  $300  in  cash. "  On  this  De  Laittre 
took  his  order  and  submitted  it,  together  with  his  statement  to 
plaintiff,  who,  on  the  strength  of  it,  shipped  him  the  goods. 

On  the  trial  no  evidence  was  offered  to  show  that  Bauman  did  not 
in  fact  have  merchandise  and  book  accounts  to  the  amount  of  $3,000 
and  $300  in  cash.  But  it  was  proved  that  at  the  tim^  he  inade  the 
statement  he  was  indebted  in  his  business  to  the  amount  ot*  $2,100  — 
a  fact  which  he  failed  and  omitted  to  state.    It  also  appeals  that  early 
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in  November  following  Bauman  was  largely  indebted  on  various 
other  overdue  debts,  on  which  suits  were  brought  against  him  and 
his  property  attached ;  but  as  it  does  not  affirmatively  appear  when 
these  debts  were  contracted,  they  cannot  here  be  considered. 

It  is  earnestly  contended  that  this  evidence  is  insufficient  to 
establish  plaintifiTs  allegation  that  Bauman  obtained  the  goods  by 
fraud ;  that  he  was  not  inquired  of  as  to  his  debts ;  and  that  no 
duty  was  imposed  on  him  to  make  a  voluntary  statement  in  regard 
to  them.  It  is  doubtless  the  general  rule  that  a  purchaser,  when 
baying  on  credit,  is  not  bound  to  disclose  the  facts  of  his  financial 
condition.  If  he  makes  no  actual  misrepresentations,  if  he  is  not 
asked  any  questions  and  does  not  give  any  untrue,  evasive  or  partial 
answers,  his  mere  silence  as  to  his  general  bad  pecuniary  condition, 
or  his  indebtedness,  will  not  constitute  a  fraudulent  concealment 
2  Pom.  £q.  Jur.,  g  906  ;  Bigelow  Fraud,  36,  37.  But  this  was  not 
a  case  of  mere  passive  non-disclosure.  The  object  of  De  Laittre's 
inquiry  clearly  was  to  ascertain  Bauman's  financial  condition  and 
ability  to  pay.  Bauman's  statement  was  in  response  to  that  inquiry, 
and  when  he  undertook  to  answer,  he  was  bound  to  tell  the  whole 
truth,  and  was  not  at  liberty  to  give  an  evasive  or  misleading  an- 
swer, which  although  literally  true,  was  partial,  containing  only 
half  the  truth,  and  calculated  to  convey  a  false  impression.  The 
natural  construction  which  would  under  the  circumstances  be  put 
on  this  statement  is  that  he  had  $3,300  capital  in  the  business.  It 
was  couched  m  language  calculated  to  negative  the  idea  that  this 
was  merely  the  gross  amount  of  his  assets,  and  that  he  owed  debts 
to  the  extent  of  two-thirds  of  the  whole  of  that  amount.  Such  a 
statement,  made  under  the  circumstances  it  was,  might  fairly  and* 
reasonably  be  understood  as  amounting  to  a  representation  that  he 
had  that  amount  of  capital  which  was  and  would  remain  available 
out  of  which  to  collect  any  debt  which  he  might  contract  with 
plaintiff.  We  think  this  is  the  way  in  which  men  would  ordinarily 
have  understood  it.  It  is  immaterial  that  more  explicit  inquiries 
by  plaintiff  would  have  disclosed  the  fact  of  his  indebtedness.  It 
does  not  lie  in  Bauman^s  mouth  to  say  that  plaintiff  relied  too  im- 
plicitly on  this  general  statement.  To  tell  half  a  truth  only  is  to 
conceal  the  other  half.  Concealment  of  this  kind,  under  the  cir- 
cnmstances,  amounts  to  a  false  representation* 

[Minor  matters  omitted.  J 

Order  afflrmed. 
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BoHBK  V.  City  of  Wasbca. 

OIlliBD.  176.) 
MftnicipiU  ecrporaihn^defiet  in  iireet  —  danfferma  mmtug, 

A  dtj  g/ivwk  hy  its  charter  the  "  care,  saperrision  and  control "  of  Ita  straeta, 
fOMf  be  liable  for  an  Injury  to  a  traveller  from  an  unaafe awning  over  a  side 
walk,  althongh  the  oouneil  has  failed  to  pass  any  ordinanees  prohibiting  or 
providing  for  the  abatement  of  such  nuisances 


A 


CTION  fbr  personal  injury  by  negligence.    The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 


(7.  E.  IkwUy  for  appellant. 

OoUistwr  Bros,  and  Lmois  A  Leslie,  for  respondent. 

Berby,  J.  The  charter  of  the  city  of  Waseca  (8p.  Laws  1881, 
chap.  47)y  prorides  in  section  5  of  subchapter  6,  that  *'  the  common 
council  of  said  city  shall  hare  the  care,  supervision  and  control  of 
all  the  highways,  bridges,  streets  and  alleys,  and  public  grounds 
within  the  limits  of  the  city/'  Section  4,  subchapter  5,  constitutes 
the  city  one  road  district,  section  1  of  the  same  subchapter  confers 
upon  the  common  council  power  to  levy  taxes  to  raise  a  general 
fund  for  city  purposes,  and  to  expend  any  portion  of  the  same  for 
the  improvement  of  the  streets  of  the  city;  and  section  5  empowers 
the  council  to  assess  and  levy  highway  labor  and  taxes,  and  to  di- 
rect the  street  commissioner  when,  where,  and  how  to  expend  such 
labor  and  taxes.  As  respects  their  effect  njion  the  liability  of  the 
defendant  city,  these  provisions  are  substantially  the  same  as  those 
of  the  charter  of  the  city  of  Minneapolis,  considered  fn  Shartle  v. 
Otty  of  Minneapolis,  17  Minn.  284,  308,  and  held  to  confer  upon 
such  city  the  exclusive  care  and  control  of  its  streets,  and  to  pro- 
vide it  with  means  for  that  puqK>se.  It  was  said  in  that  case  by 
Mr.  Justice  McMillan  to  be  '*  well  settled  that  a  municipal  cor- 
poration having  the  exclusive  control  of  the  streets  and  bridges 
within  Its  limits  at  least,  if  the  means  for  performing  the  duty  are 
provided  or  placed  at  its  disposal,  is  obhged  to  keep  them  in  a  safe 
oondition^  and  if  it  unreasonably  neglects  this  duty,  and  injury 
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suits  to  any  person  by  this  neglect,  the  corporation  is  liable  for  the 
damage  sustained.''  The  same  doctrine  was  applied  to  the  case  of 
a  sidewalk  in  Moore  y.  City  of  Minneapolis^  19  Minn.  258,  300. 
These  two  cases  are  in  point  in  the  caae  at  bar,  and  they  show  that 
it  is  the  charter  duty  of  the  defendant  city  to  use  reasonable  dili- 
gence to  keep  its  streets  and  its  sidewalks  —  which  are  but  parts  of 
streets,  Furmll  y.  City  of  SL  Paul,  20  Minn.  101,  117,  in  safe 
condition  for  use,  and  that  it  is  liable  to  those  injured  by  its  neglect 
of  such  duty. 

The  injury  for  which  plaintiff  seeks  redress  in  this  action  was 
occasion^  by  the  falling  upon  him  of  a  wooden  awning,  overhang- 
ing the  sidewalk  of  a  public  street  in  the  defendant  city.  The 
plaintiff  alleges  that  from  the  manner  of  its  construction  and  from 
decay,  the  awning  was,  and  for  a  long  time  had  been,  in  a  condi- 
tion dangerous  and  unsafe  to  passers  upon  the  sidewalk.  There  is 
no  sound  reason  why  the  duty  of  a  municipal  corporation  to  keep 
its  streets  ^^in  safe  condition  "  should  not  require  it  to  take  reason- 
able precautions  against  dangers  from  overhead  as  well  as  underfoot. 
If  an  awning  in  a  condition  dangerous  and  unsafe  to  passers  be- 
neath it  is  permitted  to  overhang  a  public  street^  it  cannot  be  said 
that  the  street  is  in  a  safe  condition.  The  danger  and  the  ansafety 
may  be  as  great  and  the  consequences  as  injurious  as  in  tiie  case 
of  a  defect  in  the  surface  of  the  street;  and  the  liability  of  cities 
fcr  injuries  occasioned  by  the  fall  of  dangerous  and  insufficiently 
supported  struotures,  which  have  n^ligently  been  permitted  to 
overhang  a  street,  has  been  accordingly  maintained  in  many  de- 
cided cases.  Drake  v.  Oiiy  of  Lowell,  13  Met  292;  Day  v.  Milford, 
5  Alien,  98;  Mufne  v.  Mayor  of  New  York,  74  N.  Y.  264;  Orove  v. 
Fori  Wayne,  45  Ind.  429;  s.  c,  15  Am.  Bep.  262,  and  cases  cited; 
2  DilL  Mun.  Gorp.^  §  1013. 

It  is  however  contended  by  the  defendant's  counsel  that  section 
2,  subchapter  4,  of  defendant's  charter  (in  subdivision  13)  gives 
the  common  xsouncil  authority,  by  ordinance,  to  remove  and  abate 
every  nuisance,  obstruction^  or  encroachment  upon  the  streets  and 
highways  of  siud  city;  that  the  legislature  has  thus  confided  a  dis- 
cretion to  the  council,  instead  of  imposing  on  it  a  duty;  that  the 
city  had  no  right  to  remove  an  awning  except  by  means  of  an  ordi- 
nance, either  general  or  particular;  and  that  in  the  absence  of  such 
an  ordin^ce  the  city  is  not  liable.  We  do  not  agree  to  this.  In 
the  first  place,  the  position  that  the  remedy  by  ordinance  is  exclusive 
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is  an  assumption  wholly  unwarranted  by  the  charter.  There  is 
nothing  whatever  to  show  that  the  generaJ  ^*  care,  supervision  and 
control ''  of  all  the  highways  aud  streets  in  the  city,  imposed  upon 
the  council,  is  limited  by  the  provision  cited  from  section  2. 
Neither  is  it  reasonable  to  sup]x>Be  that  it  was  ever  contemplated 
that  the  removal  or  abatement  of  a  particular  nuisance,  ob- 
struction, or  encroachment  upon  the  streets  or  highways  of  the 
city,  often  demanding  immediate  action,  should  await  the  passage 
of  a  city  ordinance.  In  all  probability  the  principal  if  not  the  sole 
purpose  of  subdivision  13  was  to  empower  the  council  to  make  gene- 
ral rules  regarding  such  removal  or  abatement.  In  the  second  place 
even  if  the  remedy  by  ordinance  were  exclusive,  then  whether  the 
council  could  be  compelled  to  pass  one  or  not  it  would  be  clear 
negligence  not  to  do  so.  The  council  being  charged  with  the  care, 
supervision,  and  control  of  the  streets,  it  is  their  duty  to  exercise 
the  same  in  such  manner  as  they  are  empowered  to  do,  whether  by 
ordinance  or  otherwise. 

These  remarks  are  equally  applicable  to  the  eleventh  subdivision 
of  section  2  (above  cited),  by  which  the  council  is  authorized  by 
ordinance,  to  *'  regulate  and  keep  in  repair  *  *  *  sidewalks, 
*    *    *    and  to  prevent    ♦    *    ♦     any  person  obstructing  the 


same." 


It  appears  from  the  complaint  that  the  defendant  became  a  cor- 
poration, February  23, 1881;  that  the  injury  complained  of  occurred 
on  January  20,  1883;  and  that  at  that  time,  and  for  a  long  time 
before,  and  to  the  defendant's  "  full  knowledge,"  the  awning  had 
been  dangerous  and  unsafe.  This  state  of  facts  is  a  suflBcient  an- 
swer to  counsel's  suggestion  of  hardship  in  imposing  an  immediate 
liability  upon  municipal  corporations  for  defects  in  streets  and  side- 
walks which  they  have  inherited  from  their  predecessors.  The  law 
requires  reasonable  diligence  on  the  part  of  the  corporation,  and 
while  this  would  not  impose  a  liability  immediately  upon  organiza- 
tion, without  reasonable  time  to  ascertain  and  to  remedy  defects, 
it  certainly  would  embrace  such  a  case  as  is  made  by  the  complaint 
in  this  instance. 

The  complaint  states  a  cause  of  action,  and  the  order  overruling 
defendant's  demurrer  is  accordingly  affirmed. 

Jiidgmmii  affimud. 

DlcKiNSOX,  J.,  took  no  part. 
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Campbell  v.  Oity  of  Stillwatbb. 

<ai  Mtnn.aoe.) 

NegUffenee — proximals  cau96. 

WbeTe  a  hone  is  frightened  bj  a  moving  street  car  and  runs  awaj,  and  the 
driver  is  injured  by  collision  with  a  dangeroas  obstrnotion  in  the  street,  the 
obstraetlon  is  the  proximate  cause.     (See  fwte,  p.  569.) 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.    The  defendant  had  judgment  on  demurrer  below. 

J.  N.  S  I.  W.  Casih,  for  appellant. 

A.  E.  Macartfieyf  for  respondent. 

OiLFiLLAKy  G.  J.  According  to  the  complaint,  the  railway  com- 
pany,  with  the  consent  and  permission  of  the  defendant,  laid  its 
track  and  operated  its  railroad  alongside  of  and  in  places  length- 
wise upon  one  of  the  streets  of  the  city.  The  track  was  so  con- 
structed that  a  caniage  driven  even  with  care  on  or  over  it  would 
be  in  great  danger  of  being  overturned  and  broken.  Without  refer- 
ence to  the  danger  from  passing  cars  and  engines,  it  was  a  dangerous 
place  for  a  horse  with  a  carriage  to  go.  There  was  no  fence  or  bar- 
rier of  any  kind  between  the  part  of  the  street  occupied  by  the  track 
and  the  part  not  occupied  by  it,  to  prevent  horses  running  over  to 
and  upon  the  track.  As  the  plaintiff,  in  his  buggy,  was  driving 
his  horse  along  the  street  near  the  said  part  of  it,  his  horse  was  sud- 
denly frightened  by  a  car  moving  along  the  track,  and  notwith- 
standing the  efforts  of  plaintiff  to  prevent  him,  ran  upon  the  track 
where  it  was  laid  on  and  along  the  street,  overturned  the  buggy, 
and  injured  plaintiff. 

[.\nothor  point  omitted.] 

The  other  ground  upon  which  the  demurrer  was  sustained  was 
that  the  frightening  of  the  horse  by  the  moving  car,  and  not  the 
ni^Iect  of  the  city  to  properly  guard  the  street,  was  the  proximate 
oause  of  the  injury.  In  cases  of  tort  the  application  in  this  court 
of  the  rule  as  to  proximate  cause  is  this,  that  where  several  concur- 
ring acts  or  conditions  of  things  —  one  of  them,  the  wrongful  act 
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or  omissioti  of  the  defendant  —  produce  the  injury;  and  it  would 
'not  have  been  produced  but  for  such  wi*ongf ul  act  or  omissiony  such 
act  or  omission  is  the  proximate  cause  of  the  injury,  if  the  injury 
be  one  which  might  reasonably  be  anticipated  as  a  natural  conse- 
quence of  the  act  or  omission.  In  McMahony^  Davidson,  12  Minn. 
232,  357,  it  was  stated  as  the  rule  that  it  is  immaterial  how  many 
others  may  have  been  m  fault,  if  the  defendant's  act  or  negligence 
was  an  efficient  cause  of  the  injury.  In  Ghriggs  v.  Fhckensiein,  l4 
Minn.  62,81,  the  defendant  negligently  left  his  horses  nnhitched  in  a 
city  street,  and  they  ran  away,  came  into  collision  with  and  frightened 
another  team  properly  hitched,  which  also  ran  away,  and  came  into 
collision  with  and  injured  plaintiflTs  horse.  The  court  held  that 
defendant's  negligence  in  leaving  his  horses  unhitched  was  the 
cause  of  the  injury,  saying:  "  The  running  away  of  the  defendant's 
team  was  the  efficient  cause  of  the  injury  to  plaintiffs  horse,  because 
it  put  in  operation  the  force  which  was  the  immediate  and  direct 
cause  of  the  injury.''  In  Johnson  v.  CIncago,  etc.,  R.  Co.,  31 
Minn.  57,  a  fire,  caused  by  a  spark  from  defendant's  engine, 
commenced  in  a  pile  of  oom*stalks  negligently  left  by  N.  near  the 
track,  passed  from  the  corn-stalks  to  his  barn,  from  his  bam  to 
another,  and  from  that  to  plaintiff's.  It  was  held  that  the  n^li- 
gence  of  the  defendant  in  allowing  the  sparks  to  escape  from  the 
engine  was  a  proximate  cause  of  the  injury  to  plaintiff.  In  Nelson 
V.  Chteago,  etc,,  B,  Co.,  80  Minn.  74,  which  was  an  action  for 
injuries  caused  by  defendant's  failure  to  fence  its  road,  the  rule  was 
stated  that  '*  if  the  injury  was  one  which  a  man  of  ordinary  experi- 
ence and  sagacity  could  foresee  might  probably  ensue  from  a  failure 
to  fence,  then  the  damage  would  be  sufficiently  proximate  and  di- 
rect to  entitle  the  injured  party  to  recover."  This  was  followed 
and  applied  in  Maker  v.  Winona  d  SL  P.  R.  Co.,  31  Minn.  401,  in 
which  it  was  held  that  the  failure  to  fence  the  railroad  might  be 
the  proximate  cause  of  the  injury,  whore  the  plaintiff's  horses,  which 
he  was  driving  along  the  highway,  were  frightened  by  a  train  of 
cars  passing,  got  beyond  his  control,  got  away  from  him,  ran  Q])on 
and  along  the  track  into  a  culvert,  and  one  was  killed  and  the  other 
injured.  This  court  sustained  an  instruction  to  the  jury  in  the 
language  which  we  have  quoted  from  the  Nelson  case. 

There  can  be  no  question  in  this  case  but  that  any  one  of  ordin- 
ary experience  and  sagacity  could  have  foreseen,  from  the  condition 
in  which  this  street  was  put  by  the  construction  and  operating  of 
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the  railroad  track  along  on  one  side  of  it,  that  horses  travelling 
along  the  remainder  of  the  street  might  probably  be  frightened  by 
passing  ears,  so  as  to  get  beyond  the  control  of  the  driver;  and  if 
there  was  no  fence  or  barrier  to  prevent,  they  might,  probably, 
when  so  frightened,  ran  upon  the  track  and  injure  the  vehicle,  or 
any  one  riding  in  it.  Such  an  injury  might  reasonably  be  antici- 
p^ed  as  a  natural  consequence,  in  the  condition  in  which  the  track 
was,  of  the  omission  to  place  some  barrier  to  prevent  it. 

Order  reversed, 

NoTB  BT  TUB  RsFOBTBiL —  See  note,  47  Am.  Rep.  881. 

In  Barmer  ▼.  MinneapoUt  and  8t,  LquU  Ry  Co,,  82  Minn.  881,  in  the  opera- 
tion of  a  freight  train  in  tlie  night,  the  train  broke  apart,  and  the  forward  part 
of  the  train,  being  afterward  stopped,  was  run  into  by  the  detached  rear  caia* 
including  the  caboose,  and  the  conductor,  who  waa  in  the  cabooee,  was  killed 
bj  the  collision.  Evidence  considered  as  showing  that  the  immediate  cauae  of 
the  breaking  apart  of  the  train  was  the  letting  off  of  a  brake  on  one  of  the  rear 
cars  from  the  jar  of  the  car  in  its  motion,  the  brake  being  so  worn  that  it 
would  not  remain  wound  up  when  the  car  was  in  motion.  The  fact  that  a 
sudden  increase  of  the  speed  of  the  locomotive  may  have  contributed  with  the 
defective  brake  to  cause  the  train  to  break  apart,  does  not  prevent  the  defec- 
tive brake  being  deemed  a  legal  and  proximate  cause  of  the  result.  Consid- 
ered further,  that  the  stopping  of  the  forward  part  of  the  train,  and  the  sub- 
sequent collision  and  injury,  mi^  be  referred  to  the  defective  brake  as  a  proxi- 
mate cause,  within  the  principle  that  a  wrong-doer  is  responsible  for  injuries 
which  might  reasonal>ly  have  been  anticipated  as  a  result  of  his  misconduct, 
the  court  satd :  *'The  subsequent  collision  is  further  removed  from  that 
cause  in  the  order  of  events,  but  is  it  so  in  its  causal  relation  ?  The  answer, 
upon  principles  recognised  as  being  within  the  scope  of  the  maxim,  eauta 
proxima  non  remota  tpeeicUitr,  is  not  difficult.  The  principle  is  well  settled 
that  a  wrong-doer  is,  at  least,  responsible  for  all  the  injuries  which  resulted 
as  natural  consequences  from  his  misconduct  —  such  consequences  as  might 
reasonably  have  been  anticipated  «s  likely  to  occur.  Onggs  v.  F^eckeiuiein,  14 
Minn.  81 ;  N^Uon  t.  Ckusago,  M.  and  8L  P.  Ry.  Co.,  80  Minn.  74 ;  Johnson  v. 
Chieayo,  Jf.  and  8L  P.  By,  Co.,  81  Minn.  57;  Jforfta  v.  Jforih  Star  Iron  WoHbo, 
81  Minn.  407;  Qavage  v.  Chicago^  Jf.  and  St.  P.  Ry.  Co.,  81  Minn.  410:  MUtoaukm 
andSt.  P.  I^.  Co.  v.  SeUogg,  04  U.  S.  460  ;  Lane  v.  Atlantic  Works,  111  Mass. 
186;  mu  V.  Winsor,  118  Mass.  851 ;  Fidrbanki  v.  Kerr,  70  Penn  St  86  ;  s.  c, 
10  Am.  Rep.  664 ;  Shendan  v.  Brooklyn  CUy,  etc.,  B.  Co.,  86  N.  Y.  80 :  Lake 
V.  MtUiken,  62  Me.  340 ;  s.  a,  16  Am.  Rep.  456  ;  Wetek  v.  Lander.  75  111.  03. 
And  whether  the  injury  in  a  particular  case  was  such  natural  and  proximate 
result  of  the  wrong  complained  of,  is  ordinarily  for  the  determination  of  a 
jury.    See  cases  above  cited.*' 

In  Knapp  v.  9u^\tx  CUy  and  P.  R  Co.,  Iowa  Supreme  Court,  October  1884, 
K..  a  locomotive  engineer,  was  maning  a  train  on  defendant's  road,  when  by 
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reason  of  the  defective  condition  of  the  rails,  tbey  spread,  and  a  part  of  the 
train  was  thrown  from  the  track,  and  K.,  to  protect  himself  and  the  propertj 
under  his  charge,  reversed  the  lever  to  stop  the  train  and  in  so  doing  broke 
his  arm.  K.  sned  the  company  for  damages,  and  the  court  directed  a  verdict 
for  defendant.  HM,  that  it  conld  not  be  said  as  matter  of  law  that  the  negli- 
gence of  the  railroad  company  was  not  the  proximate  cause  of  the  injury,  and 
that  the  case  should  have  been  submitted  to  the  jury.     The  court  said  : 

"  The  plaintiff  was  injured  while  he  was  reversing  the  lever.     There  is  no 
evidence  tending  to  show  that  this  was  rendered  more  difficult  because  the 
train,  or  a  portion  of  it,  was  off  the  track.     If  the  lever  had  not  been  reversed, 
it  cannot  be  said  the  plaintiff  would  have  been  in  any  respect  injured.     It 
must  however  be  asumed  that  when  a  tnun  leaves  the  track,  the  lives  of  the 
employees  are  endangered.    The  lever  is  moved  forward,  as  we  understand, 
for  the  purpose  of  starting  the  train  or  increasing  its  speed,  and  is  reversed 
when  it  is  desired  to  stop  the  train  as  speedily  as  possible.     This  forward  and 
backward  movement  of  the  lever,  no  doubt,  frequently  occurs  in  a  day*s  run. 
The  use  therefore  of  the  lever  must  be  regarded  as  one  of  the  Incidents  and 
hazards  of  the  plaintiff*s  employment,  and  for  an  accident  happening  by  such 
use,  by  which  the  engineer  is  injured,  it  will  be  conceded  the  defendant  can- 
not ordinarily  be  held  liable.    The  Immediate  cause  of  the  injury  received  by 
the  plaintiff  was  the  reversal  of  the  lever.    The  lever  was  reversed  becanae 
the  train  left  the  track,  and  this  was  caused  by  the  spreading  of  the  rails 
caused  by  the  defective  condition  of  the  track.     There  was  therefore  a  combi* 
nation  of  immediate  causes  remately  preceded  by  others.     No  event  can  ooeur, 
it  is  believed,  which  is  entirely  independent.  '  The  links  in  the  chain  of  canaa- 
tion  are  endless.*    The  law  has  adopted  a  practical  rule  that  the  proximate 
cause  of  an  injury  only  can  be  recognized.     When  it  is  ascertained,  further 
inquiry  is  closed.    The  real  difficulty  lies  in  the  application  of  the  rule.     An 
eminent  judge  has  said  :  *  The  general  rule  of  law,   we  understand,  is  that 
where  two  or  more  causes  concur  to  produce  an  effect,  and  it  cannot  be  deter- 
mined which  contributed  most  largely,  or  whether  without  the  ooncurrenoe  of 
both  it  would  not  have  happeued  at  all,  and  a  particular  party  is  responsible 
only  for  the  consequences  of  one  of  these  causes,  a  recovery  cannot  be  had 
because  it  cannot  be  judicially  detennlned  that  the  damage  would  have  been 
done  without  such  concurrence,  so  that  it  cannot  be  attributed  to  that  eanae 
for  which  he  is  answerable.*    Shaw,  C.  J.,  in  Jf-irble  v.  Ottjf  of  WoroetteTt  4 
Gray,  dOo.     The  same  rule  has  been  more  briedy  stated  by  Bbck,  J.,  la 
Dubuque  Wood  d  Coal  Au'n  v.  OUy  and  County  of  Dubuque,  80  Iowa,  178u 
Conceding  this  to  be  a  correct  statement  of  the  law,  we  have  to  inquire 
whether  the  District  Court  correctly  applied  it  to  the  facta  of  this  case,  and  we 
feel  constrained  to  say  that  in  our  opinion  it  did  not. 

*'  Ordinarily  trams  remain  on  the  track.  If  they  do  not,  it  must  ordinarily 
be  assumed  it  was  caused  by  the  n^ligenoe  of  some  one,  unless  the  accident 
appears  to  have  been  inevitable.  In  this  case  it  must  be  assumed  that  the 
negligence  of  the  defendant  caused  the  train  to  leave  the  track.  The  plaintiff 
was  called  on  in  a  sudden  emergency  to  act.  It  cannot  be  expected  that  he 
would  remain  passive.    He  was  justified  in  so  acting  as  to  best  protect  himself 
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and  preserve  the  property  under  his  charge.  If  he  had  sprang  from  the  en- 
gine to  the  ground  and  been  injured,  he  undoubtedly  could  have  recovered, 
pfOYided  he  acted  prudently  in  so  doing.  Buel  v.  N,  Y,  C,  IL  Co.,  81  N.  Y. 
814 ;  CauUer  t.  American  JSx.  Co.,  5  Lans.  67.  Instead  of  doing  this  he  con- 
cluded to  reverse  the  lever.  Now  whether  this  was  the  proper  thing  to  do, 
and  whether  the  plaintiff  was  negligent  in  so  doing,  it  was  for  the  jury  to  say. 
Conceding  the  plaintiff  was  not  negligent,  and  tliat  the  injury  was  not  received 
because  of  inevitable  accident,  then  it  must  follow  the  negligence  of  the  de- 
fendant caused  the  injury.  True  it  is  tliat  reversing  the  lever  is  one  of  ordi- 
nary hazards  of  the  plaintifiTs  employment ;  yet  if  the  negligence  of  the 
defendant  required  such  act  to  be  done  at  that  particular  time,  and  the  plaint, 
iff  was  not  guilty  of  negligence,  but  on  the  contrary  acted  prudently,  with  due 
regard  for  his  own  safety  and  the  safety  of  others,  then  the  defendant  ia 
liable,  because  the  negligence  of  the  defendant  is  the  proximate  cause  of  the 
injury. 

"  We  are  unable  to  distinguish  this  from  the  Squib  case,  which  was  decided 
years  ago,  and  has  been  frequently  referred  to.  In  that  case  a  squib  was 
thrown  from  place  to  place,  until  finally  a  person  was  injured  by  it.  The  first 
person  who  so  threw  the  squib  was  held  liable  for  the  injury.  Scott  v. 
Shej^ierd,  2  W.  Bl.  892.  Each  person  subsequent  to  the  first  threw  the  squib 
to  protect  himself  and  his  property  from  injury.  So  here  the  plaintiff 
reversed  the  lever  to  protect  himself  and  the  property  under  his  charge  from 
consequences  which  would  proKiably  follow  the  negligent  act  of  the  defendant. 
See  also  Ptdmer  v.  Andover,  2  Cush.  fiOO  •  Allen  v  Hancock,  16  Vt.  280 ;  Wood- 
ward V.  Abom,  85  Me.  271.  It  may  possibly  be  true,  as  suggested  by  counsel 
for  the  defendant,  that  if  the  plaintiff  had  been  injured  as  he  was  while 
reversing  the  lever  for  the  purpose  of  stopping  the  train  to  prevent  it  from 
running  over  cattle  on  the  track,  the  defendant  would  not  be  liable,  although 
the  cattle  got  on  the  track  because  it  was  not  fenced.  It  is  sometimes  exceed- 
faigly  difficult  to  detennine  to  which  class  a  case  belongs.  But  there  is,  and 
must  of  necessity  be,  a  dividing  line.  It  may  apparently,  in  some  cases,  have 
the  appearance  of  being  arbitrary.  This  cannot  be  avoided.  But  we  think 
the  failure  to  fence  would  be  more  remote  from  the  immediate  cause  of  the 
accident  than  in  the  case  at  bar.  Besides  this,  to  reverse  the  lever  for  such  a 
cause  might  well  be  regarded  as  one  of  the  ordinary  liaasards.*' 

"Goods  were  delivered  to  the  defendant  steamboat  company  for  transporta- 
Uon.  The  bills  of  lading  did  not  designate  any  particular  vessel.  The 
goods  were  burned  on  the  wharf  by  a  fire  not  occurring  through  any  neglect 
of  the  defendant.  Held,  that  where  goods  in  the  custody  of  a  earner  are  de- 
stroyed by  storms,  floods  or  fires,  in  a  place  in  which  they  would  not  have 
been  but  for  the  negligent  delay  of  the  carrier,  the  direct  or  proximate  cause 
of  the  injury  is  the  fiood  or  the  fire,  and  that  the  delay  in  transportation  is  only 
the  remote  cause.  The  Supreme  Court  of  the  United  States  so  decided  in 
BaUroad  Co.  v.  Reeves,  10  Wall.  100,  and  it  was  so  held  in  the  Supreme  Court 
of  Massachusetts  in  Hoadley  t.  Northern  Tram.  Co..  115  Mass.  804 ;  s.  c,  15 
Am.  Rep.  100.  Tliis  latter  case  was  a  suit  to  recover  for  the  loss  of  goods  by 
Iva,  which  the  carrier  had  delayed  forwarding,  and  which  were  burned  at  the 
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place  where  the/  were  deliyeied  into  his  eustodj  The  bill  of  kding  in  thm 
case  exempted  the  carrier  from  Uabilitj  for  loss  from  fire  while  the  goods  wwe 
in  transit,  or  while  in  depots  or  warehooses  or  places  of  tnais-ahlpnient.  It  was 
held  that  the  destmetioii  of  the  goods  bjr  fire  ooold  not  reasonablj  have  been 
anticipated  as  a  eonseqoence  of  the  detention ,  that  the  delay  did  not  destiojr 
the  goods  ;  and  that  there  was  no  connection  between  the  fire  and  the  deten- 
tion. The  language  of  the  UU  of  lading  is :  '  And  It  is  expressly  contracted 
and  agreed  that  loss  or  damage  by  weather,  fire,  leakage,  breakage  and  dan- 
gers of  the  fleas  are  excepted ;  *  and  it  seems  to  me  it  would  be  a  very  strained 
and  forced  constniction  of  these  contracte  now  before  me  to  hold  that  the  ex* 
emptions  in  them  from  '  fire,  leakage  and  breakage '  do  not  apply  to 
from  those  risiu  while  on  tlie  wharf,  because  tiiey  an  mentioned  in  the 
sentences  with  other  risks,  which  are  only  encountered  on  the  Toyage  itself. 
See  8  WalL  107;  Bev  Stat..  §  4282.  8eoU  ▼  Bammart.  Or.  Ct..  Md.» 
January  15,  1884." 

In  Spaulding  ▼.  WinaUm,  74  Me.  588,  the  court  said :  '*The  plaintiff  was 
travelling  with  horse  and  wagon  upon  a  load  in  the  town  of  Winslow,  when 
his  horse  took  friglit  at  a  hole,  or  at  the  fresh  covering  of  a  hole,  in  a  culvert 
crossing  the  road,  and  by  the  conduct  of  the  horse  the  wagon  was  carried  inte 
the  ditch,  the  plaintiff  was  thrown  therefrom,  and  thereby  received  a  personal 
injury  The  plaintiff  alleges  that  the  road  was  defective  for  not  having  a  rail- 
ing between  the  traveled  way  and  the  ditch  adjoining. 

"  A  question  arises,  whether  the  fright  of  the  horse  should  be  oonsideffed 
the  legal  cause  or  any  part  of  the  legal  cause  of  the  accident.  It  is  admitted 
that  the  hole,  or  temporary  repairing  of  the  hole,  had  not  existed  twenty-fonr 
hours  before  the  accident  happened.  Inasmuch  ss  the  town  would  not  be  lia- 
ble, as  the  law  then  stood,  for  an  injury  caused  by  a  defect  of  which  the  mu- 
nicipal officers  of  the  town  had  not  twenty-four  hours*  actual  notice,  it  is  eon- 
tended  by  the  defendants,  that  if  the  hole  in  the  culvert  had  any  force  or 
Influence  In  causing  the  injury,  the  plaintiff  cannot  recover.  In  other  woids, 
one  of  the  positions  of  law  relied  upon  by  the  defendants  is,  that  the  town  is 
to  be  regarded  as  being  in  the  same  or  as  good  a  condition  and  position  as  if 
no  hole  in  the  culvert  had  ever  existed.  In  still  another  way  the  idea  may  be 
as  well  expressed.  The  town  says,  we  were  not  responslble  for  the  hole  In  the 
culvert,  and  if  the  hole  had  not  been  there,  the  accident  would  not  and  eonld 
not  have  happened.  Therefore  the  defect  for  which  we  were  not  nsponsible 
must,  ex  necessitate,  be  considered  to  be  the  legal  cause  of  the  accident. 

*'  We  do  not  concur  with  the  defendants  in  this  view.  We  think  the  only 
purpose  of  the  statute  was  to  screen  a  town,  not  having  the  twenty-four  hours' 
notice,  from  the  consequences  of  a  defect,  in  cases  where  the  defect  operates 
as  a  proximate  cause  of  an  injury.  Our  judgment  is  that  the  hole  in  the  cul- 
vert might  be  an  object  or  thing  without  the  existence  of  which  the  accident 
could  not  have  happened,  and  still  be  no  part  of  the  legal  cause  of  the  aed- 
dent.  It  might  have  its  remote  and  indirect  influence  in  the  same  manner  that 
many  other  objects  and  things,  which  are  not  defects  upon  a  highway,  woidd 
have  in  many  cases.  The  statute  declares  that  under  the  cireumstaaoea  in 
proof  the  hole  in  the  culvert  shall  not  be  regarded  as  a  defect.    So  the  law 
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A78  a  bit  of  white  paper  shall  not  be.     Bat  the  hole  or  the  paper  may  be  the 
lemote,  and  aome  real  defect  be  the  proximate  eanee  of  an  accident. 

"Suppose,  in  the  case  at  bar,  the  horse  had  not  been  affrighted,  bat  the 
driter,  ostng  dne  oare,  had,  ander  some  mlsfadgment  or  miscalcalation  in 
driving  bj  the  hole,  or  in  passing  another  teani  at  the  place  of  the  hole, 
caused  his  team  to  be  npset  at  the  side  of  the  road,  where  there  should 
have  been  a  railing,  and  sach  an  accident  woald  not  have  occarred  but 
for  the  hole  in  the  calvert.  We  think  in  that  case  the  hole  in  the  calvert 
could  not  be  considered  as  the  real  and  legal  cause  of  the  accident.  Every- 
thing which  induces  or  influences  an  aoddent  does  not  necessarily  and  legally 
cause  it.  In  the  case  supposed,  the  unrepaired  or  improperly  repaired  culvert 
would  have  an  accidental  and  casual  but  not  a  causal  connection  with  the  acci- 
dent. It  might  be  the '  agency/  or '  medium,'  or  '  opportunity,*  or '  occasion,'  or 
'situation,'  or  'condition,'  as  it  is  variously  styled,  through  or  by  which  the 
accident  happened ;  but  no  part  of  its  real  and  controlling  cause.  It  would  be 
the  remote,  but  not  the  proximate  cause.     (TBtien  v.  MeCninehff,  68  Me.  557. 

"  Here  then  must  be  the  proper  distinction.  If  the  hole,  or  the  horse's 
fright  at  the  hole,  was  the  proximate  cause  of  the  injury,  the  plaintiff  cannot 
recover.  If  it  by  chance  became  merely  an  agency  through  which  another 
defect  operated  to  produce  the  injury,  then  he  can  recover. 

"  Now  whether  the  fright  of  the  horse  at  the  hole  shall  be  regttded  as  the 
true  and  real  cause  of  the  accident,  or  only  a  dreumstance  which  per- 
mitted  it  to  happen,  must  depend  upon  the  extent  of  the  misconduct  of  the 
horse.  If  the  horse  became  by  fright  unmanageable,  substantially  freeing 
himself  from  the  control  of  the  driver,  send  the  upset  misued  from  such  un- 
maDageablenefls,  then  the  fright  of  the  horse  should  be  regarded  as  a  proxi- 
mate cause,  or  one  of  the  proximate  causes,  of  the  accident.  The  legal  condi- 
tion of  the  case  would  be  essentially  or  precisely  the  same  as  existed  in  the 
eases  cited.  MofdUm  v.  8aru(fML,  51  Me.  127 ;  PerHn$  v.  Fayette,  68  Me. 
158 ;  8.  c,  88  Am.  Rep.  84.  There  were  two  causes  in  those  cases  to  produce 
the  accident,  for  one  of  which  the  town  was  not  legally  responsible.  So  in 
the  case  at  bar,  under  the  conditions  assumed,  two  proximate  causes  would 
exist,  or  if  only  one  existed,  then  the  fright  of  the  horse 'would  be  the  sole 
cause  of  the  accident. 

"If  however  the  horse,  while  being  properly  driven,  upon  sight  of  the 
hole  suddenly  started  or  shied,  and  swerved  or  sheered  a  few  feet  from  the 
direct  line  of  travel,  and  through  only  a  momentary  loss  of  control  by  the 
driver,  threw  the  wagon  into  the  ditch  on  account  of  the  want  of  a  railing, 
and  the  road  was  defective  for  want  of  a  railing,  in  such  case  the  misadventure 
of  the  horse  should  not  be  considered  as  causing  the  accident.  Every  irregu- 
larity in  the  movement  of  a  horse  is  not  imputable  to  some  fault  or  vice.  Per- 
fection of  conduct  is  not  to  be  expected.  We  think  it  was  correctly  said  by 
Chapm AK,  J.,  in  TUus  v.  NbrthMdge,  97  Mass.  866,  that  *  a  horse  is  not  to  be 
eonslderpd  as  uncontrollable  that  merely  shies  or  starts,  or  is  momentarily  not 
controlled  by  the  driver.' 

"  It  is  not  a  fault  in  a  horse  to  be  spirited,  or  to  start  up  quickly,  or  to  shy 
and  sheer  from  objects  to  a  certain  extent.     Such  things  are  very  common 
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occurrences,  and  are  to  be  looked  for  and  expected  in  tlie  use  of  lioraee,  and 
cannot  be  prevented  or  efitectoallj  guarded  against  bj  the  owners  or  driyersof 
horses.  It  is  not  onreaaonable  to  drive  horses  of  such  description  upon  oar 
public  roads.  Therefore  it  would  not  be  reasonable  to  say  that  the  fright  of 
the  horse,  under  such  circumstances  and  conditions  as  we  are  now  assuming 
hypothetically  to  be  true,  was  a  proximate  cause  of  the  plaintiiTs  injury. 
There  can  be  no  fixed  rule  defining  proximate  cause.  Much  must  depend 
upon  the  drcumstances  of  each  particular  case.  Potge  v.  Bttektpart,  64  Me. 
58  ;  8.  c,  18  Am.  Rep.  289. 

'  *  And  much  depends  upon  the  common  sense  of  the  thing.  WiOejf  y.  Belfaai, 
61  Me.  575. 

*'  It  is  not  an  easy  thing  to  establish  a  general  rule  as  to  what  may  be  con- 
sidered unmanageableness  of  horses,  and  much  depends  upon  the  drcum- 
stances of  each  case  that  arises.  The  distinctions  which  we  make  in  this  case 
are  well  estAblished  by  the  cases  in  Massachusetts  and  elsewhere.  TUtu  ▼. 
Narthbrtdge,  9upra  ;  8Ume  ▼.  BiabartUtan,  100  Mass.  49  ;  Gu$hing  t.  Be^fm^, 
125  Mass.  526;  Wright  t.  TempUton,  182  Mass.  49;  Hey  ▼.  PhUadOpkia,  81 
Penn.  St.  50 ;  Eennedy  y.  If&w  York,  78  N.  Y.  865 ;  s.  a,  29  Am.  Bep.  169; 
NickoU  v.  Bruntwiek,  8  Ciift.  81 ;  2  Thomp.  Neg.  1207,  and  cases  in  note." 

Where  one's  house  was  set  on  fire  by  sparks  negligently  emitted  from  a  lo- 
comotive engine,  and  in  endeavoring  to  extinguish  the  fire  his  hand  was 
burned,  ?iM  not  the  direct  result  of  the  negligence.  Binehy  v.  MdnhaUan 
By.  Co.,  49  N.  T.  Super.  406. 

Where  a  fence  along  a  railway  has  been  removed,  so  that  live  stock  stray 
upon  the  road  and  are  killed  by  a  passing  train,  such  killing  is  not  the  direct 
consequence  of  the  removal  of  the  fence.    BaUroad  v.  ChUhrie,  10  Lea,  482. 

In  Oould  V.  Chicago,  B.  d  Q.  B.  Co.,  Iowa  Supreme  Court,  July  22,  1885, 
the  conductor  of  a  freight  train  neglected  to  givo  tho  nsoal  signal  to  the  engi. 
neer  when  passing  a  station,  when  the  engineer  leaned  out  of  his  engine  to 
look  for  the  signal,  when  his  head  struck  against  a  water-crane  near  the  track 
and  he  was  killed.  Held,  that  the  negligence  of  the  conductor  was  not  the 
proximate  cause  of  the  accident,  and  that  the  railroad  company  was  not  liable. 
The  court  said  :  "  The  failure  of  the  conductor  to  give  the  signal  was  undoubt- 
edly negligence ;  but  it  is  plain  that  it  was  not  the  proximate  cause  of  the 
injury.  Indeed,  the  failure  to  give  the  signal  did  not  cause  the  intestate  to 
expose  himself  to  the  danger  of  the  water  crane  by  looking  for  the  signal.  He 
acted  as  he  did  for  the  purpose  of  discovering  the  signal,  and  had  it  been  given, 
he  would,  notwithstanding,  have  met  with  the  accident.  The  failure  to  make 
the  signal  did  not  require  him  to  expose  himself  to  danger.  It  was  his  duty  to 
look  for  it,  whether  it  was  given  or  was  not  given,  and  the  result  would  have 
been  alike  in  each  case.  It  therefore  cannot  be  said  that  the  negligence  of  the 
conductor  in  failing  to  give  the  signal  was  the  proximate  cause,  or  one  of  the 
proximate  causes,  of  the  injury." 

See  Ttimer  v.  Buchanan,  82  Ind.  147 ;  s.  c,  42  Am.  Rep.  485 ;  HennBy  v. 
Davis,  93  Ind.  452 ;  8.  c,  47  Am.  Rep.  878  ;  Forney  v.  Oildmacher,  75  Mo  118; 
s.  c,  42  Am.  Rep.  888 ;  Bing  v.  OUy  of  Cohoa,  77  N.  Y.  88 ;  8.  c,  88  Am. 
B^.  574 ;  Oiiy  of  Oalwtton  v.  Pownaintky,  ante,  p.  517. 
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State  v.  State  Mbdioal  Examikutg  Boabd. 

CB  Minn.  BM.) 

GomHhUianal  law  —  reguiation  of  phyaieiaru. 

Tbe  State  may  authiorise  tUe  State  Medical  Board  to  refuse  a  certificate,  as  a 
neeeooafy  condition  to  the  right  to  practice  medicine,  for  '*  unprofessional  or 
dishonorable  conduct,"  but  the  applicant  has  a  right  first  to  be  heard,  and  is 
not  entitled  to  mar^damuB  to  review  the  determination. 

'Iff  AND  AMXJS.     The  opinion  states  the  case. 

Sleeper  d  Danaldeon,  for  relator. 

W.  J.  Bahfiy  attorney-general,  for  respondent. 

Dickinson,  J.  The  relator  seeks  by  mandamus  to  compel  the 
State  Medical  Examining  Board  to  issue  to  him  the  certificate  re- 
quired by  chapter  125  of  the  laws  of  1883,  to  authorize  him  to  prac- 
tice the  profession  of  a  physician  in  this  State.  He  has  appealed 
from  an  order  of  the  District  Court  quashing  an  alternatiye  writ. 

The  act  referred  to  creates  a  board  of  medical  examiners,  consist- 
ing of  the  faculty  of  the  medical  department  of  the  uniyersity  of 
Minnesota.  It  requires  all  persons,  except  such  as  have  been  prac- 
ticing medicine  five  years  within  the  State,  as  a  condition  of  the 
right  to  practice,  to  procure  from  this  board  its  certificate  or 
diploma.  '^  Graduates  in  medicine  "are  to'receiye  a  certificate, 
upon  their  diploma  being  presented  to  the  board  and  found  to  be 
genuine.  Other  applicants  for  certificates  are  required  to  pass  a 
satisfactory  examination  before  this  board.  Section  9  of  the  act 
4X>ntains  this  provision  :  ''The  board  of  examiners  may  refuse  cer- 
tificates to  individuals  guilty  of  unprofessional  or  dishonorable  con«> 
duct,  and  they  may  revoke  certificates  for  like  causes.'' 

It  appears  that  the  relator  applied  for  a  certificate  from  the  boards 
presenting  a  diploma,  which  was  found  to  be  genuine,  showing  that 
he  was  a  graduate  of  the  Louisville  (Kentucky)  Medical  GoUege,  in 
which  institution  he  had  passed  the  prescribed  course  of  study.  His 
application  was  refused  only  upon  the  ground,  that  as  the  board  con* 
and  determined,  the  relator  was  guilty  of  unprofessional 
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and  dishonorable  conduct,  and  was  at  that  time  conducting  himself 
in  an  unprofessional  and  dishonorable  manner,  in  advertising  him- 
self through  the  newspapers  and  by  circulars  to  be  a  medicine 
man  of  the  Winnebago  tribe  of  Indians,  adopted  by  that  tribe,  and 
assuming  the  name  of  **  White  Beayer,''  and  claiming  in  such  pub- 
lications the  proprietorship  of  certain  specific  remedies,  one  of 
which  he  claimed  would  cure  cholera  morbus  when  taken  internally, 
and  rheumatism  when  applied  externally;  which  claims  are  alleged 
by  the  respondents  to  be  untrue  and  impossible. 

We  first  consider  the  question  as  to  the  constitutionality  of  that 
part  of  the  act  (section  9)  upon  which  the  refusal  of  the  board  to 
grant  its  certificate  is  based.  The  relator  urges  this  objection  npon 
the  grounds  that  the  act  gives  to  the  applicant  no  opportunity  to 
be  heard  in  his  own  defense  in  relation  to  any  charge  of  unprofes- 
sional and  dishonorable  conduct,  and  that  by  its  enforcement  he  is 
deprived  of  his  property  without  due  process  of  law.  These  objeo- 
tions  to  the  validity  of  the  act  cannot  be  sustained.  The  vocation 
of  the  physician  is  in  itself  a  lawful  one,  and  the  right  of  any  person 
to  engage  in  it  is  only  subject  to  such  restrictions  as  the  legislature 
may.  impose  in  the  exercise  of  its  general  police  power.  While 
therefore  the  right  to  engage  in  this  practice  is  a  qualified  one,  even 
that  qualified  right  is  not  to  be  arbitrarily,  and  without  reason,  de- 
nied. It  is  so  opposed  to  the  principles  of  the  common  law  that 
any  fact  affecting  the  rights  of  an  individual  shall  be  investigated 
and  determined  ex  paHe,  and  without  opportunity  being  afforded 
to  the  party  to  be  affected  thereby  to  be  heard  (4  BL  Com.  282, 
283 ;  Slaie  v.  Bryce,  7  Ohio  [pt.  2J,  82 ;  Murdoch  v.  Phittipt 
Acadmny^  12  Pick.  244),  that  this  act  should  not  be  construed  as 
contemplating  such  a  proceeding  unless  that  purpose  is  expressed  in 
the  plainest  terms.  While  the  act  does  not  prescribe  the  manner  in 
which  the  proceedings  for  the  determination  of  the  matters  referred 
to  in  section  9  shall  be  conducted,  there  is  nothing  to  indicate  that 
it  was  intended  that  such  investigations,  and  the  determination  of 
the  fact,  should  be  made  ez  parte,  or  without  reasonable  opportu- 
nity given  to  the  party  interested  to  be  heard.  The  contrary  con- 
clusion is  rather  indicated  by  the  requirement  that  the  board  shall 
''take  testimony  in  all  matters  relating  to  its  duties,"  and  by  the 
fact  that  a  right  of  appeal  from  the  determination  of  the  board  is 
conferred. 

It  may  be  stated  as  a  general  proposition  that  any  person  has  the 
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right  to  pursue  any  lawful  calling,  but  in  respect  to  certain  occupa- 
tions, not  in  themselyes  unlawful,  this  right  is  necessarily  subject 
to  legislatiYe  restrictions  from  considerations  of  public  policy.  In 
the  profession  of  medicine,  as  in  that  of  the  law,  so  great  is  the 
neoessity  for  special  qualification  in  the  practitioner,  and  so  injurious 
the  consequences  likely  to  result  from  a  want  of  it,  that  the  power 
of  the  legislature  to  prescribe  such  reasonable  conditions  as  are  cal- 
culated to  exclude  from  the  profession  those  who  are  unfitted  to  dis- 
charge its  duties,  cannot  be  doubted.  Hewili  v.  Charier^  16  Pick. 
353;  Spauldingx.  Alford,  1  Pick.  33;  Wright  v.  Lanckton,  19  Pick. 
288;  Gooley,  Const.  Lim.  745.  Statutes  for  the  accomplishment 
of  this  purpose  have  been  very  common,  containing  provisions  simi- 
lar to  those  found  in  this  act;  that  is,  requiring,  as  a  condition  of 
the  right  to  practice  the  profession,  that  the  practitioner  shall  be  a 
graduate  of  an  institution  for  medical  instruction,  or  shall  have  a 
certificate  of  his  qualification  from  some  recognized  body  of  men 
learned  in  the  science.  Such  requirements  have  been  incorporated 
into  the  laws  of  Massachusetts,  Maine,  New  York,  Ohio,  Illinois^ 
Alabama,  Georgia  and  Texas,  and  probably  in  other  States,  and 
their  validity  has  never,  we  think,  been  judicially  denied;  nor  as  we 
understand,  does  the  relator  question  it  here. 

But  the  legislature  has  surely  the  same  power  to  require,  as  a  con- 
dition of  the  right  to  practice  this  profession,  that  the  practitioner 
shall  be  possessed  of  the  qualification  of  honor  and  a  good  moral 
character,  as  it  has  to  require  that  he  shall  be  learned  in  the  profes- 
sion. It  cannot  be  doubted  that  the  legislature  has  authority,  in 
the  exercise  of  its  general  police  power,  to  make  such  reasonable 
requirements  as  may  be  calculated  to  bar  from  admission  to  this 
profession  dishonorable  men,  whose  principles  or  practices  are  such 
as  to  render  them  unfit  to  be  intrusted  with  the  discharge  of  its 
duties.  And  as  the  duty  of  determining  upon  these  qualifications, 
both  as  to  learning  and  skill,  and  as  to  honor  and  moral  fitness, 
must  from  necessity  be  committed  to  some  person  or  body  other 
than  the  legislature,  we  see  no  reason  why  it  may  not  be  committed 
to  the  legally  constituted  body  of  men,  learned  in  this  profession, 
named  in  this  aot 

We  are  referred  to  no  decision,  and  we  have  found  none,  sustain- 
ing the  position  of  the  relator,  that  an  adverse  determination  of  such 
a  body  upon  such  a  question,  by  reason  of  which  the  applicant  is 
precluded  from  engaging  in  the  practice  of  his  profession,  deprives 
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him  of  his  property  withoat  due  process  of  law,  or  that  sach  enact- 
ments are  for  any  reason  unconstitational.  On  the  contrary,  snch 
enactments  have  been  repeatedly  enforced,  and  their  constitution- 
ality sustained,  in  cases  involving  a  consideration  of  those  provisions 
relating  to  the  mode  of  determining  the  qualification  of  the  prac- 
titioner in  respect  to  learning.  See  cases  above  cited;  also  I%omp' 
son  V.  Stoats,  15  Wend.  395;  State  v.  Goldman,  U  Tex.  104; 
Richardson  v.  Dorman,  38  Ala.  679;  Bibber  v.  Simpsoti,  59  Me.  181. 

The  legislative  requirement  of  a  good  moral  character  has  alao 
been  sustained.  Thompson  v.  ffazeny  26  Me.  104.  See  also  Wert 
V.  Clutter,  37  Ohio  St.  347»  349.  As  has  been  already  suggested, 
there  can  be  no  distinction,  upon  constitutional  grounds,  as  to  the 
mode  of  determining  in  regard  to  professional  or  intellectual  fitness, 
and  as  U>  moral  fitness  for  the  profession.  The  means  properly 
adopted  by  the  legislature  to  determine  the  one  cannot  be  said  to 
be  unconstitutional  when  prescribed  for  the  determination  of  the 
other. 

We  will  add,  as  our  construction  of  the  words  ''  unprofessional 
or  dishonorable  conduct,"  as  used  in  section  9,  that  we  do  not  think 
that  the  legislature  contemplated  matters  of  merely  professional 
ethics,  but  that  the  term  '^  unprofessional"  was  used  convertibly 
with  '^  dishonorable."  The  meaning  may  be  expressed  by  using  the 
conjunctive  *'  and  "  in  place  of  the  disjunctive  "or."  Wert  v.  ClutUr, 
37  Ohio  St.  347-350;  Westm  v.  Loyhed,  30  Minn.  211.  It  might  for 
instance,  be  deemed  unprofessional  for  the  members  of  one  school 
of  medical  practice  to  consult  professionally  with  a  member  of  a 
different  school;  but  such  matters  are  not  within  the  plain  purpose 
of  the  act,  which  was  the  affording  of  protection  to  the  people 
against  ignorant,  unqualified,  and  unworthy  practitioners  of  this 
profession. 

Our  conclusion  being  that  the  law  under  which  the  board  acted 
was  constitutional,  it  is  apparent  that  the  relator  cannot,  by  man- 
damus, compel  the  issuing  of  a  certificate  to  him.  The  action  of 
the  board  is  not  merely  ministerial,  but  partakes  of  a  judicial 
character.  It  is  to  inquire  concerning  and  to  determine  as  to  the 
existence  of  certain  facts,  and  whether  it  should  grant  a  certificate 
of  qualification  to  an  applicant  must  depend  upon  that  determina 
tion.  The  board  has  not  refused  or  neglected  to  act  upon  the  mat- 
ter submitted  to  it.  It  has  decided  upon  the  application,  and  the 
correctness  of  that  decison,  involving  the  exercise  of  the  judgment 
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of  the  members  of  the  board,  cunnot  be  brought  into  review  byihii 
proceeding,  and  is  not  properly  before  us.  King  t.  Licensing 
Justices,  4  DowL  &  R.  735;  King  y.  Sheriff  $  of  York,  3  Bam.  ft 
Adol.  770;  Howland  y.  Eldredge,  43  N.  T.  457.  See  Matter  of 
Dorset/,  7  Port  (Ala. )  293;  People  t.  Judgo  of  Wap^  County  Oourt^ 
1  Mich.  359;  Hoole  y.  Kinhead,  16  Ney.  217. 

Order  uffirmed* 


Ik  rb  Besoitdt. 

CBMIdo.  88I9. 
Guardian  andwtrd — aUawanee  for  experuei  wiihoui  order. 

A  gnaTdian  or  parent  may  be  relmhnrwed  for  neoeBsaiy  expenaee  ineuzod  l» 
the  sapport  of  a  ward  and  child,  before  any  order  \a  made  therefor  bj  tha 
oonrt,  and  before  the  appointment  of  the  guardian. 


T 


HE  opinion  states  the  case. 


Charles  C  Wilson,  for  appellants. 

Jones  d  Oove,  for  respondent 

Vakdbrbuboh,  J.  Upon  the  trial  in  the  District  Gonrt,  npoR 
appeal  from  the  Probate  Court,  it  appeared  that  the  father  of  the 
respondent,  John  W.  Perry,  died  in  1863,  in  the  senrice  of  the 
United  States,  leaying  him  sundying  the  respondent,  an  infant  of 
the  age  of  three  years,  and  his  widow,  Louisa  J.  Perry  (who,  in 
September,  1864,  was  married  to  Charles  Besondy),  and  thereupon 
the  respondent  became  entitled  to  a  pension  from  the  United  States 
goyemment,  which  was  duly  drawn  for  him  and  retained  by  one 
Oundiff,  acting  for  him  until  the  appointment  of  his  mother  as 
guardian,  which  was  duly  made  by  the  Probate  Court  of  Olmsted 
county  on  the  29th  day  of  Januaiy,  1870,  and  thereafter  she  drew 
the  pension  money  accruing  to  him  until  her  death.  May  2,  1874, 
and  also  recovered  from  Cundiff  the  money  received  by  him  there- 
for, amounting  in  all  to  the  sum  of  $1,138.40.  As  respects  the 
sapport  and  maintenance  of  the  respondent,  it  appears,  that  soon 
4ifter  the  second  marriage  of  his  mother,  it  was  arranged  between 
her  and  Besondy  that  he  should  liye  with  them  and  be  supported 
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as  one  of  the  family,  and  that  the  pension  m<Hiey  shoald  be  applied 
and  used  in  payment  therefor.  He  accordingly  lived  with  them, 
and  was  so  supported  as  one  of  the  family,  both  before  and  after 
her  appointment  as  guardian,  until  her  death.  The  reasonable 
yalne  of  his  maintenance  to  the  time  of  her  appointment  as  guardian 
was  found  to  have  been  the  sum  of  $77:2.75.  In  adjusting  the  ac- 
count of  the  administraior  of  the  guardian  with  the  respondent, 
the  court  finally  rejected  the  claim  for  the  support  of  the  ward 
prior  to  the  appointment  of  the  guardian,  but  allowed  the  amount 
claimed  and  found  to  have  been  necessarily  incurred  for  his  sub- 
sequent maintenance,  and  thereupon  found  the  respondent  entitled 
to  a  balance,  on  account  of  pension  money  received  by  her,  of 
^45.40,  with  interest  from  the  date  of  her  death. 

The  question  here  to  be  determined  is  whether  the  guardiaa 
should  also  be  credited  with  the  amount  found  to  be  the  reasonable 
value  of  the  maintenance  of  the  respondent  prior  to  the  date  of  her 
appointment  The  respondent  appears  to  have  occupied  the  same 
relation  to  his  mother  and  stepfather  before  as  after  her  appoint- 
ment. The  arrangement  made  with  the  stepfather,  though  invalid 
as  a  contract,  is  suflScient  to  rebut  the  presumption  that  he  took 
the  child  into  his  family  to  support  in  locff  parentis^  and  on  account 
of  his  tender  years  he  could  render  no  servioe  in  return  for  such 
support.  The  obligation  of  parent?  to  support  their  minor  children 
having  a  separate  income  is  thus  summarily  stated  :  "  The  father 
is  bound  to  support  his  minor  children  if  he  be  of  ability,  even 
though  they  have  property  of  their  own  ;  but  this  obligation  in 
such  a  case  does  not  extend  to  the  mother.''  2  Kent  Com.  191. 
In  other  words  the  rule  is  not  so  rigorous  in  the  case  of  the  mother ; 
and  if  the  child  has  property  the  mother  is  not  bound  to  provide 
for  its  maintenance  where  the  father  would  be.  1  Pars.  Cont.  309. 
And  a  widow,  upon  her  marriage  to  a  second  husband,  is  not  liable 
for  the  support  of  her  minor  child,  but  is  entitled  to  have  his 
income  applied  thereto.  Pub.  Stat.  (1858)  chap.  15,  §  SS ;  Gten.  Stat. 
1878,  chap.  15,  §  l ;  Willard  Eq.  Jur.  62i) ;  Wilkes  v.  Rogerft^  6 
Johns.  5fi6, 594.  And  a  stepfatlier  is  of  course  not  bound  to  main- 
tain the  children  of  his  wife  by  a  former  husband.  But  if  ho 
voluntanly  tissume  the  parental  relation  and  receives  them  into  his 
family  under  circumstances  such  as  to  raise  a  presumption  that  he 
has  undertaken  to  support  them  gratuitously,  he  cannot  afterward 
claim  compensation  fur  their  support. 
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Wc  think  it  must  be  admitted  that  neither  Besondy  nor  his  wife 
was  legally  bound  to  support  the  respondent  daring  these  years, 
and  it  is  quite  clear  that  they  furnished  such  support  under  the  cir- 
cumstances with  the  expectation  of  being  reimbursed  out  of  his 
income,  and  not  as  a  gratuity.  That  such  application  of  the  bounty 
of  the  gOTcmment,  which  was  doubtless  intended  for  such  purposes, 
was  proper  in  this  case,  the  court  must  haye  considered  in  its  allow- 
ance of  the  amount  found  due  for  past  maintenance,  covering  the 
time  of  the  guardianship.  But  why  should  the  line  be  drawn  at 
that  point  and  the  account  for  expenses  theretofore  incurred  be 
rejected  ?  There  is  no  difference  in  the  equitable  charter  of  these 
claims  and  we  do  not  think  the  law  recognizes  any.  No  such  dis- 
tinction was  recognized  by  the  Court  of  Chancery,  which  exercised 
jurisdiction  in  such  cases.  In  this  State  the  jurisdiction  exercised* 
formerly  by  the  Court  of  Chanceiy  as  respects  the  care  of  infants 
and  their  estates,  and  for  the  appointment  and  superrision  of 
guardians,  belongs  to  the  Probate  Court  8icU$  v.  Uelandy  30  Minn. 
277 ;  Willard  Eq.  Jur.  623,  624  And  we  think  there  is  no  more 
reason  why,  in  a  meritorious  case,  an  appointment  as  guardian 
should  necessarily  precede  the  necessary  expenditures  in  behalf  of 
an  infant  by  a  parent  or  other  person  who  is  not  lawfully  bound  for 
his  support,  in  order  to  make  them  a  proper  charge  upon  his  estate, 
than  that  such  person  should,  under  the  chancery  jurisdiction, 
haye  been  compelled  to  have  first  brought  suit  to  obtain  tl)e  proper 
order  or  direction  of  the  court  in  the  premises ;  and  upon  this  point 
Chancellor  Kent,  in  re  Bostwick,  4  Johns.  Ch.  100,  105,  says : 
Any  other  rule  *'  would  lead  to  great  inconyenience,  for  though  the 
wants  of  an  infimt  might  be  ever  so  pressing,  he  could  npt  receive 
any  maintenance  (charity  excepted)  without  the  expense  of  a  suit 
and  reference  to  a  master.'' 

Though  it  is  doubtless  the  safer  rule,  when  practicable,  that  a 
guardian  should  first  be  appointed  and  a  preliminary  order  obtained, 
yet  it  is  not  indispensable.  The  courts  are  not  controlled  by  these 
formalities,  but  consider  especially  the  welfare  and  interest  of  the 
child  rather  than  the  accumulation  of  his  income.  And  the  rule 
permitting  an  allowance  for  past  maintenance  in  any  case  has  this 
safeguard,  in  that  whatever  amount  the  parent  or  other  person  may 
have  expended  for  such  purpose  the  court  must  inquire  into  the 
facts  and  allow  only  such  sums  as  are  reasonable  and  proper  under  the 
circumstances.     The  claim  must  be  limited  to  necessary  expendi- 
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tares.  Bond  y.  Lockwoodj  33  111.  212.  It  is  well  settled  that  a 
guardian  may  support  his  ward  without  any  order  of  court,  and  all 
payments  necessarily  made  for  such  purpose  will  be  allowed  him. 
And  in  like  manner  any  one  in  possession  of  the  infant's  property, 
or  a  stranger,  may  maintain  him  and  be  allowed  therefor  such  sum 
as  can  be  shown  to  be  reasonable  and  proper.  Uacpherson  Infants 
(Law  Lib.  N.  S.)  213  ;  Bondv.  Lockioood,  supra.  As  before  ii\timated 
the  law  shows  special  favor  to  the  mother,  and  her  application  for 
past  maintenance  will  be  granted  in  cases  where  that  of  a  father 
would  not  be  listened  to.  This,  we  apprehend,  grows  out  of  her 
naturally  dependent  position,  and  of  the  consequent  reluctance  of 
the  courts  to  encroach  upon  her  estate.  We  do  not  however  under- 
take to  say  that  her  afQrmative  application  for  past  maintenance 
will  in  all  cases  be  granted  when  the  child  has  property  of  his  own, 
though  his  support  was  not  intended  to  be  a  gratuity.  The  circum- 
stances of  the  case  might  be  such  as  to  render  it  altogether  inequi- 
table. Here  however  there  is  no  suggestion  that  the  claim  is  not 
equitable,  or  that  the  mother  had  a  sufficient  estate  of  her  own ;  but 
the  record,  we  think,  warrants  a  contrary  inference.  The  courts  are 
not,  ordinarly,  careful  to  require  of  a  mother  who  remains  unmar- 
ried, as  in  the  case  of  a  father,  that  a  special  case  be  made,  showing 
the  inadequacy  of  her  own  means,  and  the  necessity  of  an  allowance 
for  that  reason.  Much  less  would  such  a  showing  be  required  of  a 
mother  who  was  remarried,  and  ceased  to  be  liable  for  the  infant's 
support.  Hacpherson  Infants,  224,  and  cases ;  Bruin  v.  Knoii,  12 
Sim.  436;  Haley  v.  BannUier,  4  Madd.  275;  Schoul.  Dom.  Bel.  (3d 
ed.),  §  239;  WiUard  Eq.  Jur.  639  ;  Mowbry  y.  Mowbry,  64  111.  383. 
Where  any  question  is  made  as  to  the  good  faith,  or  amount  or  equity 
of  the  claim,  the  investigation  will  naturally  develop  into  an  inquiry 
into  all  the  facts  and  circumstances  material  to  a  just  determination 
of  the  case.    In  re  CottrelVs  Estate,  L.  R,  12  Eq.  Gas.  566. 

We  are  unable  therefore  to  discover  any  good  reason  why  the  ad* 
ministrator  should  not  be  entitled  1*0  be  allowed  for  the  maintenance 
of  respondent,  as  well  before  as  subsequent  to  Mrs.  Besondy's  ap- 
pointment as  guardian,  by  way  of  set-off  against  his  claim.  The 
money  was  received  by  Besondy  and  his  wife,  he  joining  in  the  re- 
ceipt therefor,  and  its  equivalent  and  more  had  been  expended  by 
them  for  his  support. 

[Minor  matters  omitted.  ] 

Judgment  reversed  and  new  trial  ordered. 
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m  Minn.  894.) 
iaw — evidence — deelaratian$ — rtt^etim, 

WImtb  one  was  robbed,  his  declarations  of  the  circonistUMMi  Teiy  soon  there- 
after are  competent  evidence.* 

pONVIOTION  of  robbery.     The  opinion  states  the  oase. 

(y  Briefly  BUer  &  (/Brieny  for  appellants. 

W.  </•  Hahn^  attorney-general  and  </.  J.  EcigaUj  for  respondent 

Vandbrbuboh,  J.  The  defendants  were  tried  and  oonyicted  of 
the  crime  of  robbery,  in  the  District  Court  of  Samsey  connty. 
The  most  material  question  of  fact  arising  on  the  trial  was  the 
identification  of  the  defendants  by  the  prosecuting  witness.  It 
appeared  from  his  testimony  that  while  returning  to  his  home  on 
John  street,  in  St.  Paul,  at  about  10  o'clock  in  the  evening,  he  was 
assaulted  and  robbed  by  two  men,  strangers  to  him,  whom  he  had 
observed  standing  on  the  side  of  the  street  in  advance  of  him.  It 
was  a  bright  night  and  the  street  lamps  were  also  burning,  and  his 
house  was  in  sight  near  by.  Before  he  was  attacked  he  saw  both 
assailants  distinctly.  He  was  thrown  down  and  held  fast,  while 
his  pockets  were  searched  by  them.  He  had  an  opportunity  to  ob- 
serve the  face  and  features  of  each,  and  endeavored  as  well  as  he 
was  able  to  fix  in  his  mind  a  correct  impression  thereof.  After  the 
robbery  they  fled,  and  he  gave  the  alarm,  ran  to  the  house  of  a 
neighbor  near  by,  who  notified  the  police  by  telephone  and  went 
with  him  to  the  place  of  the  robbery,  where  witness  found  his  hat 
and  cane.  He  then  went  to  his  own  house,  and  in  a  few  minutes 
a  policeman  came,  to  whom  he  immediately  gave  a  description  of 
the  men  who  had  robbed  him.  The  witness  also  testified  on  the 
trial  that  he  recognized  his  assailants  the  next  morning  at  the  police 
station,  and  identified  these  defendants  as  the  guilty  parties. 

The  evidence  of  the  description  of  the  men  given  by  the  witness 
to  the  pobceman  at  his  house  was  received,  against  the  objection  of 

«8ee  JOriy  t.  OommoMoeaUh  (77  Va.  681).  46  Am.  Bep.  747 ;  OMy  o/ (TotoMdm 

V.  Barbour,  ante,  p,  519. 
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the  defendantSy  and  it  is  insisted  that  this  ruling  was  error.  It  is 
claimed  on  behalf  of  the  State  that  the  statements  of  the  witness  were 
made  in  close  connection  with  the  events  which  had  transpired,  and 
under  the  pressure  of  the  excitement  occasioned  thereby,  and  were 
properly  received  as  a  part  of  the  res  gesicB.  Upon  this  subject  the 
authorities  are  not  uniform.  Some  courts  are  inclined  to  hold  the 
rule  with  much  strictness  as  to  the  time  and  circumstances  under 
which  the  statements  proposed  to  be  shown  are  made,  while  others 
allow  a  wider  range  for  its  application,  leaving  it  to  be  applied 
largely  in  the  sound  discretion  of  the  trial  court.  15  Am.  Law 
Rev.  85  ;  Cant.  v.  Densmore,  12  Allen  535  ;  People  v.  Davis,  56  N. 
Y.  95 ;  Com.  v.  McPike,  3  Gush.  181 ;  Insurance  Co.  v.  Moshy,  8 
Wall.  397;  O'Connor  v.  Chic.  M.  Ji  Si.  F.  Ry.  Co.,  27  Minn.  166. 

Our  examination  leads  us  to  conclude,  that  especially  in  cases  of 
tort  involving  personal  injury,  the  weight  of  authority  in  this 
country  is  in  favor  of  allowing  evidence  of  the  declarations  or  state- 
ments of  the  injured  party,  touching  the  cause  or  circumstances  of 
the  injury,  made  so  soon  after  the  event,  and  under  such  circum- 
stances, as  to  warrant  the  trial  court  in  presuming  that  they  grew 
out  of  and  were  dependent  upon  it,  and  could  not  have  been  devised 
or  contrived  by  the  declarant  for  his  own  purposes.  Insurance  Co. 
V.  MosUy,  8  WaU.  397 ;  Harriman  v.  Siowe,  57  Mo.  93  ;  DrisooU 
V.  People,  47  Mich.  413 ;  Jordan  v.  CommonweaUh,  25  Oratt.  943  ; 
People  V.  Vernon,  35  Gal.  49  ;  Bumsy.  State,  61  Oa.  192 ;  Augusta 
Factory  v.  Barnes,  18  Bep.  (Oa. )  105.  In  the  last  case  the  party 
was  severely  injured  while  employed  in  a  factory.  She  was  removed 
to  her  home,  and  about  one-half  hour  after,  while  enduring  severe 
bodily  suffering,  which  had  continued  in  the  interval,  she  made  a 
statement  to  her  father  of  the  particulars  of  the  cause  of  the  ac- 
cident, which  the  court  held  proper  to  be  received  as  part  of  the 
res  gestm. 

In  0^ Connor  v.  Chicago^  etc.,  B.  Co.,  27  Minn.  173,  this  court, 
after  reviewing  the  cases  and  in  considering  this  subject  generally, 
say  '^  that  a  considerable  time  may  elapse,  and  yet  the  declaration 
be  a  part  of  the  res  gestce,"  and  **  that  each  case  must  depend  on  its 
own  peculiar  circumstanoes,  and  be  determined  by  the  exercise  of 
sound  judicial  discretion." 

In  the  case  at  bar  the  witness  had  been  waylaid  and  rubbed.  He 
had  suffered  personal  violence .  A  great  crime  had  been  committed. 
He  had  specially  observed  and  marked  his  assailants  at  the  time. 
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And  while  great  care  and  disorimination  should  be  exercised  in  re- 
ceiving eyidence  of  this  kind^  we  are  unable  to  say  that  the  court 
erred  in  its  judgment  in  this  case  in  admitting  the  evidence  in 
question.  It  might  be  considered  that  when  the  declarant  thus  de- 
scribed the  men  who  had  assaulted  him,  whom  it  appeared  he  had 
never  before  seen,  his  mind  was  still  so  occupied  and  absorbed  with 
his  exciting  and  hazardous  experience  as  to  maintain  for  so  brief  a 
period  a  close  and  natural  connection  between  the  event  and  his 
statements  to  the  ofiScer,  and  that  hence  such  statements  would  be 
the  direct  and  natural  outgrowth  of  the  robbery  and  its  concomi- 
tants, and  they  would  derive  a  special  credit  from  that  fact  (thongh 
they  would  otherwise  be  hearsay),  and  would  also  be  relieved  1.  jm 
the  suspicion  of  device  or  after-thought.  See  Whart.  Ev.,  §  259  ; 
1  Oreenl..Ev.,  §  108.  It  was  clearly  competent  for  the  witness  to 
testify  that  he  recognized  and  identified  the  same  parties  the  next 
morning  at  the  police  station,  and  the  particulars  of  such  identifi- 
cation were  properly  received. 

We  see  no  error  or  abuse  of  discretion  in  the  refusal  of  the  court 
to  grant  a  new  trial  on  the  ground  of  newly-discovered  evidence. 

Order  affirmed. 


•DAHLBSBa  T.  MmnBAPOLis  Stbixt  Rjlilwat  Oompavt. 

CBMlnD.4M.) 
NegUgenoe  —  ecntriinUary — hand  out  €f  ear  windtm, 

Whtre  a  passenger  on  taking  his  seat  in  a  street  car  rested  his  hand  partly 
ontside  an  open  window,  and  it  was  immediately  struck  by  some  upright 
sewer  planks  dose  to  the  car,  Md,  that  the  question  of  ocmtributory  negli- 
genee  was  for  the  Jury.    {See  neie,  p.  689.) 

AOnON  for  personal  injury  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

Wiban  d  Lawr$nee,  for  appellant. 

Mmriek  S  Merrick,  for  respondent 
Vol.  L  — 74 
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Vandebbuboh,  J.  This  action  is  for  damages  for  injuries  re- 
oeiyed  by  plaintiff  while  a  passenger  upon  one  of  the  defendant's 
street  cars,  in  the  city  of  Minneapolis.  The  accident  occurred  from 
the  contact  of  plaintiff's  hand,  which  was  partly  outside  the  open 
car  window,  with  upright  planks  placed  by  the  city  near  the  track 
while  in  the  construction  of  a  sewer  across  the  street  and  under 
the  track.  The  evidence  is  conflicting  as  to  the  degree  of  proxim- 
ity of  the  sewer  planks  to  the  body  of  the  passing  car,  but  we  think 
there  was  evidence  in  plaintiff's  behalf,  for  the  jury,  tending  to 
show  that  the  car  ran  very  close  and  within  less  than  an  inch  of 
them.  These  planks  were  erected  each  side  of  the  sewer,  about 
three  feet  apart,  and  were  for  the  purpose  of  preventing  the  earth 
from  caving  in  during  the  progress  of  the  work.  The  plaintiff 
states  in  his  testimony  that  he  entered  the  car,  proceeded  to  the 
front  to  pay  his  fare,  got  change  in  an  envelope,  and  went  back 
and  sat  down,  and  says,  **  I  put  my  hand  like  this  on  the  window  " 
(illustrating  by  putting  his  hand  on  the  arm  of  a  chair,  with  the 
fingers  on  the  outside).  '^  I  was  hardly  sitting  down  before  I  was 
struck  by  the  planks."  He  also  testified  that  his  hand  was  caught 
and  turned  around  by  the  first  plank  and  his  arm  broken  by  the 
second  plank,  and  that  his  hand  was  first  struck  on  the  knuckles. 

**  The  car  was  going  pretty  fast  —  trotting."  On  cross-examin- 
ation he  said:  ^'I  walked  back  from  the  front  of  the  car  to  the 
second  window;  I  had  the  enyelope  in  my  fingers  and  put  it  oat;  I 
did  not  throw  it  out;  I  put  my  hand  out  just  far  enough  to  let  the 
enyelope  out;  I  was  partly  sitting  down  before  I  was  struck  with 
the  first  plank;  my  hand  was  caught  just  as  I  sat  down."  The 
sewer  planks  had  just  been  put  up,  and  the  driver  of  the  car  had 
not  previously  passed  them.  He  had  sole  control  and  management 
of  the  car,  and  according  to  plaintiff's  evidence  he  did  not  stop  or 
slacken  its  speed  on  approaching  the  sewer.  It  does  not  appear 
that  plaintiff  had  any  notice  of  the  obstruction. 

[Minor  matter  omitted.  J 

The  principal  question  in  the  case  is  presented  by  the  defendant's 
exceptions  to  the  rulings  of  the  court  upon  the  question  of  the  plaint- 
iff's alleged  contributory  negligence  in  temporarily  extending  his  hand 
or  fingers  over  the  edge  of  the  windowHsill.  The  court  charged  the 
jury  that  '^  as  a  general  proposition  of  law,  if  a  man  should  throat 
his  hand  outside  of  a  car  window  carelessly  and  negligently,  so  as 
to  come  in  contact  with  an  object  which  was  at  a  reasonably 
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distanoe  from  the  car,  and  should  be  injured,  and  he  wonld  not 
haye  been  injared  but  for  fchat  negligent  act  on  his  own  part,  he  coald 
not  reooyer  at  aU."  Bat  if  the  plaintiff  simply  put  his  hand  upon 
the  window-sill  as  he  sat  down,  and  as  described  in  plaintiff's  testi- 
mony, the  windows  1t)eing  open,  though  his  fingers  were  beyond 
and  outside  of  the  window,  '^  if  the  accident  occurred  in  that  way, 
and  that  was  all  he  did,''  it  was  not,  in  the  opinion  of  the  court, 
negligence  in  law.  The  court  further  instructed  the  jury  that  he 
was  bound  to  do  what  a  person  of  ordinary  prudence  would  do,  and 
nothing  more,  ^'and  he  is  liable  for  contributory  negligence  if  he 
did  in  this  instance  what  a  person  of  full  age  and  discretion,  and* 
ordinary  intelligence,  care  and  prudence  should  not  have  done.'' 
The  court  therefore  left  the  question  to  the  jury,  and  refused  to 
charge  the  jury,  as  requested  by  defendant's  counsel,  that  if  the 
jnry  believed  that  if  the  plaintiff's  arm  or  hand  was  outside  the 
window  when  the  injury  occurred  he  could  not  recover. 

We  are  not  prepared  to  say,  assuming  plaintiff's  version  of  the 
case  to  be  true,  that  the  court  erred  in  holding  that  if  the  conduct 
of  plaintiff  was  negligent,  it  was  an  inference  to  be  drawn  by  the 
jury  and  not  by  the  court.  By  this  the  court  did  not  imply  that 
plaintiff's  conduct  was  not  negligent,  but  that  it  was  not  necessarily 
or  conclusively  such.  A  very  careful  or  thoughtful  person  would 
be  likely  to  refrain  from  such  an  act,  while  it  is  not  so  clear  that 
in  the  judgment  of  a  majority  of  ordinarily  prudent  men,  the  con- 
duct of  the  plaintiff,  as  testified  to  by  him,  would  in  itself  be  care- 
less or  unauthorized.  A  passenger  is  to  be  allowed  a  reasonable 
measure  of  liberty  in  the  position  assumed  by  him  in  taking  or  oc- 
cupying his  seat.  He  is  ezi)ected  to  exercise  care  commensurate 
with  the  danger  to  which  he  may  be  exposed;  but  the  degree  of 
care  to  be  exercised  on  a  particular  occasion  is  generally  a  question 
of  fact  for  the  jury.  Stackus  v.  N.  Y.  C,  &  H.  R.  Co.,  79  N.  Y. 
464.  Thus  whether  the  act  of  standing  on  the  platform  of  a 
street  car,  or  getting  on  or  off  such  car  while  in  motion,  is 
negligence,  is  held  usually  to  be  for  the  jury  under  the 
circumstances  of  each  case.  Whart  Neg.,  §§  365,  370;  Messel 
v.  Lynn  &  B.  R.  Co.,  8  Allen,  234;  Eppendorf  v.  Brooklyn  City  dt 
N.  R.  Co.,  69  K  Y.  195;  s.  c,  25  Am.  Rep.'  170;  Shear.  &  Eedf. 
Neg.,  §  282.  So,  in  Oemianiown  P.  Ry.  Co.  v.  Brophy,  17  Rep. 
(Penn.)  538,  it  was  held  not  negligence  per  se  for  a  passenger  to  rest 
his  arm  on  a  window-sill, ''  which  is  substantially  the  top  of  the  back 
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of  the  seat/'  whence,  by  a  jolt  of  the  car,  his  arm  was  thrown  oat 
of  the  window  and  injured ;  the  court  saying  :  "  In  the  absence  of 
collision  with  an  external  object  his  arm  was  in  no  danger  of  injury. 
He  was  under  no  legal  obligation  to  assume  or  anticipate  that  the 
company  would  run  another  car  against  the  one  in  which  he  was 
sitting."  But  if  instead  of  resting  his  arm  on  the  window-sill^  he 
had  taken  hold  of  it  as  did  the  plaintiff,  his  hand  extending,  say, 
less  than  an  inch  beyond  the  car,  the  same  suggestion  might  be 
made  (notwithstanding  the  additional  fact)  in  considering  the  ques- 
tion of  negligence.  Whart.  Neg.,  §  362;  Hutch.  Oarr.,  §  659; 
Thomp.  Garr.  258;  Fordham  v.  London^  etc.,  By.  Cb.,  L.  B.,  3  0. 
P.  368;  Ang.  Carr.,  §  559,  note;  Seigel  ▼.  EUen,  41  Gal.  109;  Miller 
y.  Si.  Louis  B.  Oo.,  5  Mo.  471;  Spencer  v.  Mil  <§  P.  B.  Co.,  IT 
Wis.  487.  That  is  to  say,  whether  the  position  or  conduct  of  the 
passenger  in  such  cases  is  reasonably  prudent,  considering  the  cir- 
cumstances and  the  probability  that  the  carrier  will  exercise  due 
care  is  not  necessarily  a  question  for  the  court  (though  in  clear  cases 
it  of  course  would  be),  but  may  be  and  ordinarily  is  for  the  jury. 

It  must  also  be  considered  that  in  order  to  the  successful  opera- 
tion of  cars  there  must  be  a  reasonable  space  on  each  side,  between 
them  and  any  structures  or  obstacles  in  the  street,  to  accommodate 
their  moyements  caused  by  irregularities  or  impediments  on  the 
track;  and  that  as  respects  danger  from  collision  with  such  struo- 
tures,  it  is  ordinarily  easily  ayerted  in  the  case  of  street  cars,  which 
run  at  a  moderate  rate  of  speed,  and  are  readily  controlled.  Lytuam 
y.  Union  By.  Go.,  114  Mass.  88;  Thomp.  Garr.  258,  446.  The 
question  of  the  passenger's  negligent  conduct  must  be  largely  af- 
fected by  the  circumstances  of  each  case,  including  any  indications 
of  danger  from  obstructions,  or  interruptions  from  whateyer  cause, 
which  might  influence  the  conduct  of  a  prudent  person.  Bat  in 
Todd  y.  Old  Colony  £  F.  B.  Co.,  3  Allen,  18;  8.  c,  7  Allen,  207, 
it  was  unqualifiedly  ruled  that  yoluntarily  suffering  an  arm  or  amy 
part  of  it  by  a  passenger  to  extend  beyond  the  external  surface  of  a 
car  was  negligence  per  se.  And  in  Pittsburg  it  C.  B.  Co.  y.  jtfc- 
Clurg,  56  Penn.  St.  20-1,  it  is  assumed  by  the  court  that  such  con- 
duct by  a  passenger  is  wholly  unauthorized  and  presumptiyely  neg- 
ligent. These  cases  growing  out  of  accidents  arising  upon  steam 
railways  haye  been  followed  by  the  courts  of  seyeral  other  States. 
The  same  rule  was  also  applied  in  Lauderbach  y.  PeapWs  B.  Co.^ 
Penn.  Sup.  Ct.  1884 — a  street  car  case.    The  hand  of  a  passenger 
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holding  on  to  the  window  of  a  car  was  canght  bj  a  colliding  car  on 
a  narrow  street,  where  the  cars  necessarily  grazed  in  passing.  No 
reference  is  there  made  to  any  supposed  distinction  between  the 
case  of  street  and  steam  railroad  cars.  The  court  assume  that  the 
protruding  hand  or  arm  is  in  an  unlawful  place  if  in  any  degree  out- 
side of  the  car  by  the  voluntary  act  of  the  party^  thus  cutting  off 
discussion  as  to  whether,  in  the  absence  of  any  regulations  on  the 
subject,  such  conduct  in  a  passenger  would  be  condemned  as  care- 
less by  men  of  ordinary  prudence.  The  opposite  doctrine  is  main- 
tamed  as  to  street  cars  in  Miller  v.  St.  Louis  R,  Co.,  supra;  Seigd 
T.  Eisen^  supra.  \Ye  do  not  undertake  to  speak  as  to  the  applica- 
tion of  the  rule  to  other  than  street  railways,  but  confining  our- 
selves closely  to  the  facts  of  this  case  as  presumptiyely  found  in 
plaintiff's  favor  by  the  jury,  we  are  of  the  opinion  that  the  case  was 
properly  submitted  to  them. 

Order  affirmsi. 

NoTB  BT  THB  Reportbr. — In  Cfemumiown  Passenger  Bg.  Co.  v.  Brophig, 
Pennsylvania  Supreme  Coort,  January  14,  1884,  it  was  held  that  where  a  per- 
son sits  in  a  street  car  with  his  arm  resting  on  a  window  sill  wholly  within 
the  car,  and  by  a  sudden  collision  his  arm  is  thrown  out  and  broken,  his  occu- 
pying such  a  position  is  not  contributory  negligence  in  law.  The  court  said : 
"  The  company  has  two  railway  tracks,  sexwrated  by  so  narrow  a  space  on  a 
curve,  that  when  its  cars  were  passing  in  different  directions  they  came  in 
collision,  whereby  the  defendant  in  error,  a  passenger  in  one  of  the  cars,  was 
injured.  The  main  contention  is  whether  he  was  guilty  of  contributory  neg- 
ligence in  producing  the  injury  to  his  arm.  •  •  •  The  learned  Judge 
eliarged  that  if  he  sat  with  his  arm  out  of  the  window  when  the  collision 
•ocorred,  he  was  guilty  of  negligence,  and  could  not  recover.  Not  aatlsBed 
with  this,  the  counsel  for  the  company  requested  the  court  to  charge  if  the 
defendant  in  error  placed  his  arm  on  the  window  sill,  and  by  a  Jolt  of  the  car 
it  was  thrown  out  of  the  window  and  he  was  injured,  he  was  guilty  of  con- 
tributory negligence,  and  could  not  recover.  The  court  refused  to  so  charge, 
but  left  it  to  the  Jury  to  find  whether  if  he  ¥ras  so  riding  it  was  negligence  on 
his  part  which  contributed  to  the  injury.  The  company  has  no  Just  cause  of 
complaint  of  this  answer  It  would  have  been  clear  error  if  the  court  had 
inslmeled  the  Jury  that  occupying  such  a  position  was  negligence  In  law. 
Besting  his  arm  upon  the  window-sill  wholly  within  the  car,  created  no  legal 
presumption  of  negligence.  If  it  constituted  negligence,  it  was  a  fact  to  be 
found  by  the  Jury,  to  whom  it  was  submitted,  and  it  was  not  to  be  so  declared 
by  the  court.  In  the  absence  of  a  collision  with  an  external  object  his  arm 
was  in  no  danger  of  injury.  He  was  under  no  legal  obligation  to  assume  or 
anticipate  that  the  company  would  run  another  car  against  the  one  in  which 
he  was  sitting.  The  window-sill  in  a  railway  car  is  substantially  the  top  of  the 
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back  of  the  seal  It  cannot  be  declared  negligence  in  law  for  a  passenger  i» 
so  rest  his  arm,  and  the  jury  has  found  it  is  not  negligence  in  fact" 

See  Dun  v.  Seaboard  and  B.  Co.,  78  Va.  645 ;  s.  c,  49  Ahl  Bep.  888; 
Bartonr,  St.  Loui§,  etc.,  R.  Oo.,li2Uo,  258;  B.C.,  14  Ahl  Bep.  418,  and  note, 
428  ;  and  Summer$Y.  Orescent  Citp  B.  Co.,  84  La.  Ann.  139  ;  8.  c,  44  Am.  Rep. 
419 ;  Memphis,  etc.,  B.  Co.  t.  MeCool,  88  Ind.  292 ;  8.  c,  43  Am.  Rep.  71,  and 
note,  73 ;  PitUburg  ▼.  ConnelhoUU,  17  Am.  Rep.  668. 

It  is  culpable  negligence  in  the  managers  of  a  railroad  if  their  servants  per- 
mit a  car  to  stand  upon  a  side  track  for  five  or  ten  minutes  before  the  arrival 
uf  a  train  upon  the  main  track,  and  to  remain  there  until  the  arrival  of  that 
train  in  such  a  position  that  the  incoming  train  must  strike  it ;  and  it  entails 
liability  upon  the  company  as  a  common  carrier,  for  accidents  happening  in  con- 
frequence.  A  passenger  who  rests  his  elbow  on  the  sill  of  an  open  window  in 
a  car,  but  without  protruding  it  beyond  the  car,  and  whose  arm  is  thus  thrown 
by  the  force  of  a  collision  outside  of  the  car  and  is  injured  in  the  oolli^on, 
does  not  contribute  to  the  cause  of  the  injury  by  Ms  own  negligence.  Ff^rlom 
V.  KeUy,  108  U.  S.  288. 

In  MiUer  v,  St.  Louie  B.  Co.,  fi  Mo.  App.  471,  it  was  held  not  to  be  negli- 
gence per  ee  to  expose  the  elbow  to  some  extent  from  the  window  of  a 
etreet  ear  drawn  by  horses  on  a  track  laid  upon  the  streets  of  a  city. 


OsBORKB  T.  Kjsan  Falus  Boom  Cobporatiov. 

(88  Minn.  418.) 
ConetUuHonal  law  —  boom  company. 

A  company  may  be  authorised  to  construct  and  maintain  a  boom  on  a  navigalds 
liver  and  to  collect  and  control  all  floating  logs  within  certain  limitBi,  and  to 
demand  boomage  on  delivering  them  to  their  owners. 


ACTION  for  injunction.     The  opinion  states  the  case, 
defendant  had  judgment  below. 


The 


J.  M.  Oilman,  (Gordon  E.  Oole  and  W.  W.  BUhon,  for  appeDaatsL 

Warner  dk  Stevens  and  /.  iV.  Castle,  for  respondents. 

Bbrry,  J.  Facts  as  follows  are  found  by  the  court  which  tried 
this  action  below :  The  St.  Louis  river  rises  in  this  State  and  flows 
over  200  miles  therein,  forms  the  boundary  between  it  and  Wis- 
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consin  for  about  20  miles,  and  then  empties  into  Lake  Superior. 
Upon  it  and  its  tributaries  and  in  the  region  drained  thereby  lie 
extensive  pine  forests,  large  tracts  of  which,  situate  aboye  the 
obstructions  maintained  by  defendants  in  the  river,  as  hereinafter 
stated,  are  owned  by  plaintiffs.  This  river  furnishes  the  only 
practicable  route  by  which  the  logs  and  lumber  of  these  forests  caii 
be  transported  to  market.  Ever  since  its  acquisition  by  the  United 
States  this  river  has  been  a  public  highway,  navigable  by  steamboats 
for  twenty  miles  from  its  mouth  and  for  200  miles  above  for  row- 
boats,  canoes  and  bateaux,  with  the  exception  of  two  portages,  one 
from  Fond  du  Lac  to  Thompson,  a  distance  by  river  of  about  nine 
miles,  and  the  other  around  Knife  Falls.  In  its  natural  state  the 
hver  was  of  such  capacity  and  character  as  to  render  it  practicable 
to  float  loose  logs  and  timber  from  near  its  source  to  its  mouth 
daring  periods  of  ordinary  high  water,  and  for  this  purpose  it  was 
a  valuable  highway.  From  Thompson  to  Fond  du  Lac  the  river 
"  flows  down  a  series  of  cascades  and  rocky  rapids,  over  which,  in 
its  natural  state,  logs  and  timber  would  float  in  a  rising  state  of 
high  water  ;  and  though  the  rapids  have  been  improved  for  the  run- 
ning of  logs  by  the  building  of  dams  and  the  blasting  out  of  rocks, 
still  to  run  them  successfully  logs  must  be  allowed  to  reach  them 
on  a  high  or  rising  stage  of  water,  otherwise  they  will  be  hung  up 
on  the  rocks."  There  are  twelve  saw-mills  at  and  near  Duluth,  of 
laige  capacity,  and  the  plaintiffs,  owning  pine  lands  as  aforesaid, 
desire  to  float  logs  cut  thereon  down  the  river  to  said  mills  for  manu- 
facture or  sale,  and  any  obstruction  to  such  floating  renders  the 
lands  and  timber  of  plaintiffs  less  valuable  and  inflicts  upon  them 
^'a  special  injury  not  common  to  the  public  generally." 

By  the  terms  of  Sp.  Laws  1872,  chap.  106,  the  defendant,  the 
Knife  Falls  Boom  Corporation  (under  license  from  which  the  other 
defendant,  the  St.  Louis  River  Boom  and  Improvement  Company, 
has  proceeded),  is  authorized  and  required  to  construct,  maintain 
and  keep  in  reasonable  repair  such  booms  in  and  upon  the  St.  Louis 
river,  within  townships  49  and  50  of  range  17,  in  Carlton  county 
(being  the  township  within  which  are  the  obstructions  complained 
of  in  this  action),  at  such  points  as  it  may  deem  advisable  and  suf- 
ficient to  secure,  receive,  scale,  and  deliver  all  logs  that  may,  from 
time  to  time,  come  or  be  driven  within  said  limits,  and  to  receive  and 
take  the  entire  control  and  possession  of  all  logs  and  timber  which 
may  be  run,  come  or  be  driven  within  the  same,  and  boom,  scnle 
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and  deliver  them  as  hereafter  provided.  Section  3  of  the  chapter 
provides  that  all  logs  and  lumber  coming  within  the  limits  afore- 
said, before  delivery  thereof  to  the  owners,  shall  be  scaled  by  the 
sarveyor-general ;  the  expense  of  the  scaling,  not  exceeding  two 
cents  per  thousand  feet,  to  be  paid  by  said  Knife  Falls  Company. 
Scale  bills  of  each  separate  mark  are  to  be  made  out  by  the  surveyor- 
general,  as  logs  are  required  to  be  delivered,  and  when  so  assorted 
and  scaled,  secured  in  strings,  brails  or  otherwise,  as  the  surveyor- 
general  may  deem  proper,  they  are  to  be  delivered  to  the  proper 
owner,  upon  reasonable  request,  upon  paying  to  said  company  the 
amount  of  boomage  and  other  charges  authorized  by  the  act  By 
section  4,  as  amended  by  Sp.  Laws  1878,  chap.  73,  the  company  is 
entitled  to  compensation  for  boomage  (which  includes  scaling, 
assorting  and  delivery  of  logs),  at  a  rate  not  exceeding  45  cents  per 
thousand  feet  for  the  first  five  years,  and  until  the  legislature  shall 
alter  or  change  the  same,  to  be  computed  from  the  scale  bill 
required  to  be  made  by  the  surveyor-general ;  and  by  the  same  sec- 
tion all  logs  required  by  the  owners  thereof  to  be  turned  over  the 
Knife  Falls  below  the  boom  shall  be  turned  over  by  said  company 
upon  payment  by  the  owners  thereof  of  the  above-named  compensa- 
tion per  thousand  feet,  and  no  additional  charge  shall  be  made 
therefor.  By  section  5  the  compensation  to  which  the  company  is 
entitled  becomes  due  whenever  the  logs  are  scaled  and  ready  for 
delivery,  and  a  lien  is  given  to  the  company  upon  enough  of  the 
same  to  pay  their  lawful  charges. 

Beginning  in  1880  the  defendants  have  constructed  piers  and 
booms  across  the  entire  width  of  the  St  Louis  river,  within  the 
limits  mentioned,  by  means  of  which  they  stop  and  hold  all  logs 
and  timber  fioating  down  said  river  to  the  places  where  the  piers 
and  booms  are  situated.  The  defendants  have  also  constructed,  in 
connection  with  the  piers  and  booms,  assorting  booms  and  gaps,  to 
facilitate  the  assorting  of  logs  so  stopped  and  the  delivery  of  logs 
destined  to  mills  within  said  limits  to  the  owners  thereof,  and  the 
turning  of  logs  destined  for  points  on  the  river  below  said  limits 
loose  in  the  river  below  said  works;  and  such  assorting  works 
require  all  logs  passing  down  the  river  to  pass  through  an  opening 
about  27  feet  wide.  The  general  plan  of  the  assorting  works  is 
such  as  is  in  quite  common  use  throughout  the  lumboring  regions 
of  the  Northwest  for  like  purposes,  and  no  better  is  suggested* 
The  capacity  of  the  works  for  the  rapid  assorting  and  delivery  of 
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logs  can  be  largely  increased  without  altering  the  general  plan,  and 
without  nnreasonable  expense,  by  extending  the  assorting  booms 
and  widening  the  apper  portion  of  the  passageway  to  40  feet  in 
width,  or  by  making  two  passageways,  or  by  both  means ;  but  Us 
much  or  more  will  always  depend  upon  the  proper  manning  and 
operating  the  works  as  upon  their  construction  and  capacity. 

It  is  not  practicable  to  construct  and  operate  any  booms  or  assort- 
ing works  on  the  St  Louis  river  within  the  limits  mentioned, 
through  which  any  considerable  quantity  of  logs  can  be  passed  — 
and  assorted  as  they  pass  —  without  material  hindrance  and  delay 
to  logs  destined  to  points  below  such  limits,  and  if  logs  have  to  be 
scaled  during  their  passage  through  the  works,  the  hindrance  and 
delay  must  be  much  greater.  No  boom  or  other  obstruction  in  the 
St.  Louis,  within  the  limits  mentioned,  can  be  of  any  aid,  service,  or 
assistance  to  the  plaintiffs,  or  others,  who  desire  to  run  their  logs 
to  any  point  below  such  limits;  but  such  boom  or  other  obstruction 
will,  under  any  and  all  ordinary  circumstances,  operate  as  a  detri- 
ment so  far  as  they  delay  logs  in  reaching  their  destination,  and 
such  delay  is  likely  to  be  .serious  and  considerable,  because  logs 
will  usually  reach  such  works  in  high  water,  which  seldom  lasts  in 
the  St.  Louis  for  more  than  one  to  three  weeks,  and  if  logs  are 
detained  in  the  booms  until  a  falling  stage  of  water  occurs,  they  will 
not  pass  over  the  rapids  until  another  rise,  and  a  rise  does  not 
ordinarily  occur  more  than  twice  a  year.  It  is  not  practicable  to 
raft  logs  on  the  St.  Louis  river  above  the  limits  mentioned,  or  to 
float  rafts  through  the  limits,  or  along  the  river  below  the  same 
above  Fond  du  Lao,  and  there  is  no  opening  left  in  defendants' 
works  for  the  passage  of  either  rafts  or  boats,  and  the  booming, 
scaling,  assorting  and  delivering  of  logs  mentioned  in  the  fourth 
section  of  the  act  aforesaid  are  of  no  benefit  or  advantage  to  the 
owners  of  logs  destined  to  points  at  or  below  Fond  du  Lac.  Some 
of  the  plaintiflb  during  1882  and  1883  cut  logs  on  the  St.  Louis 
and  its  tributaries  ^bove  defendants'  booms,  and  endeavored  to 
float  them  to  Duluth,  but  succeeded  in  getting  only  a  small  part 
through,  t&e  detention  at  defendants'  booms  and  the  unusually 
low  water  in  the  St.  Louis  during  these  years  having  *^  each  sup- 
plemented the  other  in  delaying  said  logs«" 

Within  the  limits  mentioned  there  are  certain  rapids,  out  of 
which  defendants  have  blasted  and  removed  rock,  thereby  making 
a  better  channel  for  the  passage  of  logs,  but  it  was  entirely  feasible 
Vol.  L— 76 
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and  practicable  to  float  logs  over  them  in  their  natural  state.  The 
defendants  claim  the  right  to  charge,  and  do  charge  and  collect 
and  threaten  to  chaige  and  collect,  bj  detention  and  sale  of  logs, 
45  cents  per  thousand  feet  for  all  logs  passing  their  works  whether 
assorted  and  delivered  to  their  owner,  or  allowed  to  pass  down  the 
rirer  in  a  common  mass  without  being  assorted  and  delivered  to 
their  several  owners ;  and  the  plaintiffs  and  others  are  deterred 
thereby,  and  by  the  hindrance  and  delay  occasioned  by  defendants' 
booms  and  piers,  from  cutting  and  floating  to  Duluth  large  quanti- 
ties of  logs,  as  they  otherwise  would  do. 

The  special  relief  demanded  by  plaintiffs  is  that  defendants  be 
restrained  from  stopping,  hindering  or  delaying  the  passage  of 
plaintiff's  logs  down  the  river,  and  that  they  be  required  to  remove 
the  piers  and  other  structures  erected  by  them  in  the  river,  so  as  to 
give  a  free  and  unobstructed  passage  to  the  plaintifb'  logs,  or  that 
they  be  required  so  to  alter  their  works  as  to  enable  them  to  sepa- 
rate from  plaintiffs'  logs  such  as  are  to  stop  at  Knife  Falls,  and 
allow  plaintiffs'  logs  to  pass  on  whenever  and  while  the  water  in 
the  river  is  sufficient  to  take  them  over  the  rapids,  and  before  it  be- 
comes too  low  for  that  purpose,  and  so  as  not  to  delay  the  plaintifb 
in  getting  their  logs  to  Duluth  over  said  rapids,  or  to  increase  the 
expense  thereof. 

As  a  conclusion  of  law  the  trial  court  found  that  plaintiffs  were 
not  entitled  to  the  relief  demanded,  but  that  defendants  were  en- 
titled to  judgment  against  plaintiffs  for  costs. 

While  in  our  view  of  the  law  of  this  case,  some  portion  of  the 
foregoing  findings  may  not  be  necessary  ta  the  proper  consideration 
and  determination  of  the  substantial  questions  involved,  we  have 
thought  best  to  present  them,  in  order  that  it  might  fully  appear 
what  state  of  facts  was  before  us. 

It  may  be  conceded  in  this  case,  as  it  was  by  Mr.  Justice  Millbk, 
speaking  for  the  Federal  Supreme  Oourt,  in  Pound  v.  Tnrek^  95  XT. 
S.  459,  462,  in  reference  to  the  Ohippewa  river,  that  the  St.  Louis 
is  a  '^  navigable  river  of  the  United  States,"  and  as  such  protected 
by  our  congressional  enabling  act,  and  by  the  Oonstitution  and  laws 
of  this  State,  which  make  rivers  of  that  character  ''  common  high- 
ways, and  forever  free,  as  well  to  the  inhabitants  of  said  State  '* 
(of  Minnesota)  ''as  to  all  other  citissens  of  the  United  ^States,  with- 
out any  tax,  duty,  impost,  or  toll  therefor."  But  the  findings  of 
the  trial  oourt  show  that  its  navigability  in  those  parts  obstraeted 
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by  defendants'  works  is  in  fact  a  nayiga/^ility,  or  more  properly, 
a  mere  floatability,  for  Ioupc  logs  only.  As  respects  the  navigation 
of  the  riyer,  the  plaintiffs'  only  complaint  is  that  their  loose  logs 
are  detained  by  defendants'  works.  The  case  is  then  wholly  disem- 
barrassed of  any  difficulties  which  might  present  themselves  if  the 
river  was  navigable  in  the  ordinary  extended  sense  —  that  is,  for 
vessels  and  rafts — and  the  complaint  was  of  the  interruption  of 
that  sort  of  navigation.  The  practical  questions  before  us  relate 
solely  to  the  rights  of  the  plaintifb  to  the  use  of  the  river  for  the 
purpose  of  floating  loose  logs. 

Where  a  stream,  as  the  St.  Louis,  is  of  such  a  character  that  logs 
can  only  be  floated  in  it  loose,  the  logs  of  different  owners  will  una- 
voidably become  intermingled.  This  intermingling  is  inseparable 
from  the  use  of  the  stream.  The  right  to  float  logs  in  a  stream  of 
course  implies  the  right  to  take  them  out ;  and  when  the  logs  of  dif- 
ferent owners,  A,  B,  and  G,  are  thus  intermingled,  there  appears  to 
be  no  practicable  way  for  A  to  separate  his  from  B's  and  G's,  in  order 
to  take  them  out,  except  by  stoppipg  the  whole  mass.  If  this  can 
not  be  done,  then  A's  right  of  floatage  is  of  little  or  no  value.  Yet 
A's  right  to  use  the  common  highway  is  equal  to  that  of  B  or  G, 
•and  if  his  interest  requires  that  his  logs  should  be  taken  out  at  a 
point  above  the  place  where  B's  or  G's  interest  requires  that  theirs 
should  be  taken  out,  respectively,  he  must  have  a  reasonable  right 
to  stop  the  mass  for  that  purpose ;  a  reasonable  right — that  is  to 
say,  a  right  reasonable  as  between  him  and  B  and  G,  and  others 
using  the  river  for  like  purposes.  Waiis  v.  Tiitabawassee  Boom  Co., 
d2  Uich.  203. 

Now  it  appears  that  there  is  a  large  number  of  persons  (there  are 
fourteen  plaintiffs  in  this  case)  owning  standing  timber  upon  the 
upper  waters  of  the  St.  Louis  and  upon  its  tributaries,  who  must  float 
their  logs  to  market  down  the  St.  Louis,  some  to  Fond  du  Lao, 
Duluth,  or  Superior,  and  some  to  Gloquet,  or  other  points  above 
and  near  Elnife  River  Falls.  The  interest  of  the  latter  requires  that 
their  logs  should  be  stopped  before  passing  Knife  River  Fulls  ;  the 
interest  of  the  former,  that  their  logs  should  be  allowed  to  run  over 
them  without  interruption.  In  this  conflict  who  is  to  determine 
how  the  right  of  floatage  upon  this  common  highway  shall  be  en- 
joyed ?  Who  is  to  flx  upon  the  just  and  proper  compromise  of 
these  conflicting  interests  ?  Obviously,  the  legislature  —  that  de- 
partment of  government,  which  in  the  exercise  of  a  law-making  and 
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a  police  power,  prescribes  thenilet  ,y  which  the  uscM)f  public  high- 
ways iu  general  is  regulated  {Pound  v.  Turck^  aupm  ;  WaiU  v. 
Tittabawasisee  Boom  Co.j  supra) ;  and  save  as  controlled  by  para 
mount  law  —  that  is  to  say,  in  this  instance,  by  our  State  Constitu- 
tion or  enabling  act —  the  disci'etion  of  the  legislature  in  the  prem- 
ises is  practically  unlimited.  It  may  enact  laws  prescribing  the 
manner  in  which  the  common  right  of  floatage  shall  be  enjoyed. 
It  may  determine  what  means  shall  be  adopted,  and  by  what  agency, 
to  secure  results,  which  in  its  judgment  are  the  best  and  fairest 
practical  compromises  of  conflicting  interests  —  the  best  attainable 
good  of  all  concerned.  Pound  v.  Turcky  supra  ;  Duluth  Lumber 
Co.  Y.  8L  Louis  Boom  Co.^  17  Fed.  Rep.  419.  In  the  exercise  of 
its  legislative  discretion,  it  may  authorize  suitable  means  and  in- 
strumentalities to  secure  this  end  to  be  proyided  and  employed  by  a 
private  person  or  by  a  corporation,  and  it  may  prescribe  what  these 
means  and  instrumentalities  may  be — as  booms,  dams,  piers,  sluice- 
ways —  and  what  use  may  be  made  of  them,  and  in  general,  in  what 
manner  the  business  shall  be  conducted.  SUoens  Point  Boom  Co. 
T.  Reillyy  44  Wis.  205 ;  Benjamin  y.  Manistee  River  Lup.  Co.,  43 
Mich.  628 ;  Wisconsin  River  Imp.  Co.  v.  Manson,  43  Wis.  255 ;  s. 
0.,  28  Am.  Sep.  543. 

But  it  is  contended  that  the  legislature  is  prohibited  by  our 
enabling  act  and  State  Constitution  from  interfering  or  authoris- 
ing interference  with  the  free  and  unobstructed  narigation  of  the 
St.  Louis  river.  Conceding,  as  we  have,  that  the  enabling  act  and 
the  Constitution  are  applicable  to  the  St.  Louis  river,  they  provide 
in  substance  that  it  shall  be  a  ''  common  highway,  and  forever  free, 

*  *  *  without  any  tax,  duty,  impost,  or  toll  therefore.** 
Keeping  constantly  in  mind  the  capital  fact  that  the  present  con- 
troversy relates  solely  to  the  floating  of  loose  logs,  the  only  kind 
of  navigation  of  which  the  stream  is  'susceptible,)  let  us  see  what 
the  legislature  has  attempted  to  do ;  premising,  at  the  outset, 
that  the  presumption  in  favor  of  the  validity  of  legislation  re- 
quires us  to  assume  that  if  the  legislature  had  the  power  to  pass 
the  special  act  under  which  defendants  justify,  the  state  of 
facts  before  it  was  such  as  to  warrant  its  particular  provisions. 
Beferring  to  our  previous  abstract,  and  to  the  act  itself,  for  de- 
tails, it  is  enough  to  say  here  that  those  parts  of  the  act  which 
concern  the  present  controversy,  in  their  general  scope  and  efFect, 
authorize  and  require  the  Knife  Falls  Boom  Corporation  to  provide 
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booms  within  specified  limits,  inclnding  Knife  Falls,  to  receive  and 
take  the  entire  control  of  all  logs  and  timber  coming  within  the 
limits,  and  to  boom,  scale  and  deliver  them  to  the  proper  owners, 
apon  reasonable  request  —  those  required  to  be  delivered  above 
Knife  Falls  to  be  delivered  in  strings,  brails  or  otherwise,  as  di- 
rected by  the  surveyor-general,  and  those  required  to  be  turned 
over  Knife  Falls  to  be  so  turned  over;  such  turning  over  being  as 
to  them  the  only  delivery  required.  Of  the  provisions  as  to  boom- 
age  we  will  speak  hereafter* 

Now  the  efFeot  of  all  this  is  to  constitute  the  Knife  Falls  Boom 
Company  a  public  agent,  a  quasi  public  corporation  (like  a  railway 
company),  a  representative  of  the  State  charged  with  the  functions 
of  (so  to  speak)  administering  the  navigation  or  floatage  of  the  St 
Louis  river  within  certain  limits,  and  of  controlling  and  directing 
the  use  of  the  river  for  the  common  advantage,  and  with  refereBDe 
to  the  common  necessity  of  those  concerned  in  floating  logs  thereon. 
Oohn  V.  Wausau  Boom  Co.,  47  Wis.  314.  Notwithstanding  this 
control  the  river  remains  a  common  highway;  any  person  who  de- 
sires can  float  his  logs  in  it.  If  the  enabling  act  and  our  Constitu- 
tion use  the  words  '^  forever  free  as  well  to  the  inhabitants  of  said 
State  as  to  all  other  citizens  of  the  United  States  "  as  meaning  that 
such  inhabitants  and  citizens  cannot  be  deprived  of  the  use  of  the 
river  (which  would  appear  to  be  about  the  same  as  making  it  a  com- 
mon highway),  the  act  under  consideration  does  not  deprive  them 
of  such  use  of  the  river,  or  exclude  them  from  the  common  high- 
way, or  attempt  to  do  so.  What  is  done  is  not  to  deprive  them  of  the 
use  but  to  regulate  the  use  of  the  same  for  the  common  benefit.  The 
act  does  not  assume  to  declare  that  any  person  shall  hot  use  the 
river,  but  regulates  the  manner  of  use  according  to  what  the  legis- 
lature in  its  discretion  has  regarded  as  the  necessity  of  the  case. 
The  legislature  is  to  be  credited  with  the  presumption  that  this 
will,  on  the  whole,  facilitate  the  use  of  the  river,  and  in  a  just  as 
wen  as  authorized  sense  improve  it  for  the  purpose  of  floating  logs. 

The  provision  allowing  boomage  charges  is  not  an  infringement 
of  that  portion  of  the  Enabling  Act  and  our  State  Constitution  which 
declares  that  the  river  shall  be  forever  free,  *  *  *  without  any 
tax,  duty,  impost  or  toll  therefor."  Taking  the  words  ''forever 
free,"  and  the  words  **  without  any  tax,  duty,  impost  or  toll  there- 
for," to  be  equivalent,  then  the  act  does  not  disregard  the  Enabling 
Act  or  our  Constitution.   The  boomage  is  not  charged  for  the  use  ol 
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river,  but  to  compensate  the  defendants  for  their  outlay  in  erecting 
and  maintaining  the  works  which  the  legislature  has  deemed  proper 
to  facilitate  the  common  use  of  the  stream,  and  which  it  has  there- 
fore aathorized,  as  also  to  compensate  them  for  such  care  and  con- 
trol as  it  is  their  duty  to  exercise  over  the  logs  coming  within  their 
chartered  limits.  The  defendants'  works  are  improvements  of  and 
aids  to  the  navigation  of  the  river,  viz.,  its  nse  for  floating  loose 
logs.  This  doctrine  is  held  in  Cotton  v.  MisH,  £  Rum  River  Boom 
Co.^  22  Minn.  372;  Weaver  v.  Miss,  d  Rum  River  Boom  Co.,  2ft 
MiniL  534;  Stevens  Point  Boom  Co.  v.  ReHly,  supra;  Oohn  v. 
Wausau  Boom  Co.,  supra;  Watts  v.  Titidbawassee  Boom  Co*,  su- 
pra; Duluth  Lumber  Co.  v.  8t.  Louis  Bootn  Co.,  svpra;  Pound  v. 
Turekj  supra;  Black  River  Imp.  Co.  v.  La  Crosse  B,  <§  T.  Co. ,  54 
Wis.  659;  8.  c,  41  Am.  Bep.  66;  and  the  doctrine  that  tolls  may  be 
charged  on  acconnt  of  such  improvements  without  infringing  upon 
the  freedom  of  the  river  is  upheld  in  Benjamin  v.  Manietee  River 
Imp,  Co., supra;  Duluth  Lumber  Co.  v.  St  Louis  B*tom  Co.,  supra; 
Nelson  v.  Cheboygan  Slack- Water  Nav.  Co,,  i^  Mich.  7;  8.  c,  38 
Am.  Hep.  222;  Manistee  River  Imp.  Co.  v.  Sands,  19  N.  W.  Bep.. 
(Mich.)  199;  Cooley  Const.  Lim.  *692;  Gould  Waters,  g  143. 

The  plaintiflFs  contend  that  they  should  not  be  compelled  to  pay 
boomage,  because  they  derive  no  benefit  from  defendants'  works ; 
that  as  to  them  such  works  are  not  improvements  facilitating  the 
use  of  the  river.  And  the  trial  court  finds  that  no  boom  or  booms 
or  other  obstructions  in  the  St.  Louis,  within  the  limits  mentioned 
in  the  act,  can  be  of  any  aid,  service  or  assistance  to  the  plaintiffs, 
or  others  who  desire  to  run  their  logs  to  any  point  below  such  lim- 
its; but  will,  under  any  and  ail  ordinary  circumstanceSt  operate  as 
a  detriment  by  delaying  their  logs.  It  may  be  true  that  if  the 
plaintiffs  could  have  the  exclusive  use  of  the  river,  their  logs  would 
reach  them  with  less  delay  than  the  defendants'  works  will  permit. 
In  such  circumstances  it  would  be  true  that  the  works  would  be  of 
no  advantage  to  plaintiffs,  but  the  contrary.  But  the  river  is  a 
common  highway,  and  the  plaintiffs  are  not  entitled  to  its  exclusive 
use.  It  can  only  be  used  for  floating  loose  logs.  Iliat  is  the  way 
in  which  plaintiffs  use  and  pro)K>se  to  use  it.  The  result  is  that 
their  logs  are  necessarily  intermingled  with  those  of  other  persons 
desiring  to  avail  themselves  of  the  common  highway.  As  respects 
the  right  to  use  the  river,  the  parties  stand  on  the  same  footing. 
Unless  the  mass  of  intermingled  logs  can  be  stopped  at  the  proper 
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place,  80  as  to  enable  those  whose  interest  demands  it  to  separate 
their  logs  from  the  mass,  they  are  virtaally  deprived  of  the  nse  of 
the  rirer,  and  in  fact  none  can  nse  it  to  advantage  except  those 
whose  logs  are  to  be  run  to  the  end  of  the  river.  On  the  other 
hand,  it  is  for  the  plaintiffs'  interest  that  their  logs  should  run  on 
without  stoppage  or  delay.  In  this  conflict  of  interest  the  defend- 
ants' works  are  intended  by  the  legislature  to  render  practicable  the 
enjoyment  of  the  common  right  of  navigation  ;  to  reconcile,  as  far 
as  may  be,  the  exercise  of  somewhat  inconsistent  rights  to  the  use 
of  the  river ;  in  a  word,  to  enable  all  to  float  their  logs  loose  and  in- 
termingled, as  they  must  do,  and  at  the  same  time  preserve  and  se- 
cure the  reasonable  rights  of  all. 

On  the  whole,  this  is  an  improvement  of  the  river  for  the  benefit 
of  all  concerned  in  its  use.  and  one  for  which  it  is  therefore  compe- 
tent for  the  legislature  to  require  those  using  the  river  to  make  com- 
pensation. The  fact  that  in  a  piirticular  instance  the  works  may  be 
of  no  advantage  to  a  particular  person,  or  that  he  would  be  better  ofF 
without  them,  does  not  affect  this  general  proposition.  If  a  lock,  by 
which  slack-water  navigation  of  a  public  river  is  secured  so  that  it 
can  be  ascended  with  greater  facility,  is  of  no  advantage  to  one  sim- 
ply desiring  to  descend  the  river,  it  would  not  be  contended  that  it 
was  improper  or  incompetent  to  require  such  person  to  pay  for  using 
the  lock  which  had  been  authorized  and  constructed  for  the  general 
benefit —  the  advantage  of  the  public  on  the  whole.  This  illustra- 
tion, as  well  as  that  drawn  from  the  operation  of  the  pilot  laws  by 
Mr.  Justice  MiLiEsin  Duluth  Lumber  Co.  v.  St.  Louis  Boom  Co,, 
supra,  is  in  point  in  the  case  which  might  be  presented,  if,  at  a 
given  time,  no  logs  were  running  in  the  St.  Louis  except  such  as 
were  destined  to  points  below  defendants'  works.  Notwithstand- 
ing a  particular  instance  might  present  this  state  of  facts,  yet  in  ac» 
cordance  with  what  the  legislature,  in  its  wisdom,  has  deemed  to  be 
the  general  good,  the  defendants'  works  must  be  maintained,  and 
the  defendants  must  be  prepared  to  perform  the  duties  enjoined 
upon  them,  and  for  the  expense  of  doing  these  things  it  is  compe- 
tent for  the  legislature  to  provide  that  they  shall  be  reimbursed. 

It  is  perhaps  possible  that  there  might  be  legislation  (similar  to 
that  involved  in  this  case)  so  outrageously  and  palpably  extreme  as 
to  justify  a  court  in  pronouncing  it  in  excess  of  legislative  authority; 
but  this  state  of  things  is  not  to  be  presumed  ;  and  though  the  act 
under  consideration  may  be  imperfect  and  susceptible  of  improve- 
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menty  we  diaooTer  in  it  no  evidence  of  such  exoeas  of  legislatiTe  aa- 
thority. 

From  what  we  have  said  it  follows  that  in  our  opinion  the  special 
act  under  which  the  defendants  justify  is  valid,  and  that  it  author- 
ises defendants  to  take  charge  and  control  of  plaintiffs'  logs,  and  to 
charge  boomage  accordingly.  Very  similar  legislation  appears  to 
have  been  had  in  other  instances  in  this  State,  and  in  Michigan  and 
Wisconsin,  where  it  has  borne  the  teat  ol  judicial  investigation. 

[Omitting  minor  questions.] 

JudgmeHt  afirmkL 


o^sss 
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a»  ni.  m.) 

Whera  one  has  been  injufed  bj  the  negUg^ence  of  anotlier,  and  aaes  ordinuj' 
eare  In  ettdaaToriag  to  be  licaled,  aad  in  seleettng  and  employing  nnnea  and 
8nrgeona»  but  owing  to  the  negligence  or  ansklllfalneas  of  the  latter  the 
injury  la  Increased,  the  party  caning  the  original  Injary  will  alaobereapoB- 
sible  for  the  latter.    {See  note,  p.  808.) 

ACTION  for  personal  injury  by  negligence.    The  head-note  states 
the  point.    The  plaintiff  had  judgment  below. 

IshaMj  Lincoln^  Burry  A  Rp^rwn,  for  appellant. 

John  LyU  Exng,  for  appellee. 

DicKBYy  J.  We  cannot  inquire  into  or  consider  the  proposition 
of  counsel  for  i^ypellant^  that  as  he  says  ''the  only  causes  of  the 
injury  were  the  carelessness  of  appellee  and  that  of  his  fellowHser- 
▼ants.**  What  was  the  cause  of  the  injury,  or  the  combination  of 
causes  producing  the  result,  is  a  question  of  fact,  which,  by  law,  it 
is  not  the  duty  of  this  court  to  consider.  So,  also,  is  the  question 
•0  to  whether  the  damages  are  or  are  not  excessive. 
Vol.  L  — 76 
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Itr  is  insisted  that  the  court  erred  in  permitting  plaintiff  to  proTe, 
in  enhancement  of  his  damages,  that  his  arm,  which  was  broken 
between  the  shoulder  and  elbow,  was  not  cured,  and  that  the  parts 
of  the  bone,  instead  of  uniting  in  one,  had  failed  to  unite,  and 
formed  what  is  called  a  ^^ false  joint."  Appellant  insists  that  this 
last  was  the  result  of  bad  surgery,  and  to  bo  proven,  should  have 
been  set  out  as  special  damages,  not  being  as  he  suggests,  such  dam- 
ages as  ordinarily  arise  from  a  broken  arm.  We  think  the  declara- 
tion is  sufficiently  specific  to  admit  the  proof.  Whether  this  par- 
ticular ailment  (the  false  joint)  was,  or  was  not,  the  result  of  the 
breaking  of  the  arm  as  a  proximate  cause,  or  the  result  of  a  new, 
independent  factor,  for  wliich  appellant  was  not  responsible,  could 
not  be  determined  by  the  court  as  a  question  of  law.  It  could  be 
properly  tested  only  by  hearing  the  evidence  and  submitting  the 
questions  of  fact  to  a  jury,  under  appropriate  instructions. 

There  is  evidence  tending  to  show  that  had  this  broken  arm  received 
ordinary  care  and  ordinary  professional  skill,  the  parts  would  have 
united  with  little  or  no  permanent  injury,  and  on  this  hypothesis 
alone  ap^iellant  insists  that  the  matter  of  this  false  joint  should 
have  been,  at  least  hypothetically,  excluded  from  the  jury.  We  un- 
derstand the  law  on  the  subject  to  be,  that  plaintiff  cannot  hold 
defendant  answerable  for  any  injury  caused,  even  in  part,  by  the 
fault  of  plaintiff  in  failing  to  use  ordinary  care  or  ordinary  judg- 
ment, or  for  any  injury  not  resulting  from  the  fault  of  defendant, 
but  caused  by  some  new  intervening  cause  not  incident  to  the  in- 
jury caused  by  defendant's  wrong.  Thus  in  this  case,  if  it  be  con- 
ceded that  the  false  joint,  under  proi)er  care  and  skill,  would  not 
have  resulted  from  the  breaking  of  the  arm  alone,  but  was  brought 
about  by  the  subsequent  separation  of  the  ])arts  after  they  had  been 
properly  set,  and  bcfoi*e  nature  had  formed  a  firm  union,  then  if  this 
subsequent  separation  of  the  parts  had  been  caused  by  an  assault 
and  battery  by  a  stmnger,  or  some  foi'cign  cause  with  which  appel- 
lant had  no  connection,  and  which  was  not  in  its  nature  incident  to 
a  broken  arm,  plainly  appellant  ought  not  to  be  held  to  answer  for 
the  false  joint;  but  if  appellee  exercised  ordinary  care  to  keep  the 
parts  together,  and  used  ordinary  care  in  the  selection  of  sai^geons 
and  doctors  and  nurses,  if  needed,  and  employed  those  of  ordinary 
skill  and  care  in  their  profession,  and  still  by  some  unskillful  or 
negligent  act  of  such  nurses,  or  doctors  or  surgeons,  the  parts  be- 
came separated,  and  the  false  joint  was  the  result,  api^ellant^  if  re- 
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sponsible  for  the  breaking  of  the  ann,  ought  to  answer  for  the  in- 
jury in  the  false  joint  The  appellee,  when  injured,  was  bound  by 
law  to  use  ordinary  care  to  render  the  injury  no  greater  than  neces- 
sary. It  was  therefore  his  duty  to  employ  such  surgeons  and  nurses 
as  ordinary  prudence  in  his  situation  required,  and  to  use  ordinary 
judgment  and  care  in  doing  so,  and  to  select  only  such  as  were  of 
at  leaist  ordinary  skill  and  care  in  their  profession.  But  the  law 
does  not  make  him  an  insurer  in  such  case  that  such  surgeons  or 
doctors  or  nurses  will  be  guilty  of  no  negligence,  error  in  judg- 
ment, or  want  of  care.  The  liability  to  mistakes  in  curing  is  inci- 
dent to  a  broken  arm,  and  where  such  mistakes  occur  (the  injured 
party  using  ordinary  care),  the  injury  resulting  from  such  mistakes 
is  properly  regarded  as  part  of  the  immediate  and  direct  damages 
resulting  from  the  breaking  of  the  arm. 

Without  discussing  each  ruling  of  the  court  in  the  matter  of  in- 
structions, it  is  sufficient  to  say  that  such  rulings  were  at  least  as 
favorable  to  the  appellant  as  the  law  would  permit,  and  in  some 
respects  more  so. 

Finding  no  error  in  law  in  the  record  of  the  proceedings  in  the 
Circuit  Court,  the  judgment  of  the  Appellate  Court  is  hereby 
affirmed* 

Judgment  afflrmed, 

NoTB  BT  THB  Rbfobtbb.— See  Schmiidi  ▼.  MUeheU,  84  IlL  195  ;  s.  c,  25 
Am.  Rep.  446  ;  tktutir  ▼.  New  York,  etc.,  R.  Co.,  61  N.  T.  50 ;  s.  c,  28  Am. 
Bep.  18,  and  note,  22. 

In  Loeeer  v.  Humphrey,  41  Ohio  St.,  L.  &  Co.  carelessly  and  negligently  left 
their  horse,  which  was  harnessed  and  hitched  to  their  wagon,  standing  in  a 
pablic  street  without  being  properly  tied  or  guarded.  The  horse  ran  away, 
and  the  wagon  violently  collided  with  a  wagon  of  H.,  in  which  he  was  sitting, 
whereby  he  received  severe  bodily  injury.  At  the  time  of  his  injury  H.  was 
free  from  contributory  negligence.  Immediately  after  his  injury  he  employed 
a  physician  '*of  good  standing  and  reputation,"  placed  himself  under  his 
treatment,  and  followed  his  directions.  Hdd,  that  although  the  physician 
may  have  omitted  to  apply  the  remedy  most  approved  in  similar  cases,  and  by 
reason  thereof  the  damages  of  H.  may  not  have  been  diminished  as  much  as  they 
otherwise  would  have  been,  he  may  still  recover  of  L.  &  Co.  for  his  actual 
damage.  It  seems  to  be  well  settled,  that  where  one  is  injured  by  the  negli- 
gence of  another,  if  his  damage  has  not  been  increased  by  his  own  subsequent 
want  of  ordinary  care,  he  will  be  entitled  to  recover  of  the  wrong-doer  to  the 
full  extent  of  the  damage,  although  the  physician  whom  he  employed  omitted 
to  apply  the  remedy  most  approved  in  similar  cases,  and  by  reason  thereof  the 
damage  of  the  injured  party  was  not  diminished  as  much  as  it  otherwiBc 
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would  have  been.  Lu(m$  v.  Brie  B.  Co.,  57  N.  Y.  489 ;  TutOe  ▼.  limmnfftan, 
SB  N.  H.  18  ;  Stoter  v.  BUuhiU,  51  Me.  489 ;  BardweU  v.  Jamaiea,  15  Vt.  488 ; 
OoUifu  V.  ChunaU  Bluffh,  88  Iowa,  884 ;  B.  c,  7  Am.  Rep.  800 ;  Biee  t.  JDm 
Maine;  40  Iowa,  688 ;  Ecutmofti  t.  Sandbom,  8  Allen,  694 ;  Page  ▼.  Budbparf , 
«4  Me.  51 ;  B.  c,  17  Am.  Rep.  889. 

In  Lyone  v.  Brie  B,  Co,,  57  N.  T.  489,  it  was  held  in  an  action  to  reoovet 
•damages  for  injuries  alleged  to  have  been  sostained  by  defendant's  n^Ugenoe, 
where  defenduit  had  given  evidence  tending  to  show  the  exevcise  taken  hf 
plaintiH  might  have  tended  to  retard  reooverj,  and  that  quiet  would  have  been 
better,  that  evidence  that  plaintiif  was  advised  by  his  physician  that  it  was 
right  and  lieneflcial  to  exercise,  was  proper.    Tho  court  satd: 

"  He  is  bound  to  use  ordinary  care  to  cure  and  restore  himself.  He  cannot 
recklessly  enhance  his  injury  and  cliarge  it  to  another.  If  his  arm  be  broken 
he  cannot  omit  to  have  it  set,  and  chaige  the  loss  of  the  arm  to  the  wrong- 
doer. He  is  not  obliged  to  employ  the  most  skillful  surgeon  that  can  be  found, 
or  resort  to  the  greatest  expense  to  ward  oif  the  consequence  of  an  injuy 
which  another  has  inflicted  upon  him.  He  is  bound  to  set  in  good  faith  a»d  to 
resort  to  such  means  and  adopt  such  methods  reasonably  within  his  reach  as 
will  make  his  damage  as  small  as  he  can.  But  suppose  he  makes  a  *"*«TM\kr 
and  innocently  eats  or  exercises  so  as  to  retard  his  cure  or  impair  his  <*t»i^ft^?ffli 
of  recovery ;  or  suppose  he  employs  a  physician  who  makes  a  mistake  in  his 
treatment,  so  that  he  is  not  as  well  or  as  soon  restored  as  he  otherwise  would 
have  been ;  who  is  to  be  responsible  for  the  mistake  t  Om  the  wrong-doer, 
who  has  placed  him  in  the  position  where  he  must  take  the  choice  of  remedies 
and  doctors,  take  advantage  of  such  mistake  ?  Can  he  shield  himself  from  all 
the  consequences  of  his  wrong  because  the  injured  man  has  not  adopted  tho 
best  means  and  employed  the  best  doctors?  I  think  not.  A  wrong-doer  breaks 
an  arm ;  the  injury  is  then  done,  and  the  arm  for  tlie  time  is  destroyed.  Ho 
cannot  complain  that  the  injured  person  has  fkiled  to  restore  it  so  long  ss  he 
has  acted  in  good  faith  in  its  treatment,  using  the  ordinary  means  within  his 
reach. 

"In  this  case  the  plaintiff,  acting  in  good  faith,  consulted  a  competent 
phyrician,  who  advised  him  to  take  exerdse.  Even  if  this  advise  was  mis* 
taken,  it  shielded  him  against  the  chaige  that  he  recklessly,  willfully  or  care- 
lessly exposed  his  health  or  retarded  his  recoveiy.  To  illustrate  further, 
suppose  a  competent  physician  had  rightfully  advised  him  that  he  must  get 
out  and  take  exercise,  and  he  had  penistenUy  and  willfully  remained  in  his 
house,  and  had  thus  sggravated  his  injuries  and  postponed  or  retarded  his 
recovery,  could  not  the  defendant  have  properly  shown  these  facts,  as  bearing 
upon  the  extent  of  its  liability  ?  We  must  thereforo  hold  that  the  advice 
given  was  competent,  not  to  cast  upon  the  defendant  any  damage  #hich  it  did 
not  occasion,  but  to  show  that  the  plaintiif  acted  in  good  faith  and  used  proper 
care  to  mitigate  the  damage  which  the  defendant  did  occasion.  1  Oreenl. 
Bv.,  %  101." 

In  BiDe  V.  Odg  of  Dee  Mcinee,  40  Iowa,  888,  the  court  said :  *  The  defend- 
jmt  asked  the  court  to  give  the  following  instruction :  '  And  if  you  find  finua 
the  evidenoe  that  under  proper  medical  treatment  the  injury  would  h«rs 
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bean  limited,  then  such  limited  injury  would  be  the  measure  of  defend- 
ant's liability.  And  if  you  find  that  the  present  condition  of  the  plainUfiTs 
injury  is  occasioned  by  a  failure  upon  the  part  of  the  surgeon  to  replace 
any  of  the  bones  of  the  limb,  and  the  want  of  proper  bandages  or  splints 
applied  to  the  limb  at  the  time  of  the  injury,  and  afterward  in  the  treatr 
ment  thereof ;  then  the  defendant  is  not  liable  for  such  neglect,  or  want 
of  skill  in  the  treatment  of  such  injury,  and  the  plaintiff's  damage  cannot  be 
measured  by  the  result  of  such  injury  as  now  found  to  have  arisen  under  such 
neglect,  or  want  of  proper  treatment.'  The  court  refused  this  instruction  and 
gave  the  following:  'That  if  the  plaintiff  was  injured,  as  alleged,  it  was 
incumbent  on  him  to  make  use  of  reasonable  means  to  effect  as  speedy  and 
complete  a  recovery  as  could  reasonably  be  accomplished.  That  if  in  the 
selection  of  a  physician  or  surgeon,  he  immediately  employed  a  person  of  good 
reputation  and  skill,  and  used  reasonable  judgment  in  the  selection  of  a  skillful 
surgeon  and  physician,  that  his  damages  should  not  be  affected  if  he  did  not 
secure  the  most  skillful.  The  plaintiff  was  bound  only  to  employ  a  person  of 
such  reputed  skill,  and  reputation  as  persons  of  reasonable  care  and  prudence 
were  accustomed  to  employ  in  such  cases.'  There  is  no  error  in  this  action  of 
the  court.  The  principle  of  the  instruction  given  was  approved  by  this  court 
in  CoUins  v.  OUff  of  Council  Bluffs,  82  Iowa,  324  ;  8.  c,  7  Am.  Bep.  200 ;  see, 
also,  Lawrence  v.  Housakmic  By.  Co.,  29  Conn.  890 ;  Stover  v.  BluehiU,  51  Me. 
489.  COLB,  J.,  dissented  in  CoUins  v.  City  of  Council  Bluffs,  and  now  dissents 
as  to  this  point."  The  rule  as  to  the  degree  of  care  required  of  the  plaintiff  is 
not  changed  by  the  fact  that  he  was  himself  a  physician  and  surgeon.  Boyn- 
ton  V.  Bom&rtwarth,  58  N.  H.  821. 
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Rock  Islakd  akd  Pacific  Railway  Oompaky. 

(IW  111.  18&.) 
Carrier — raUroad  company  transporting  ears  of  another  railroad  company. 

A  railwfty  company  is  bound  to  receive  the  freight  cars  of  other  railway  oom> 
panies  for  transportation,  and  is  subject  to  the  liability  of  a  common  carrier 
in  nepect  to  them. 

ACTION  for  yalae  of  a  freight  car  destroyed  by  fire.     The  opin- 
ion states  the  case.     The  plaintiff  had  jadgment  below. 

Stevens,  Lee  dt  ffortan,  for  appellant. 

J.  a  HuMiinge,  Thomas  F.  Withrow  and  JJ.  W.  WeUs,  for  ap- 
pellee. 
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Scott,  J.  The  defendant  in  this  case  is  a  railrotid  corporation 
existing  under  the  laws  of  this  State.  By  the  Constitution  of  the 
State  (§  12,  art  II),  all  railways  are  '' declared  public  highways, 
and  sh^l  be  free  to  all  persons  for  the  transportation  of  their  per- 
sons and  property  thereon,  under  such  regulations  as  may  be  pre- 
scribed by  law."  It  is  conceded  defendant  is  a  common  carrier  of 
freights  for  hire,  and  as  such  is  bound  to  carr}'  safely  all  freights 
tendered,  with  the  usual  and  customary  fares,  or  answer  in  damages 
for  its  miscarriage  or  refusal.  Section  10,  article  11,  of  the  Con- 
stitution provides,  ''the  rolling  stock  and  all  other  movable  property 
belonging  to  any  railroad  company  or  corporation  in  this  State 
shall  be  considered  personal  property."  It  must  also  be  conceded 
a  common  carrier  of  freights  would  be  compelled  to  receive  and 
carry  this  class  of  property  for  the  usual  fares,  as  well  as  other  per- 
sonal property.  When  the  facts  of  this  case  shall  be  stated,  it  will 
be  seen  these  constitutional  provisions  have  an  important  bearing 
on  the  decision  to  be  rendered. 

It  appears  from  the  evidence,  defendant's  principal  business  is 
switching  cars  for  other  railroad  companies  having  their  terminal 
points  at  Peoria,  together  with  some  work  of  that  class  on  its  own 
account.  Its  tracks  are  situated  in  the  lower  part  of  the  city,  and 
thence  connecting  by  lines  of  track  with  mills,  elevators  and  mana- 
factohes  in  and  about  the  city.  Other  companies  desiring  to  have 
cars  switched  by  defendant  would  place  such  cars  on  its  transfer 
switch,  and  defendant  would  transfer  them  to  the  consignees  whose 
places  of  business  were  on  its  tracks,  as  they  should  be  ordered  to 
do  by  the  company  placing  them  there.  When  such  cars  were  un- 
loaded by  the  consignees,  it  was  the  duty  of  defendant  to  return 
them  to  the  company  from  which  it  received  them.  Most  generally 
such  cars  were  returned  empty.  There  is  evidence  however  that 
tends  to  show  it  was  the  common  understanding  among  the  com- 
panies doing  business  at  this  point,  if  other  shippers  desired  oars, 
defendant,  without  any  specific  order  to  that  efFect,  was  at  liberty 
to  place  them  at  their  places  of  business  to  be  loaded,  and  when 
loaded  they  would  be  returned  to  the  company  owning  such  cars, 
to  be  shipped.  At  all  events  it  appears  cars  were  so  handled,  and 
the  companies  concerned  seem  to  have  acquiesced  in  that  mode  of 
doing  business.  On  the  25th  day  of  October,  1 881,  a  car  belonging 
to  plaintiff  was  brought  to  the  city  of  Peoria  loaded  by  the  Peoria 
and  Rock  Island  railroad  —  a  railroad  operated  by  plaintiff — and 
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was  placed  on  the  transfer  track,  and  the  agent  who  acted  for  the 
Rock  Island  roads  ordered  it  to  be  switched  to  the  Monarch  mills, 
or  distillery.  On  the  27th  day  of  that  month  it  was  taken  by  de- 
fendant to  the  distillery,  where  it  was  unloaded  by  the  consignees, 
and  on  the  same  day  it  was  taken  by  defendant  from  the  distillery  to 
the  Peoria  sugar  refinery,  on  an  order  from  the  refinery,  to  be 
loaded  and  then  switched  to  the  transfer  track  for  shipment  by 
the  Chicago,  Bock  Island  and  Pacific  Kailway  Company.  In  the 
afternoon  of  the  same  day  the  refinery  was  burned,  and  also  this  car, 
which  was  standing  in  close  proximity.  There  was  no  order  from 
plaintiff  to  take  this  car  to  the  sugar  refinery  for  any  purpose,  and 
it  is  not  shown  it  had  any  knowledge  defendant  intended  to  do  so. 

The  propositions  of  law  certified  by  the  Appellate  Court,  when 
resolved,  involve  the  single  inquiry  whether  defendant  in  the  trans- 
action out  of  which  this  action  arose  bore  to  plaintiff  the  relation 
of  a  common  carrier,  or  was  it  that  of  a  bailee,  or  that  of  a  ware- 
houseman. When  the  true  relation  of  the  parties  shall  be  ascer- 
tained, the  law  fixes  the  extent  of  defendant's  liability,  if  any  ex- 
ists. Unless  it  shall  be  found  defendant  was  a  common  carrier  as 
to  this  car,  no  liability  would  rest  upon  it  for  the  loss,  as  no  negli- 
gence is  imputed  to  defendant. 

The  question  presented  is  one  of  first  impression  in  this  court  Nor 
have  counsel  cited  any  case  where  the  exact  question  inrolved  has 
been  considered  by  any  court  of  last  resort  It  leaves  this  court 
free  to  determine  the  law  on  principle,  as  shall  be  thought  to  best 
subserve  public  interests  as  well  as  the  private  interests  of  corpora- 
tions concerned.  No  proof  is  needed  to  show  the  extent  and  the 
importance  of  the  interests  inrolved  in  the  decision.  It  is  a  matter 
of  so  much  public  concern,  that  judicial  notice  may  be  taken  of 
the  fact  that  cars  belonging  to  different  companies  are  inter- 
changeably used  on  all  the  principal  railroads  in  the  United  States, 
and  that  no  company  could  do  any  considerable  freighting  business 
that  did  not  conform  to  this  general  usage.  Without  such  usage 
it  would  be  difficult,  if  indeed  it  would  be  possible,  to  transact  the 
commercial  business  of  the  country.  Freights  for  shipment  across 
the  continent  could  not  well  be  stopped  at  the  terminus  of  each 
carrier's  line,  and  re-shipped  in  cars  of  the  connecting  carrier. 
That  would  occasion  more  delay  than  the  necessities  of  commerce 
would  tolerate.  The  extent  of  the  usage  in  regard  to  the  ex- 
change and  transportation  of  cars  among  so  many  clifTeront  railroads 
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woald  seem  to  require  such  exacting  rules  and  regulations  as  would 
insure  the  strictest  accountability  on  the  part  of  companies  that 
may  transfer  or  haul  cars  over  their  respective  roads. 

The  statute  of  this  State  that  forbids  *^  extortion  and  unjust  dis- 
crimination "  by  railroad  companies,  would  seem  by  its  proyisions 
to  recognize  that  railroad  corporations  may  be  common  carriers  of 
''  cars/'as  well  as  of  freights,  for  such  a  corporation  is  not  only 
forbidden  to  make  any  unjust  discrimination  in  its  charges  for  the 
transportation  of  passengers  or  freights,  of  any  description,  but  for 
the  use  and  '^  transportation  of  any  railroad  car ''  upon  its  road. 
And  why  may  there  not  be  such  a  thing  as  a  common  carrier  of 
cars,  either  with  or  without  its  load  of  freight?  As  to  the  freight 
the  car  contains,  it  will  be  conceded  such  carrying  roads  are  com- 
mon carriers,  and  are  subject  to  the  strict  liability  of  such  carriers^ 
and  as  has  been  seen  by  a  constitutional  provision  all  the  rolling  stock 
and  other  movable  property  belonging  to  a  railroad  corporation  in 
this  State  shall  be  considered  personal  property.  What  reason  ex- 
ists for  discriminating  against  this  class  of  '^  personal  property," 
and  for  holding  that  railway  companies  carrying  it  shall  not  be  re- 
garded as  common  carriers?  The  mode  of  mo  ring  it,  whether  on 
wheels  or  in  carriages,  ought  not  to  be  the  foundation  for  any  dis- 
tinction. In  either  case  the  property  is  in  the  exclusive  care  and 
control  of  the  carrier,  and  there  is  as  much  reason  arising  from 
public  considerations  why  such  a  carrier  should  be  held  to  the 
strict  liability  of  an  insurer  for  the  safety  of  the  property, 
in  the  one  case  as  in  the  other.  The  facts  in  the  pres- 
ent case  show  a  strong  necessity  for  imposing  the  liability 
attaching  to  a  common  carrier.  The  car  in  question  wsa 
delivered  to  defendant,  to  be  carried  over  its  road  to  the  ware- 
house of  the  consignees  of  the  freight  it  contained.  A  charge 
for  the  service  to  be  rendered  was  made,  and  was  paid  by  the  con- 
signees. The  undertaking  was  also  to  return  the  car  to  the  com- 
pany from  which  it  had  been  received,  and  the  charges  collected,  or 
to  be  paid,  included  the  latter  service.  Thus  it  is  seen  defendant 
had  the  exclusive  control  of  the  car  while  on  its  tracks  while  in 
course  of  transportation  to  the  consignees,  and  that  control  would 
seem  to  be  as  absolute  as  over  any  package  of  freight  it  might  have 
to  carry  or  otherwise  deliver.  Plaintiff  had  parted  with  the  care 
and  custody  of  the  car,  and  could  not  at  any  point  on  defendant's 
road  interfere  for  its  safety.     Its  care  was  intrusted  to  defendant 
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fally  as  was  freight  it  contained.  The  undertaking  of  defendant  in  re- 
gard  to  moving  the  car  was  within  the  scope  of  the  general  business  it 
had  engaged  to  do  for  the  public,  and  it  would  seem  no  reason  ex- 
ists why  the  liability  for  the  safe  delivery  of  the  car  should  not  be  the 
same  as  to  the  freight  it  contains,  which  it  is  conceded  is  that  of  a 
common  carrier.  On  what  principle  may  defendant  be  considered 
a  common  carrier  as  to  freights  on  its  road  and  not  as  to  the  car  con- 
taining it,  which  it  is  moving  over  its  road  with  its  own  propelling 
power  ? 

The  law,  as  has  been  seen,  makes  all  railways  in  this  State  ^  public 
highways,"  open  to  the  use  of  all  persons  for  the  transportation  of 
their  persons  or  property,  under  such  regulations  as  may  be  pre- 
scribed by  law,  and  it  is  apprehended  it  is  unlawful  to  make  any 
discrimination  as  to  the  property  offered  to  be  carried,  or  as  to 
whether  it  belongs  to  a  private  person  or  to  a  corporation.  If  it  is 
such  property  as  is  capable  of  being  carried  with  the  means  ordi- 
narily employed  by  such  carriers,  the  obligation  is  imperative,  and 
the  carrier  must  receive  the  property  and  carry  it  with  safety,  in 
the  way  such  property  is  usually  carried,  and  any  failure  to  do  so  will 
subject  the  carrier  to  damages. 

The  only  case  to  which  the  attention  of  the  court  has  been  di- 
rected having  any  features  like  the  one  being  considered,  is  Mai- 
hry  V.  Tioga  R,  Co.^  39  Barb.  488.  In  that  case  the  defendant 
company,  which  it  is  conceded  was  a  common  carrier  as  to  freights 
and  passengers,  engaged  to  furnish  plaintiff  the  motive  power  to 
draw  his  cars,  loaded  with  his  property,  over  its  road,  the  plaintiff 
being  obligated  to  load  and  unload  his  cars,  and  furnish  brakemen 
to  accompany  them,  but  who  were  subject  to  the  control  of  defend- 
ant's conductor,  and  it  was  held  defendant  assumed  the  liability  of 
a  common  carrier,  and  consequently  was  liable  for  injuries  to  plaint- 
iff's cars  and  property  not  caused  by  inevitable  accident  or  to  the 
public  enemies. 

But  aside  from  authority,  the  conclusion  reached  on  principle  is, 
defendant  occupied  the  relation  of  a  common  carrier  tis  to  tlie  car 
of  plaintiff  in  its  possession,  as  well  as  the  freight  it  contained,  and 
as  such  was  liable  for  its  safe  return  to  plaintiff,  unless  its  loss  oc- 
curred from  causes  which  exempt  common  carriers,  which  is  not 
claimed  in  this  csiso. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed 
Vol.  L  —  77 
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CanttUuUanal  law — regnlaUon  of  trad&. 

A  Imw  requiring  operators  of  batter  and  cheese  factories  on  the  eo-opemtive 
plan  to  give  bonds  for  faithful  accounting  for  property  received  for  manu- 
facture is  not  unconstitutional. 

TNFOBMATION.    The  opinion  states  the  case. 

Cliarles  Wheaton  and  R.  N.  Botsford,  for  appellants. 

James  McCartney,  attorney-general,  Hiram  ff.  Cody  and  7!  S, 
Ryan,  for  people. 

Walker,  J.  The  prosecating  attorney  of  Kane  county,  at  the 
June  term,  on  the  12th  day  of  July,  1883,  filed  in  the  County  Court 
of  that  county  an  information  against  appellants,  for  failing  to  file 
the  bond  required  by  the  act  of  the  18th  of  June,  1883.  (See  Sees. 
Laws,  p.  54.)  It  is  not  disputed  that  appellants  were  operating  a 
butter  and  cheese  factory  in  that  county.  It  appears  they  received 
the  milk  of  the  farmers  of  the  neighborhood,  manufactured  from  it 
butter  and  cheese,  for  which  they  retained  four  cents  a  pound  for 
butter,  and  two  cents  a  pound  for  cheese,  after  selling  it,  and  the 
balance  was  to  be  divided  among  those  who  furnished  the  milk,  as 
we  suppose,  to  each  in  proportion  to  the  amount  furnished  and 
manufactured.  Appellants  sold  in  market  all  the  butter  and  cheese 
they  manufactured,  and  divided  the  proceeds  as  stated.  It  is  ad- 
mitted they  did  not  give  the  required  bond,  and  that  appellants 
continued  to  operate  their  factory  in  the  same  manner  after  as  before 
the  time  elapsed  for  the  statute  to  become  operative.  On  the  trial 
in  the  court  below,  defendants  asked  the  court  to  hold  as  a  legal 
proposition  that  the  law  was  passed  in  violation  of  the  State  C<fn- 
stitution,  but  the  court  refused  to  so  hold,  and  found  the  defend- 
ants guilty,  and  after  overruling  a  motion  for  a  new  trial  and  in 
arrest  of  judgment,  rendered  a  judgment  for  a  fine  of  t200,  and  de- 
fendants appeal  to  this  court,  and  urge  a  reversal. 

The  questions  argued  by  counsel  ai*e  :  First,  whether  or  not  the 
general  assembly  did  transcend  its  constitutional  power  in  enact- 
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ing  the  law;  and  second,  if  it  did  not,  whether  under  the  Gonstitn- 
tion  the  title  of  the  act  is  suflBcient  to  sustain  the  law.  These  are 
the  legal  propositions  arising  on  the  record,  and  presented  for  de- 
cision. 

There  can  be  no  doubt  that  the  State  legislature  possesses  su- 
preme power  except  so  far  as  it  is  limited  by  the  Constitution  or 
foundation  of  goyernment,  or  such  power  has  been  delegated  to  the 
general  goremment,  or  its  exercise  has  been  limited  by  the  Federal 
Constitution.  A  government,  as  such,  cannot  exist  without  the 
governing  or  sovereign  power  adequate  to  the  protection  of  the  peo- 
ple from  wrong  and  oppression.  This  supreme  or  sovereign  power 
to  enact  laws  has  been  confided  to  the  representatives  of  the  people 
composing  the  general  assembly,  and  had  there  been  no  restrictions 
or  limitations  on  the  exercise  of  the  legislative  power,  the  people, 
through  their  representatives,  would  hare  been  uncontraUecb  in- the 
exercise  of  the  legislative  function.  But  for  such  limitations  the 
legislature  would  have  been  supreme  in  the  exercise  of  legislatiye 
power,  as  much  so  as  the  ruler  in  any  kind  of  government.  The 
sovereign  or  governing  power  of  all  governments  is  the  same  in 
character,  but  in  liberal  governments  the  exercise  of  a  portion  of 
the  governing  power  is  restrained  to  secure  rights  and  privileges  to 
the  governed.  These  restrictions  and  limitations  on  the  different 
branches  in  our  system  of  government  are  alone  found  in  our  Con- 
stitutions of  government.  The  first  section  of  article  4  of  our  Consti- 
tution provides,  that  ^Hhe  legislative  power  shall  be  vested  in  a  gen- 
eral assembly,  which  shall  consist  of  a  senate  and  house  of  repre- 
sentatives, both  to  be  elected  by  the  people."  Had  there  been  no 
restriction  by  other  portions  of  that  instrument,  and  no  previous 
delegation  of  the  legislative  power  to  the  general  government,  or  any 
limitation  of  the  power  by  the  Constitution,  this  delegation  of  the 
legislative  power  to  our  general  assembly  would  have  been  plenary 
and  without  restraint,  except  its  own  will  and  sense  of  duty.  But 
to  restrain  such  power  and  to  secure  the  citizen  in  the  enjoyment 
of  snch  rights  as  are  conceded  to  him,  or  he  has  been  left  in  pos- 
session of  by  government,  these  limitations  and  restrictions  are 
imposed  by  fundamental  law. 

It  is  said  by  Lord  Coke  :  **  The  power  and  jurisdiction  of  Parlia- 
ment is  so  transcendent  and  absolute  that  it  cannot  be  confined, 
either  for  persons  or  causes,  within  any  bounds ;  and  of  this  high 
court  it  may  be  said  :  *  Si  aniiquiiatem  species,  est  vetusfissima  ;  si 
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dignitatem  est  honoratiesima  ;  sijurisdictionem  est  capacusima.^  It 
hath  sovereign  and  uncontrolled  authority  in  the  making,  confirm- 
ing, enlarging,  restraining,  abrogating,  repealing,  reviving  and 
expounding  of  laws  concerning  matters  of  all  possible  denomina- 
tions, ecclesiastical  or  temporal,  civil,  military,  maritime  or  crim- 
inal, this  being  the  place  where  that  absolute  despotic  power,  which 
must  in  all  governments  reside  somewhere,  is  intrusted  by  the  Con- 
stitution of  these  kingdoms.  All  mischiefs  and  grievances,  opera- 
tions and  remedies,  that  transcend  the  ordinary  course  of  the  laws, 
are  within  the  reach  of  this  extraordinary  tribunal.  *  *  *  It 
can  chans;e  and  create  afresh  even  the  Constitution  of  the  kingdom 
and  of  Parliaments  themselves.  *  *  *  It  can  in  short  do  every 
thing  that  is  not  naturally  impossible  ;  and  therefore  some  haye  not 
scrupled  to  call  its  power  (by  a  figure  rather  too  bold)  the  omnipo- 
tence of  Parliament.  True  it  is  that  what  Parliament  doth  no 
authority  upon  earth  can  undo."  4  Inst.  36  ;  Cooley  Const  Lint. 
(lsted.)85. 

Under  our  institutions  this  sovereignty  or  transcendent  power  of 
government  resides  in  or  with  the  people,  and  may  be  exercised  in 
the  manner  they  have  provided  by  the  Constitution.  The  people 
can  make  and  unmake  Constitutions.  They  can,  within  constitu* 
tional  restrictions  imposed  by  the  Federal  Constitution,  delegate 
the  powers  of  government  to  whom  and  as  they  please.  They  can 
withhold  or  intrust  it  with  such  limitations  as  th^y  choose.  They, 
in  our  State  governments,  have  delegated  tlie  power  to  different 
departments  and  have  virtually  withheld  the  exercise  of  the  legisla- 
tive power  to  themselves,  inasmach  as,  through  their  representatives, 
elected  at  short  intervals,  they  carry  into  effect  their  will,  formu- 
lated into  laws,  to  be  enforced  by  the  other  dei>artments.  Oovern- 
meiit  would  be  but  a  rope  of  s^ind,  that  did  not  possess  sovereignty, 
with  its  attributes  and  incidents  —  and  that  iudisjiensable  sover- 
eignty must  rest  in  a  body  large  or  small  to  have  any  efficiency 
whatever.  The  founders  of  our  system  of  government  in  their 
wisdom  intrusted  that  tninscendcnt  sovereign  power  to  the  people, 
to  be  exercised  by  tlicm  throu^Ii  tlieir  representatives,  under  the 
limiUitions  or  restrictions  of  our  (Constitutions  of  government. 
Judge  Cooley  says  (Const.  Lim.  85),  that  in  considering  the  legis- 
lative powers  of  our  States  it  is  natunil  that  wo  should  recur  to 
those  possessed  by  the  British  Parliament,  upon  which  in  part  our 
legislatures  have  been  modeled  and  from  which  wc  derive  our  log- 
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islative  usages  and  customs,  or  parliamentary  common  law,  and  the 
precedents  upon  which  legislative  power  is  based.  He  also  says 
it  is  natural  that  we  should  incline  to  measure  such  power  in  this 
country  by  the  power  of  a  like  department  in  Great  Britain  ;  but  we 
should  not  be  misled,  because  we  must  bear  in  mind  that  in  Parlia- 
ment rests  the  soTcreignty  of  the  country  and  it  may  therefore 
exercise  all  govern  ing  power,  while  complete  sovereignty  is  not 
Tested  in  ours  because  they  are  hedged  about  with  limitations, 
imposed  in  express  terms  or  by  implication. 

Where  a  law  therefore  is  found  on  the  statute  books,  the  pre- 
sumption is  that  it  conforms  to  the  Constitution.  This  presump- 
tion arises  from  the  fact  that  each  member  of  both  houses  who  pass 
the  law,  and  the  chief  executive  who  has  approved  it,  are  under  the 
same  obligation  to  support  the  Constitution  as  are  the  courts. 
Having  performed  all  acts  necessary  to  the  adoption  of  the  law,  we 
must  presume  they  acted  in  view  of  the  Constitution  and  all  of  its 
limitations.  For  these  reasons  the  courts  never  interfere  to  declare 
a  law  unconstitutional  in  case  of  doubt.  To  authorize  such  action 
by  the  court,  it  mixBt  be  clear  the  law  violates  some  provision  of 
the  organic  law.  When  therefore  a  law  is  challenged  as  unconsti- 
tutional, we  must  be  able  to  turn  to  the  provision  of  the  instrument 
which  prohibits  the  legislature  from  its  enactment,  and  the  repug- 
nancy must  clearly  appear.  These  doctrines  and  constitutional 
principles  are  distinctly  announced  by  this  court  in  the  cases  of 
Field  V.  PeopUy  2  Scam.  79  ;  Pettph  v.  Salomon^  61  111.  49 ;  People 
Y.  Marehall^  1  Oilm.  672 ;  Lane  v.  Domian,  3  Scam.  238 ;  Bruce  v. 
Schuyler^  4  Oilm.  291 ;  Maneon  v.  Wail^  4  Scam.  127,  and  People 
y.  Reynolds,  5  Oilm.  1,  and  coincide  with  the  decisions  of  almost 
if  not  all  courts. 

Then  in  this  case,  what  provision  of  our  Constitution  has  been 
violated  ?  No  provision  has  been  pointed  out,  except  section  6, 
article  2,  of  our  Bill  of  Rights.  It  provides  that  ''  the  right  of  the 
people  to  be  secure  in  their  persons,  houses,  papers  and  effects, 
against  unreasonable  searches  and  seizures,  shall  be  inviolate." 
This  law  in  no  sense  invades  any  of  those  rights.  It  does  not  re- 
quire the  seizure  of  any  person  or  his  property,  nor  does  it  require 
the  invasion  of  any  one's  house,  nor  does  it  require  a  search  of  his 
papers,  reasonable  or  unreasonable.  We  are  therefore  unable  to  see 
that  this  law  in  anywise  violates  that  provision.  It  is  true  the  act 
does  require  the  manufacturer,  at  the  end  of  each  month,  '^  to 
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make,  acknowledge,  subscribe  and  swear  to  a  report,  in  writing, 
showing  the  amount  of  products  manufactured,  the  amount  sold, 
the  prices  received  therefor,  and  the  dividends  earned  and  declared 
tor  the  third  month  preceding  the  month  in  which  the  report  is 
made,"  and  to  file  a  copy  of  the  same  with  the  clerk  of  the  town  or 
precinct  in  which  the  factory  is  located.  This,  in  terms,  falls  far 
short  of  a  conflict,  in  terms,  with  that  constitutional  provision,  nor 
does  it  conflict  in  spirit  Here  the  manufacturer  receives  the  prop- 
erty of  a  portion  of  the  community  to  manufacture,  sell,  and  return 
to  them  the  amount  received,  over  and  above  his  charges  for  manu- 
facturing the  material  into  the  article  prepared  for  the  market 
This  provision  is  clearly  intended  to  protect  the  persons  intrusting 
their  property  to  the  manufacturer,  from  wrong  and  fraud.  This 
is  not  an  unusual  exercise  of  power.  It  has  always  been  required 
that  executors  and  administrators  intrusted  with  the  property  of 
estates  shall  file  in  a  public  office  a  full  and  complete  account  of 
their  actions  with  reference  to  the  property  thus  intrusted  to  their 
management  and  control.  This  law  only  requires  the  manufacturer 
to  render  an  account  of  his  management  of  other  people's  property. 
He  holds  himself  out  as  a  factor  for  the  management  and  sale  of 
other  people's  property,  and  in  that  respect  is  like  a  public  ware- 
houseman. 

It  is  also  objected  that  the  legislature  had  no  power  to  require 
the  manufacturer  to  give  the  bond  required  to  enable  the  numu- 
facturer  to  commence  or  continue  business,  in  this  mode,  in  an 
innocent  and  lawful  business.  The  business  of  selling  liquor  by 
saloon-keepers  is  lawful,  unless  prohibited  by  law,  and  all  persons 
might  carry  on  the  traflSc ;  but  the  law  has  imposed  as  a  condition 
that  all  persons  shall  execute  a  bond  that  they  will  not  violate  the 
law,  before  engaging  in  that  traffic,  and  such  a  bond  is  intended  as 
a  security  for  damages  he  may  inflict  on  persons  injured  by  violat- 
ing the  law.  The  bond  in  this  case  is  intended  to  secure  those  who 
intrust  their  property  to  the  keeping  of  the  manufacturer,  against 
fraud  or  misappropriation  by  him  of  their  property,  just  as  the  ex- 
ecutor or  administrator  is  required  to  give  bond  to  secure  those  en- 
titled to  the  funds  of  the  estate,  or  the  saloon-keeper  to  give  secur- 
ity that  he  will  not  violate  the  law,  and  thus  inflict  injury  on  his 
customers. 

It  is  urged  that  this  is  an  unheard  of  species  of  legislation — ^that 
the  past  has  furnished  no  precedent  for  the  law.    If  this  should  be 
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eonceded  to  he  true,  that  would  not  of  itself  render  the  law  uncon- 
stitutional. Oovemment  was  organized,  and  is  supported,  to  a£ford 
protection  to  the  governed  against  wrong  and  oppression,  and  in  its 
organization  ample  power  was  conferred  on  the  legislative  branch 
to  afford  such  protection.  That  branch  of  the  government  holds 
so  to  speak,  a  vast  reservoir  of  legislative  power  never  yet  exercised, 
because  the  exigencies  have  not  arisen  requiring  it  to  be  exerted; 
but  with  our  wonderful  increase  of  population,  advancing  civiliza- 
tion, and  increase  and  complication  of  business,  that  reserved  power 
will  certainly  be  called  into  action.  The  Constitution  has  not  lim- 
ited the  exercise  of  legislative  power  to  such  enactments  as  have 
hitherto  been  passed.  To  so  hold  would  be  to  embarrass  good  gov- 
ernment, and  would  prove  highly  injurious,  if  not  destructive. 

But  it  is  insisted  that  it  restrains  and  embarrasses  business.  If 
that  were  conceded  to  be  true,  what  provision  of  the  Constitution 
forbids  the  legislature  from  exercising  the  power  ?  We  are  aware 
of  none.  Most,  if  not  all,  of  the  States  in  the  Union  have  required 
that  persons  in  almost  every  species  of  business  should  procure  and 
pay  for  a  license  to  enable  them  to  pursue  the  calling.  Nor  so  far 
as  we  are  aware,  has  the  constitutionality  of  such  laws  ever  been 
questioned.  They  were  undeniably  a  regulation,  if  not  a  restraint 
on  trade,  and  yet  the  power  was  clearly  legislative,  and  properly 
exercised.  It  may  be  said  that  was  a  revenue  measure.  Admit  it, 
and  where  is  the  distinction  between  the  exercise  of  legislative 
power  to  raise  revenue,  and  to  protect  the  people  from  wrong,  op- 
pression and  fraud  ?  That  body  is  fully  empowered  and  charged 
with  the  duty  of  performing  both  acts.  Nor  are  the  courts  invested 
with  a  particle  of  power  to  review  or  control  the  acts  of  that  body, 
so  long  as  it  keeps  within  the  limits  of  its  constitutional  powers. 
With  the  wisdom  of  its  acts  the  courts  have  no  concern,  so  long  as 
it  does  not  transcend  its  powers.  Where  an  act  of  the  legislature 
is  challenged  m  the  courts  as  unconstitutional,  all  the  court  can 
rightly  do  is  to  determine  whether  that  body  had  the  power  to  pass 
the  enactment,  and  if  found  to  be  within  the  scope  of  its  power,  they 
cannot  interfere.  To  do  so  would  violate  the  third  article  of  the 
Constitution,  w^hich  divides  the  powers  of  government,  and  prohib- 
its each  branch  from  exercising  the  powers  of  either  of  the  others. 
It  has  been  held  that  the  legislature  has  the  constitutional  power  to 
control  the  acts  of  the  governed,  even  as  to  the  time  and  the  manner 
of  performing  labor,  by  requiring  all  persons  to  refrain  from  labor 
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or  business  on  Sunday,  and  the  manner  in  which  individuals  shall  nae 
their  property,  to  prevent  injury  to  others;  and  such  power^  so  far  as 
we  are  informed,  has  seldom  been  challenged,  and  always  sustained. 

A  number  of  cases  arising  under  city  ordinances  have  been  re- 
ferred to  by  counsel  as  conclusive  that  this  law  is  unconstitutional. 
In  none  of  the  cases  referred  to  had  the  general  assembly,  in  express 
terms,  granted  to  the  municipality  the  powers  that  were  exercised. 
Such  was  the  case  in  City  of  Clinton  v.  Phillips^  58  111.  102;  s.  c, 
11  Am.  Rep.  52.  There  the  city  authorized  the  sale  of  the  liquor, 
but  made  it  penal  to  fail  to  make  a  statement,  at  designated  times,  of 
sales,  their  purposes,  the  time,  and  the  persons  to  whom  sold.  The 
case  of  Toledo^  Wabash  <B  Western  R.  Co.  y.  City  of  Jaeksonville, 
77  111.  39;  s.  c.,16  Am.  Rep.  611,  was  a  city  ordinance  requiring  the 
useless  act  of  the  railroad  company  keeping  a  flagman  at  a  crossing 
where  there  was  no  danger  to  persons.  They  are  unlike  this  case^ 
In  none  of  the  cases  referred  to  was  the  law  intended  to  protect 
the  public  from  wrong  and  fraud,  but  the  charters  of  those  cities 
only  conferred  the  power  to  adopt  reasonable  ordinances,  and  it  was 
held  they  were  not  such,  and  were  held  inoperative  for  that  reason. 
Nor  had  the  legislature  required  that  such  ordinances  should  be 
adopted.  The  corporate  bodies,  in  those  cases,  were  only  empowered 
to  pass  reasonable  ordinances,  and  they  were,  in  those  cases,  held 
to  be  unreasonable,  and  therefore  void. 

It  is  said  that  this  is  not  a  police  regulation.  That  may  be  true, 
if  the  term  were  confined  merely  to  the  protection  of  the  health 
and  morals  of  the  people.  The  term  has  a  much  more  compre- 
hensive meaning.  It  has  been  defined  to  be  :  "  The  regulation 
and  goremment  of  a  country  or  city,  so  hoh  as  it  regards  its  in- 
habitants." Also,  'Hhe  laws,  ordinances  and  other  measures  which 
require  the  citizens  to  exercise  their  rights  in  a  particular  form. ** 
It  is  true  there  are  other  and  more  limited  meanings  of  the  word, 
and  when  it  is  said  that  there  are  other  limits  to  its  exercise  than 
the  Constitution,  it  has  reference  to  the  more  restricted  meaning 
of  the  term.  When  exercised  by  the  legislature,  in  its  more  com- 
prehensive sense,  in  the  passage  of  laws  for  the  protection  of  life, 
liberty  and  property,  or  laws  for  the  general  welfare,  the  only  limi- 
tations to  restrain  its  action  must  be  found  in  the  Constitution. 
This,  in  the  larger  sense,  is  an  exercise  of  the  police  power  by  the 
general  assembly,  and  falls  fully  within  legislative  power,  and  sus- 
tains the  enactment  under  consideration. 
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it  is  urged  that  the  law  is  not  general,  but  applies  to  the  private 
patrons  of  those  factories,  to  secure  them  against  the  acts  of  their 
commission  merchant  or  milk  broker,  and  is  class  legislation.  We 
fail  to  perceive  that  this  is  not  a  general  law.  It  embi*aces  all  per- 
sons in  the  State  similarly  engaged.  If  all  laws  were  held  uncon- 
stitutional because  they  did  not  embrace  all  persons,  few  would 
stand  the  test.  The  law  defining  the  crime  of  horse  stealing  is  in- 
tended for  the  protection  of  the  owners  of  such  animals,  and  they 
form  a  class ;  but  a  large  portion  of  persons  in  the  State  do  not 
own  such  animals,  and  shall  it  be  said  that  law  is  void  because 
it  is  class  legislation  ?  It  has  never  occurred  to  any  one  to  urge 
such  an  objection  against  the  law.  The  same  may  be  said  of  most, 
if  not  all  other  laws,  however  general  their  character.  A  law 
is  general,  not  because  it  embraces  all  of  the  governed,  but  that 
it  may,  from  its  terms,  when  many  are  embraced  in  its  provis- 
ions, and  all  others  may  be  when  they  occupy  the  position  of  those 
who  are  embraced. 

[Omitting  other  points.] 

Judgment  affirmed.' 


Adams  y.  Pboflb. 

Oriminei  lafw^miifrd&r  ^  great  hodiOiif  harm. 

If  men  bosid  a  railway  train,  draw  deadly  weapons  on  a  paaeenger,  rob  him, 
and  bj  threats,  intimidation  and  oommand  canse  him  to  Jump  from  tba 
train  while  it  is  in  motion,  and  he  is  thereby  killed,  it  is  mnrder. 

/^ONVIOTION  of  murder.    The  opinion  states  the  point 

Dooliitle  d  Bnglieh,  for  plaintiflfs  in  error. 

Jamee  McCartney,  attorney-general,  for  people. 

Shbldon,  0.  J.     [Omitting  other  points.]     Objection  is  taken 
to  the  giving  and  refusing  of  instructions.    This  instruction  was 
j;iven  upon  the  part  of  the  people : 
Vol.  L  — 78 
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**  The  court  further  instmcto  the  jury,  for  the  people,  that  to 
prove  the  charge  in  the  indictment  there  need  be  no  laying  of 
hands  on  the  person  of  Patrick  Knight^  by  the  defendants,  to  put 
him  from  the  car,  in  order  to  oonstitate  the  force  therein  alleged  ; 
but  that  if  defendants  did,  by  threats  of  yiolence  to  the  person, 
intimidation,  or  by  displaying  deadly  weapons  in  a  threatening 
manner,  cause  the  said  Padrick  Knight  to  leap  or  jump  from  the 
car  while  in  motion,  as  alleged  in  the  indictment,  under  circum- 
stances which  would  have  caused  a  prudent  man  to  do  so,  and 
thereby  he  was  killed,  as  charged  in  the  indictment,  and  if  the  jury 
so  believe,  from  the  evidence,  beyond  a  reasonable  doubt,  that  such 
are  the  facts,  they  should  find  the  defendants  guilty." 

The  exception  taken  to  this  instruction  is,  that  it  is  defective  in 
not  having  the  qualification  that  the  defendants  forced  the  deceased 
to  jump  from  the  car  with  intent  to  kill  him,  or  that  the  killing 
was  the  probable  and  reasonable  result  of  such  jump.  Intent  to 
kill  does  not  enter  into  the  definition  of  murder.  It  is  enough  if 
the  unlawful  killing  be  with  malice  aforethought,  either  express  or 
implied.  Nor  was  it  essential  that  death  should  have  been  the 
probable  and  reasonable  result  of  the  act  which  the  defendants 
forced  the  deceased  to  do.  It  is  suflScient  that  death  or  great  bodily 
harm  was  the  natural  result.  Forcing  a  person  to  do  an  act  which 
causes  his  death  renders  the  death  the  guilty  deed  of  him  who 
compelled  the  deceased  to  do  the  act  3  Oreenl.  Ev.,  §  142.  Malice 
may  be  proved  by  evidence  of  gross  recklessness  of  human  life, 
where,  in  any  manner,  the  life  of  another  is  knowingly,  cruelly  and 
grossly  endangered,  whether  by  actual  violence,  or  by  inhuman  priva- 
tion or  exposure,  and  death  is  caused  thereby.  3  Greenl.  Ev.,  §  147. 
Malice  may  be  inferred  where  an  act  unlawful  in  itself  is  done 
deliberately,  and  with  intention  of  mischief  or  great  bodily  harm  to 
those  on  whom  it  may  chance  to  light  and  death  is  occasioned  by 
it.  2  Stark.  Ev.,  §  951.  The  deOnition  of  murder,  by  our  statute, 
is  :  "  The  unlawful  killing  of  a  human  being,  in  the  peace  of  the 
people,  with  malice  aforethought,  either  express  or  implied.  *  *  ^ 
Malice  shall  be  implied  where  all  the  circumstances  of  the  killing^ 
show  an  abandoned  and  malignant  heart'*  And  in  the  statutory 
definition  of  involuntary  manslaughter  there  is  this  provision  ; 
'*  Provided,  always,  that  where  such  involuntary  killing  shall  hap- 
pen in  the  commission  of  an  unlawful  act,  which  in  its  consequences 
naturally  tends  to  destroy  the  life  of  a  human  being,  oris  committed 
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in  the  prosecution  of  a  felonious  intent,  the  offense  shall  be  deemed 
and  adjudged  to  be  murder."  The  instruction  presents  fully  a 
of  murder  as  thus  defined  by  the  statute. 

Judgment  affirmed. 


Pbobia,   Deoatub  avb  Eyakbyillb   Railway   Compakt   t. 

DUGOAN. 

009  Bi.  tsm,) 

CknuiUutionail  law  —  neglect  to  fence  raOwaye — aUomeyit  /set. 

A  statute  making  railways  liable  for  stock  killed  by  reason  of  neglect  to  fence 
their  tracks,  and  for  attorneys'  fees  in  addition,  is  not  nnconstitational.. 

ACTION  for  stock  killed.    The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Sievens,  Lee  A  Hortony  for  appellant 
Meeker  di  Smyser,  for  appellee. 

SHBLDOKy  C.  J.  This  action  was  commenced  before  a  justice  of 
the  peace,  to  recoTer  the  value  of  five  hogs  alleged  to  have  been 
killed  by  a  train  on  the  railroad  of  the  defendant.  The  case  was 
appealed  to  the  Circuit  Court,  and  there  tried  before  the  court  and 
a  jury,  resulting  in  a  verdict  for  the  plaintiff  for  $55,  upon  which 
judgment  was  rendered,  and  on  appeal  to  the  Appellate  Court  for 
the  Third  District  it  was  aflfirmed,  and  an  appeal  taken  to  this 
court,  the  requisite  certificate  having  been  made. 

The  suit  was  brought  under  the  act  of  the  general  assembly  re- 
lating to  fencing  by  railroad  companies,  approved  lilay  29,  1870. 
Laws  1870,  224,  225.  The  act  imposes  on  all  railroad  companies 
the  duty  of  fencing  their  tracks,  maintaining  cattle-guards,  etc., 
and  then  urcs  the  following  language:  ''And  when  such  fences 
or  cattle-guards  are  not  made  as  aforesaid,  or  when  such  fences 
or  cattle-guards  are  not  kept  in  good  repair,  such  railroad  corpora- 
tion shall  be  liable  for  all  damages  which  may  be  done  by  agents, 
engines  or  cars  of  such  corporation  to  such  cattle,  horses,  sheep, 
hogs,  or  other  stock  thereon,  and  reasonable  attorneys'  fees,  in  any 
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court  wherein  such  suit  is  broagbt  for  such  damages,  or  to  which 
the  same  may  be  appealed/'  etc. 

On  the  trial  in  the  Circuit  Court,  the  court,  against  the  objec- 
tion of  the  defendant,  admitted  evidence  that  $15  was  a  reasonable 
attorney's  fee  for  attending  to  the  suit  in  that  court,  and  the  court 
instructed  the  jury  that  if  defendant  wsis  liable  for  damages,  it  was 
also  liable  for  reasonable  attorney's  fees  in  the  case.  The  propriety 
of  the  allowance  of  the  attorney's  fee  is  the  only  question  which  is 
presented. 

It  is  objected,  first,  that  no  claim  for  attorneys'  fees  was  filed 
with  the  bill  of  particulars  in  this  case;  that  that  was  simply  a 
memorandum  of  the  stock  killed,  and  its  value,  and  no  notice  was 
given  defendant  of  such  a  claim  for  attorney's  fees  until  the  wit- 
ness was  called  to  prove  their  value.  In  respect  of  this  we  think 
the  statute  itself  is  sufiicient  notice  to  tha  defendant  that  the  claim 
will  be  made,  and  the  defendant  should  be  prepared  to  make  any 
resistance  to  it. 

The  next  objection  is  that  the  attorney's  fee  cannot  be  included 
in  the  same  judgment  for  damages  done  to  stock  by  the  company's 
trains.  It  is  said  that  the  statute  gives  an  attorney's  fee,  but  that 
the  right  to  it  is  not  perfect  till  the  performance  of  the  service  for 
which  it  is  given,  and  that  it  is  a  fixed  rule  of  law  that  no  recovery 
can  be  had  in  any  suit,  except  for  causes  of  action  perfected  before 
the  commencement  of  the  suit  Although  this  be  the  general  mle 
of  the  common  law,  it  is  competent  for  the  legislature  to  vary  it  in 
any  given  case  so  that  we  need  but  inquire  here  what  was  the  legis- 
lative intention  in  this  regard.  The  liability  tor  attorneys'  fees 
exists  at  the  time  the  suit  is  commenced.  It  arises  at  the  same 
instant  with  the  suit  for  damages,  and  although  it  be  that  the 
services  for  which  the  attorney's  fee  is  given  are  performed  during 
the  progress  of  the  suit,  the  fee  may  most  fitly  and  conveniently  be 
assessed  in  the  same  suit  with  the  damages.  There  is  no  substantial 
reason  why  the  plaintiff  should  be  put  to  an  additional  suit  for  the 
recovery  of  the  attorney's  fee.  The  law  does  not  favor  the  multi- 
plicity of  suits.  The  mere  technical  reason  that  the  attorney's 
services  had  not  been  rendered  at  the  time  of  the  commencement  of 
the  suit  should  weigh  nothing  against  the  intendment  of  the 
statute.  The  liability  which  is  created  by  the  act  is  for  the  dam- 
ages and  attorney's  fees  conjunctively,  and  m  our  opinion  it  was 
tho   intention   of    the  legislature   that  they   should    be  assessed 
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together  in  oue  and  the  same  action,  soch  intention  being  derived 
from  the  langaage  of  the  act. 

The  farther  objection  is  made  that  this  provision  for  attorney's 
fees  is  unwarrantable,  as  being  special  legislation,  in  singling  out 
one  class  of  corporations  and  attaching  this  liability  to  one  claas  of 
cases.  This  provision  may  bo  upheld  as  being  in  the  nature  of  a 
penalty  for  non-compliance  with  the  statutory  dnty  of  fencing. 
The  i*equirement  of  the  fencing  of  railroad  tracks  is  not  alone  for 
the  private  benefit  of  the  owners  of  stock  along  their  lines,  but  it 
has  respect  to  the  public  welfare  as  well,  as  a  measure  for  the 
safety  of  travel  on  railroads.  As  a  police  regulation  for  the  promo- 
tion of  the  public  safety  in  that  respect,  the  legislature  may  well 
require  the  fencing  of  their  railroad  tracks  by  railway  companies, 
and  provide  penalties  for  securing  performance  of  the  duty. 

The  judgment  must  be  afSrmed. 

Judgment  affirmed. 


Campbell  v.  People. 

(100  111.  sds.) 

Criminal  law — farmer  acquittal — juriidieHon. 

An  acquittal  in  one  oonntj  of  the  cliarge  of  reoeiving  stolen  goods  is  no  bar  to 
an  indictment  in  another  count/  for  the  same  offense^  unless  it  appears  that 
the  offense  was  committed  in  the  former  county. 

CONTICTION  of  receiving  stolen  goods.     The  opinion  states 
the  case. 

AlArigU  A  Hcirben,  and  72.  M.  DavUy  for  plaintiff  in  error. 

Jame$  MeOarineff,  attorney-general,  and  William  Schtoartt^ 
State's  attorney,  for  People. 

Scott,  J.  The  indictment  presented  by  the  grand  jury  in  the 
Circuit  Court  of  Jackson  county,  at  the  December  term,  1882, 
against  Thomas  Campbell,  contains  two  counts.  The  first  one 
charges  defendant  with  receiving  stolen  goods,  knowing  the  same  to 
have  been  stolen,  and  the  second  charges  him  with  unlawfully  and 
feloniously  aiding  in  concealing  stolen  property,  knowing  the  same 
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to  have  been  stolen.  On  being  arraigned  at  the  March  term  of  the 
court,  1883,  defendant  entered  a  motion  to  quash  the  indictment, 
which  motion  being  overruled  by  the  court,  he  entered  a  plea  of  not 
guilty,  on  which  a  trial  was  had,  but  the  jury  failing  to  agree,  they 
were  discharged,  and  the  cause  continued.  At  the  August  term  of 
court,  1883,  defendant  seems  to  have  filed  a  special  plea,  in  which 
it  is  averred,  in  substance,  he  was  indicted  in  the  county  of  Perry, 
at  the  October  term,  1882,  of  the  Circuit  Court  of  that  county,  with 
one  Bobert  C.  Milburn,  for  the  identical  same  offense,  and  that 
on  the  trial  in  the  Circuit  Court  of  that  county  he  was  acquitted. 
To  the  plea  setting  forth,  with  the  usual  formality,  the  proceed- 
ings had  against  defendant  in  the  Circuit  Court  of  Perry  county, 
and  his  acquittal  of  the  offense  charged  against  him  in  the  in- 
dictment, by  the  verdict  of  a  jury,  and  the  judgment  of  the  court 
thereon,  the  State's  attorney  prosecuting  filed  a  demurrer,  which 
was  by  the  court  sustained.  On  the  trial  at  that  term  of  the  courts 
on  the  plea  of  not  guilty,  filed  at  a  former  term,  defendant  was 
found  guilty  by  the  jury,  and  the  term  of  punishment  fixed  at  a 
period  of  three  years  in  the  penitentiary.  Motions  for  a  new  trial 
and  in  arrest  of  judgment  were  severally  overruled,  and  the  court 
pronounced  judgment  on  the  verdict. 

The  points  made  upon  which  defendant  most  confidently  relies 
for  a  reversal  of  the  judgment  against  him  are,  the  court  erred, 
first  in  sustaining  the  demurrer  to  the  plea  of  auire/ois  acquii ; 
second,  in  refusing  certain  instructions  asked  by  defendant ;  and 
third,  in  permitting  the  State's  attorney,  in  his  closing  argument 
to  the  jury  on  behalf  of  the  people,  to  make  remarks  concerning 
defendant  not  warranted  by  the  evidence,  and  which  were  calcu- 
lated to  prejudice  his  defense. 

The  principal  question  in  the  case  arises  on  the  decision  of  the 
court  sustaining  the  demurrer  to  the  plea  of  auirefois  acquii.  The 
plea  contains  a  copy  of  the  indictment  found  against  defendant  in 
the  county  of  Perry,  and  it  is  seen  it  is  an  exact  copy  of  the  one 
found  against  defendant  by  the  grand  jury  of  the  county  of  Jackson, 
and  under  which  he  was  convicted,  except  the  venue  is  laid  in  the 
county  of  Perry.  The  indictments  in  both  counties  contain  two 
counts, — one  for  receiving  stolen  property,  knowing  it  to  have  been 
stolen,  and  one  for  aiding  in  concealing  stolen  property, —  and  were 
found  under  section  239  of  the  Criminal  Code,  Rev.  Stat  1874. 
It  is  hardly  necessary  to  state  a  principle  so  elementary,  that  if  the 
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Gircait  Oourt  of  Perry  county  had  no  jurisdiction  to  try  defendant 
for  the  crime  with  which  he  is  charged  in  Jackson  county,  its 
judgment  would  be  no  bar  to  the  present  prosecution.  Under  the 
Oohstitution  and  laws  of  this  State,  as  at  common  law,  the  local 
jurisdiction  of  all  offenses  is  in  the  county  where  the  offense  is  com- 
mitted. See  art.  2,  sec.  9,  Const.  1870,  and  sec.  395  of  the  Crim. 
Code,  Rev.  Stat.  1874.  The  statute,  it  will  be  seen,  follows  closely 
the  Constitution,  and  declares,  '^  the  local  jurisdiction  of  all  offenses 
not  otherwise  provided  by  law  shall  be  in  the  county  where  the  of- 
fense was  committed.''  Among  the  provisions  for  jurisdiction  of 
the  same  offense  in  more  than  one  county,  is  where,  as  in 
section  399  of  the  Criminal  Code,  which  provides,  poncerning 
jurisdiction  in  larceny,  that  "  where  property  is  stolen  in  another 
State  or  country,  and  brought  into  this  State,  or  is  stolen  in  one 
county  of  this  State  and  carried  into  another,  the  jurisdiction  shall 
be  in  any  county  into  or  through  which  the  property  may  have 
passed,  or  where  the  same  may  be  found."  This  latter  statute  is 
simply  declaratory  of  the  common  law  on  the  same  subject.  Lar- 
ceny, under  the  laws  of  this  State,  ''is  the  felonious  stealing,  tak- 
ing and  carrying,  leading,  riding  or  driving  away  the  personal  goods 
of  another."  The  common  law,  which  contained  the  same  defi- 
nition of  larceny^  seems  to  have  regarded  the  felony  as  having 
been  committed  where  the  goods  were  feloniously  stolen,  but  for 
the  purposes  of  jurisdiction  the  offense  was  treated  as  having  been 
committed  within  any  jurisdiction  into  which  the  property  was 
afterward  curried.  The  rule  on  this  subject  proceeds  on  the  legal 
assumption  that  where  the  property  has  been  feloniously  taken, 
every  act  of  removal  may  be  regarded  as  a  new  taking  and  asporta- 
tion. 3  Gray,  434.  That  is  the  meaning  of  the  statute  of  this 
State  oonceming  jurisdiction  in  larceny  cases.  It  has  no  appli- 
cation however  to  any  crime  other  than  larceny.  The  offense  or 
offenses  with  which  defendant  stands  charged  are  not  embraced 
within  the  terms  of  the  statute. 

The  plea  of  autrefois  acquit  is  grounded  on  that  principle  of  the 
common  law,  and  which  has  been  incorporated  in  the  Constitution 
of  this  State,  no  person  shall  ''be  twice  put  in  jeopardy  for  the 
same  offense."  A  former  acquittal  may  always  be  pleaded  to  a 
second  indictment  for  the  same  offense,  which  implies  that  the 
court  that  pronounced  the  judgment  of  acquittal  had  jurisdiction 
of  the  cause.     The  principle  is  of  course  familiar,  but  there  is  often 
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some  ditBcalfcy  met  with  in  its  application.  Generally  the  rale  is, 
as  at  common  law,  an  acquittal  in  one  coanty  can  only  be  pleaded 
in  the  same  county,  and  the  reason  assigned  is,  because  all  indict- 
ments are  local,  and  therefore  if  the  first  were  laid  in  a  wrong 
county  the  defendant  could  not  be  found  guilty  upon  it,  and  con- 
sequently was  in  no  danger,  and  therefore  could  not  plead  an  ac- 
quittal upon  it  in  bar  of  a  subsequent  indictment  for  the  offense  in 
the  propor  coanty.  Vaiix^s  case,  pt.  4,  Co.  45  d.  Com.  Dig.  In- 
dict L.;  1  Whart.  Crim.  Law,  555,  ed.  of  1874;  Marshall  y.  State, 
19  Ohio  St.  363.  But  at  common  law  there  were  exceptions  to 
this  general  rule,  and  one  of  the  exceptions  most  frequently  noted 
is  in  cases  of  larceny  where  jurisdiction  might  be  where  the  felony 
was  in  fact  committed,  or  in  that  jurisdiction  into  which  the  prop- 
erty might  be  carried,  and  that  exception,  as  well  w  some  others, 
exists  under  the  laws  of  this  State.  Among  other  exceptions, 
under  our  laws,  is  where  the  venue  is  changed^  under  the  statute, 
from  one  county  to  another. 

It  is  said  by  text  writers,  the  crown  may  either  traverse  or  demur 
to  the  plea  of  autrefois  acquit.  The  same  practice  would  no  doubt 
prevail  under  our  system  of  jurisprudence.  In  this  case  the  ques- 
tion as  to  the  sufficiency  of  the  plea  to  bar  the  prosecution  arises  on 
a  demurrer  to  it,  interposed  by  the  people.  The  rule  laid  down  by 
Blackstone  as  to  pleas  of  this  character  has  been  adopted  by  this 
court  in  Freeland  v.  People,  16  111.  380,  and  is,  with  reference  to 
former  acquittal  or  conviction,  it  ''must be  upon  a  prosecution  for 
the  same  identical  act  and  crime."  All  the  authoiities  hold  that 
to  entitle  a  defendant  t)  the  benefit  of  this  plea  it  is  necessary  the 
crimes  charged  in  the  first  and  second  indictments  should  be  the 
same,  and  that  if  the  crimes  charged  in  the  first  and  second  indict- 
ments are  so  distinct  that  the  evidence  of  the  one  will  not  support 
the  other,  a  conviction  or  acquittal  of  the  one  will  not  bar  a  proseea- 
tion  of  the  other,  or  adopting  I  he  language  of  this  court  in  Freeland 
V.  People,  the  rule  may  be  stated  to  be,*  that  to  make  the  plea  at 
bar,  proof  of  the  facts  alleged  in  the  second  indictment  must  be 
sufficient  in  law  to  have  warranted  a  conviction  upon  the  first  in- 
dictment of  the  same  offense  charged  in  the  second,  and  not  of  a 
different  offense.  The  general  rule  adopted  for  ascertaining  the 
identity  of  the  offenses  is  as  stated  by  Archboldin  his  work  on  Crim- 
inal Pleading,  106,  where  it  is  said:  ''The  true  test  by  which  the 
question  whether  the  plea  is  a  bar  in  any  ptirticular  case,  may  be  tried 
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IB  whether  the  evidence  necessary  to  support  thif  second  indictment 
would  haT6  been  sufficient  to  procure  a  legal  conviction  on  the  first." 
Substantially  the  rule  has  been  stated  in  the  same  way  by  Chitty 
in  his  work  on  Criminal  Law,  and  as  stated  by  both  authors  it  has 
been  adopted  by  this  court.  Applying  these  well  understood  princi- 
ples to  the  plea  being  considered,  the  case  ought  not  to  present  any 
great  difficulty.  Would  proof  of  the  facts  alleged  in  the  indict- 
ment in  Jackson  county  have  warranted  a  legal  conviction  on  the 
indictment  in  Perry  county  ?  That  is  one  of  the  tests,  it  is  said, 
must  be  applied,  and  it  is  obvious  the  question  admits  of  only  a 
negative  answer.  Certainly  the  offense  of  receiving  stolen  property 
in  Perry  county,  knowing  it  to  have  been  stolen,  is  not  the  same 
offense  as  receiving  stolen  property  in  Jackson  county  with  a  like 
guilty  knowledge.  As  a  matter  of  law  they  are  distinct  offenses  — 
as  much  so  as  a  murder  committed  in  one  county  is  a  distinct 
crime  from  a  murder  commit jbed  in  another  county.  Proof  of  a 
murder  committed  in  one  county  would  not  sustain  a  prior  indict- 
ment for  the  same  murder  in  another  county ;  nor  could  the  first 
acquittal  be  pleaded  in  bar  of  a  second  indictment  found  in  the 
county  where  the  crime  was  in  fact  perpetrated,  and  the  reason  is, 
because  in  the  judgment  of  the  law  the  accused  was  not  in  jeopardy 
on  the  first  indictment.  The  principle  is,  as  at  common  law,  if  the 
offense  charged  in  the  second  indictment  is  in  one  king's  reign,  and 
the  first  indictment  was  confined  by  the  contra  pacem  to  the  pre- 
ceding reign,  an  acquittal  upon  the  first  could  not  be  pleaded  in 
bar  to  the  second.  The  ground  upon  which  that  principle  is  said 
to  rest  is,  the  contra  pacem  tied  up  the  prosecution  to  proof  of  an 
offense  in  a  particular  reign.  By  our  system  of  pleading,  the  venue, 
as  laid  in  the  indictment,  confines  the  prosecution  to  proof  of  an 
offense  committed  in  a  particular  county,  as  effectually  as  the  proof 
was  limited  by  the  contra  pacetn  regis  at  common  law  to  an  offense 
committed  in  the  reign  of  a  particular  king. 

It  is  the  settled  law  that  an  acquittal  on  one  indictment,  in  order 
to  be  a  good  defense  to  a  subsequent  indictment,  must  be  an  ac- 
quittal of  the  same  identical  offense  as  that  charged  in  the  second 
indictment.  That  fact  must  in  some  way  appear  from  the  plea  it- 
self, and  that  the  offenses  charged  in  both  cases  were  the  same  in 
law  and  in  fact.  Commonwealth  v.  Roby,  Vi  Pick.  496.  The 
question  must  be  determined  by  the  facts  appearing  from  the  record, 
without  the  aid  of  extrinsic  circumstances.  All  questions  arising 
Vol.  L  —  79 
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on  demnrrer  to  pleadings  muet,  of  coarse,  be  determined  without 
reference  to  any  eyidence  that  may  thereafter  be  given  on  the  trial 
of  the  cause.  It  is  not  always  enough  the  two  indictments  may 
appear  to  be  in  precisely  the  same  words.  That  may  well  be,  and 
yet  the  offenses  distinct  felonies,  as  for  instance,  where  there  are  two 
indictments  for  rape,  it  might  be  the  same  person  committed  a  rape 
upon  two  women  of  precisely  the  same  name,  and  an  acquittal  on  one 
indictment  would  not  bar  a  prosecution  on  another,  unless  it  was 
made  to  appear  in  some  way  it  was  identically  the  same  offense. 
But  the  best,  and  perhaps  the  most  accurate,  test  given  in  the 
books  is,  as  before  stated,  would  the  evidence  necessary  to  sustain 
the  facts  alleged  in  the  second  indictment  have  been  sufficient  to 
sustain  a  legal  conviction  on  the  first  indictment.  In  the  case 
being  considered  it  is  so  plain  it  need  not  be  elaborated  further, 
that  proof  defendant  had  received  stolen  property  in  Jackson 
county,  knowing  it  to  have  been  stolen,  would  not  have  sustained 
an  indictment  for  the  identical  same  offense  in  Perry  county.  The 
plea  might  have  shown,  had  that  been  the  fact,  that  the  Perry 
county  Circuit  Court  got  jurisdiction  by  change  of  venue  to  try 
defendant  on  a  proper  indictment  for  receiving  stolen  goods  in 
Jackson  county,  and  such  a  plea  would  have  been  a  bar  to  a  pros- 
ecution on  a  second  indictment  in  Jackson  county  for  the  same 
offense.  That  was  not  done,  simply  because  it  would  have  availed 
nothing.  It  has  been  seen  original  jurisdiction  of  an  offense,  like 
the  one  charged  in  the  first  count  of  the  indictment  against  de- 
fendant, is  necessarily  local,  and  is  confined  to  the  courts  of  the 
county  where  the  offense  is  committed,  and  an  acquittd  elsewhere 
is  as  nothing  in  law.  The  plea  in  this  case  is  in  the  usual  form 
given  where  it  is  filed  in  the  same  county  where  the  trial  was  had 
on  the  first  indictment,  to  a  second  indictment  in  the  same  court 
for  the  same  offense.  But  that  is  not  sufficient  in  a  case  like  the 
one  being  considered.  Here  the  plea  is  defective,  because  it  does 
not  show,  by  way  of  averment,  that  the  Circuit  Court  of  Perry 
county  in  any  way,  or  for  any  cause,  obtained  jurisdiction  to  try 
defendant  for  the  crime  of  receiving  stolen  goods,  with  guil^ 
knowledge,  in  the  county  of  Jackson,  and  therefore  it  is  obnoxioua 
to  the  demurrer. 

[Omitting  other  questions.] 

JudgmmU  affirmed. 
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(iMiu.  eu.) 
Wai&r  and  wU&r-eaune  —  turfoM  wtUr  — pond  drainage. 

The  owner  of  upper  land,  on  which  there  is  a  pond  fed  only  by  sarfaoe  water, 
when  good  husbandly  reqairee  it,  may  drain  the  same  by  an  artificial  drain 
into  its  accoatomed  outlet  or  natural  drain,  notwithstanding  the  flow  over 
the  land  of  a  lower  proprietor  may  thereby  be  increased. 
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Charles  Wheaion,  Nichols  d  ClapsaddU  and  F.  Oreen  Oarfidd, 
for  appellants. 

B.  C.  Oook,  for  appellee. 

Per  Oubiam.  Mach  evidence  was  introdaced  on  the  hearing  of 
this  cause,  which  has  been  carefully  considered,  and  while  there  is 
some  conflict  in  the  testimony,  yet  upon  the  main  points  involved 
there  is  no  more  conflict  than  may  be  ex[»ected  where  so  many  wit- 
nesses have  been  examined.  'I*he  Appellate  Court,  as  appears  from 
the  record,  found  the  facts  differently  from  the  Circuit  Court,  and 
from  the  facts  so  found  arrived  at  a  different  conclusion  from  the 
one  reached  by  the  Circuit  Court,  and  hence  reversed  the  decree 
which  had  been  rendered  in  the  Circuit  Court. 

Without  undertaking  to  determine  whether  all  the  facts  found  by 
the  Appellate  Court  are  fully  justified  by  the  evidence,  we  think  it 
is  clear,  from  the  testimony  heard  on  the  trial,  that  the  land  of  ap- 
pellant Peck  lies  much  higher  than  the  land  of  appellee  Herrington* 
From  *' A,"  the  pond  on  the  land  of  Peck,  along  the  dotted  line  on 
the  map  in  evidence,  to  **  I,"  where  the  water  is  discharged  on 
Herrington's  land,  there  is  a  gradual  descent,  the  pond  **  A"  being 
2.1.735  ft^t  higher  than  the  point  '* I."  Prom  "I,"  across  Herring- 
ton's  land  to  Mill  creek,  at  point  ''  L,"  there  is  a  fall  of  10.17  feet, 
which  makes  a  fall  of  39.89  feet  from  the  pond  on  appellant's  land 
to  '^  L**  the  surface  of  the  water  of  Mill  creek.  It  also  appears 
from  the  evidence,  that  during  the  wet  portion  of  the  season,  for 
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many  years,  there  has  been  a  natural  flow  of  surface  water  along  or 
near  the  dotted  line  from  "A"  to  "L" 

[Omitting  evidence.] 

It  also  appears  from  the  evidence  that  at  point  '*  D/'  marked  on 
the  map,  the  land  was  originally  quite  flat,  and  after  long  continued 
rains  the  water  would  stand  upon  it  for  a  time.  In  1854  the  land 
now  owned  by  Herrington  was  owned  by  one  John  Bullard,  who 
also  owned  the  laud  extending  from  '^  D  "  to  ''  E,"  and  for  a  dis- 
tance of  flf  teen  rods  west  of  "  E.''  At  the  date  last  named,  by  the 
consent  and  with  the  authority  of  BuUurd,  the  then  owner,  the 
natural  channel  of  the  surface  water  from  ''D"  to  ''E,"  and  fif- 
teen rods  west,  was  deepened,  and  since  that  time  no  water  has 
been  known  to  stand  at  the  point  '^  D."  It  also  appears  from  the 
evidence  that  the  tile  drain  which  Peck  proposed  to  put  in  when 
the  injunction  was  served  extended  from  '*  A"  to  *'0,"  where  the 
water  would  be  discharged  in  the  natural  channel  where  the  surface 
water  had  run  for  many  years.  The  point  "  C,**  which  appellant 
designed  as  the  outlet  for  the  tile  drain,  was  on  his  own  land,  and 
a  distance  of  niore  than  half  a  mile  from  Herrington's  land.  Under 
such  circumstances,  did  appellant  Peck  have  the  right  to  tile-drain 
the  ponds,  and  turn  the  water  therein  in  the  channel  which  had 
for  a  number  of  years  carried  off  the  surface  water? 

It  is  not  denied,  as  we  understand  the  argument,  that  the  owner 
of  a  dominant  heritage  may,  by  ditches  or  drains,  drain  his  own 
land  into  the  natural  and  usual  channel  or  water-course,  even  if 
the  quantity  of  water  thrown  upon  the  servient  heritage  is  increased. 
But  it  is  said  there  is  no  natural  water-course  here  into  which  the 
ponds  could  be  drained,  and  in  support  of  this  position  we  have 
been  referred  to  I/oyt  v.  CUi/  of  IJudson,  27  Wis.  656,  and  other 
like  cases  in  that  State,  where  it  was  held  that  a  water-course  or 
natural  channel  is  a  stream  usually  flowing  in  a  particular  direction 
in  a  definite  channel,  and  discharging  into  some  other  stream  or 
body  of  water,  and  the  term  does  not  include  surface  water  con* 
veyed  from  a  higher  to  a  lower  level,  for  limited  periods.  It  is  a 
suflScient  answer  to  the  position  taken  that  the  rule  established  in 
Wisconsin  has  never  been  adopted  in  this  State,  but  on  the  other 
hand,  the  same  rule  has  been  applied  to  surface  water  flowing  in  a 
regular  channel  as  is  applied  to  a  water-course.  The  following 
oases  will  be  found  to  be  in  point  on  the  question:  OiWiatn  y. 
OoufUy  R.  (%.,49  111.  484;  Oamiley  v.  Sanford,  52  IIL 
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158.  In  the  last  case  cited,  it  is  said:  ^'It  is  admitted  that  the 
water  which  flowed  from  Sanford's  to  Gormley's  land,  the  obstrac- 
tion  of  which  is  the  basis  of  the  action,  is  wholly  surface  water, 
*  *  *  and  much  of  the  argument  has  been  addressed  to  the 
question  whether  the  same  law  in  regard  to  drainage  which  applies 
to  well  defined  water-courses  is  applicable  to  cases  of  this  character." 
This  question  has  already  been  decided  in  OiJlham  v.  Madison 
County  R.  CSo.,49  111.484.  In  the  opinion  filed  in  that  case  we 
said:  ''Although  there  was  a  conflict  of  authorities  among  the 
courts  of  this  country,  yet  the  rule  forbidding  the  owner  of  the 
servient  heritage  to  obstruct  the  natural  flow  of  surface  waters,  was 
not  only  the  clear  and  well  settled  rule  of  the  civil  law,  but  had 
been  generally  adopted  in  the  common-law  courts  both  of  this 
country  and  of  England.  •  *  *  The  cases  asserting  a  different 
rule  for  surface  waters  and  running  streams  furnish  no  satisfactory 
reason  for  the  distinction." 

We  now  come  to  the  main  question  in  the  case.  Had  Peck  the 
right  to  drain  the  water  from  the  ponds  and  discharge  the  same  on 
his  own  land  in  the  channel  which  carried  the  surface  water  from 
his  land  to  that  owned  by  Herrington?  It  may  be  regarded  as  a 
well-settled  principle  of  law  that  where  two  farms  adjoin,  and  one 
lies  lower  than  the  other,  the  lower  farm  will  be  subject  to  the  natu- 
ral flow  of  water  from  the  one  which  lies  in  a  more  elevated  position 
—  or  as  declared  by  Washb.  Ease.  Serv.  353  :  ''  It  may  be  stated  as 
a  general  principle  that  by  the  civil  law,  where  the  situation  of  two 
adjoining  fields  is  such  that  the  water  falling  or  collected  by  melt- 
ing snow  and  the  like  upon  one  naturally  descends  upon  the  other, 
it  must  be  suffered  by  the  lower  one  to  be  discharged  upon  his  land 
if  desired  by  the  owner  of  the  upper  field."  The  owner  of  the 
upper  field  in  such  a  case  has  a  natural  easement,  as  it  is  called,  to 
have  the  water  that  falls  upon  his  own  land  fiow  off  the  same  upon 
the  field  below,  which  is  charged  with  a  corresponding  servitude  in 
the  nature  of  dominant  and  servient  tenements.  Id.  355.  It  may 
also  be  regarded  as  a  well  settled  rule  that  the  owner  of  the  upper 
field  cannot  construct  drains  or  ditches  so  as  to  create  new  channels 
for  water  in  the  lower  field,  but  he  may  make  such  drains,  for  agri> 
cultural  purposes,  on  his  own  land  as  may  be  required  by  good  hus- 
bandry, although  by  so  doing  the  flow  of  water  may  be  increased  in 
a  regular,  well-defined  channel,  which  carries  the  water  from  the 
upper  to  the  lower  field. 
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But  it  ii  said  that  the  owner  of  the  dominant  heritage  cannot 
drain  natural  ponds  of  water  from  his  own  land  upon  the  land  of 
his  neighbor  below  him.  The  ponds  which  Peck  proposed  to  drain 
were  merely  the  collection  of  surface  water  from  rain  and  melting 
snow,  which  fell  upon  the  land.  Suppose  Peck,  instead  of  tile- 
draining  the  ponds,  had  filled  them  up  with  dirt.  This  would  have 
caused  the  water  which  before  accumulated  in  the  ponds  to  flow 
down  the  channel  indicated  on  the  map  by  the  dotted  line,  upon 
the  land  of  Herrington.  It  will  not  be  pretended  that  in  such  a 
case  he  would  have  violated  any  rule  of  law.  As  was  said  in  dx^d" 
ale  V.  Tiitthy  29  N.  Y.  409  :  In  respect  to  the  drainage  of  surface 
water,  there  is  no  principle  which  will  prevent  the  owner  of  land 
from  filling  up  the  wet  and  marshy  places  to  his  own  advantage, 
because  his  neighbor's  land  is  so  situated  as  to  be  incommoded  by 
it.  If  it  be  true  that  the  water  which  would  naturally  accumulate 
in  these  ponds  could  be  cast  upon  Herrington^s  land  by  filling  them 
up,  upon  what  principle  can  the  owner  of  the  dominant  heritage  be 
denied  the  right  to  do  the  same  thing  in  another  way  ?  If  the  water 
which  would  naturally  accumulate  in  those  ponds  can  be  turned  upon 
nerrington's  land  by  filling  them  up,  we  perceive  no  reason  why 
the  water  may  not  be  drawn  off  by  tile-drainage,  if  good  husbandry 
required  it  These  were  small  ponds,  the  largest  one  containing 
only  three  acres.  Good  husbandry  did  not  in  our  judgment  require 
Peck  to  keep  this  collection  of  water  standing  on  his  farm  and 
gradually  seeping  into  his  other  land  and  thus  making  it  unfit  for 
cultivation  ;  but  on  the  other  hand  we  are  of  opinion  that  he  had 
the  right  to  tile-drain  the  ponds  and  carry  off  the  water  in  the 
natural  channel  leading  from  **  A  "  to  ''  I,"  although  the  flow  of 
water  would  thereby  be  increased.  This  view  of  the  subject  we 
believe  to  be  reasonable  and  well  sustained  by  authority.  Martin 
y.  liiddUt  26  Penn.  St.  415 ;  Kavffman  v.  Griesemer,  20  Penn.  St. 
407 ;  Miller  v.  Laubach,  47  Penn.  St.  154 ;  Broadbent  v.  Raws* 
iotham,  II  Exch.  602  ;  Rawstron  v.  Taylor ^  11  Exch.  369  ;  Fraxier 
V.  Browfiy  12  Ohio  St.  294. 

It  may  be  true  that  the  owner  of  a  tract  of  land  would  have  no 
right  to  drain  a  lake  or  largo  body  of  water  upon  the  land  of  an 
adjoining  owner  and  thus  destroy  it ;  but  such  is  not  this  case. 
These  small  ponds  rendered  much  of  the  land  of  Peck  unfit  for 
cultivation  and  good  husbandry  required  that  they  should  be 
drained,  and  so  long  as  the  water  was  discharged  in  the  regular 
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ohjuinel  leading  from  the  land  of  Peck  to  that  of  Herrington  he  haa 
no  legal  ground  of  complaint.  The  natural  flow  of  the  surface 
water  was  not  changed  by  the  drainage.  It  may  have  been  increased, 
but  such  increase  of  water  was  a  burden  which  the  location  of  the  two 
tracts  of  land  demanded  should  be  borne  by  the  owner  of  the  lower 
tract  of  land.  As  was  said  in  Kavffman  v.  Orieserner,  supra  : 
'*  Because  water  is  descendible  by  nature,  the  owner  of  a  dominant 
or  superior  heritage  has  an  etoement  in  the  servient  or  inferior 
tenement  for  the  discharge  of  all  waters  which  by  nature  rise  in  or 
flow  or  fall  upon  the  superior." 

The  judgment  of  the  Appellate  Court  will  be  reversed  and  the 
cause  remanded. 

Judgment  r&vermL 

Dickey,  J.,  dissents. 
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CB6  N.  T.  80 

F^raiud  —  e<mtiruetive  —  attorney  and  ditnt. 

The. facts  that  a  party  to  a  contract  is  an  attorney,  and  offers  to  a&d  does  diaw 
the  necessary  writings  gratuitously,  do  not  establish  the  relation  of  AttonoMy 
and  client  nor  raise  the  presumption  of  fraud  or  undue  influence. 

AOTION  of  damages  for  fraud.     The  opinion  states  the  caa». 
The  plaintiff  had  judgment  hefow. 

David  B,  Hill,  for  api>ellant. 

Bufus  King,  for  respondents. 

MiLLEBy  J.  This  action  was  brought  to  recover  damages  on 
account  of  fraud  arising  out  of  various  transactions  in  the  exchang- 
ing or  sale  of  farms  between  the  defendant  and  Alfred  and  Andrew 
Stout,  the  latter  being  now  dead.  Alfred  and  Andrew  were  colored 
people,  and  owned  a  farm  in  the  town  of  Hector,  Schuyler  county, 
together  with  personal  property,  and  it  is  claimed  that  the  defend- 
ant defrauded  them  out  of  this  farm  and  property.  The  principal 
acts,  constituting  the  transactions  between  the  parties,  consisted  of 
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the  sale  of  this  farm  in  Hector,  to  the  defendant,  by  his  obtaiuing 
from  the  Stouts  a  deed  of  the  same ;  the  sale  to  them  by  written 
contract  of  defendant's  farm ;  the  surrender  of  this  contract  after- 
ward, and  tlie  sale  back  to  them  in  1872  of  the  Hector  farm  by  a 
written  contract  with  defendant ;  the  surrender  of  this  contract ; 
the  alleged  fraudulent  settlement  in  the  spring  of  1873,  and  the 
sale  of  the  Stout  farm  at  that  time  by  the  defendant  to  a  third 
person. 

The  complaint  alleges  that  all  the  dealings  and  transactions 
between  the  defendant  and  the  Stouts,  above  referred  to,  were 
fraudulent  and  dishonest ;  that  they  were  all  part  of  a  scheme  on 
his  part  to  cheat  and  defraud  Alfred  and  Andrew  out  of  their 
property,  and  were  all  done  by  defendant  for  that  purpose  ;  that  by 
these  means  he  did  cheat  and  defraud  them  out  of  all  their  property; 
that  Alfred  and  Andrew  signed  papers  for  defendant  without  read^ 
ing  them,  and  that  they  signed  some  paper  relating  to  the  personal 
property  on  said  farm,  which  paper  was  fraudulently  obtained  by  de- 
fendant, and  may  have  signed  other  papers  to  defendant,  which,  if 
so,  were  also  procured  by  fraud;  that  the  defendant  could  get 
them  to  sign  any  paper  he  wished  to.  The  complaint  contained 
allegations  of  other  fraudulent  acts,  and  claimed  damages  by  reason 
of  the  fraud  and  deceit  practiced. 

The  trial  of  the  cause  involyod  an  inquiry  into  the  various  trans- 
actions between  Alfred  and  Andrew  Stouc,  and  the  defendant,  and 
evidence  was  introduced  by  the  plaintiffs  to  establish  the  fraudulent 
acts  alleged,  and  by  the  defendant  in  contradiction  of  the  same. 
After  the  close  of  the  testimony  the  judge  charged  the  jury,  re- 
viewing the  facts  and  responding  to  various  requests  made  by  the 
counsel  for  the  appellant.  Among  other  things  he  was  requested 
to  charge,  "  that  there  is  not  sufficient  evidence  of  undue  influence 
to  justify  the  jury  in  relieving  the  Stouts  from  their  contracts 
upon  that  ground."  This  request  was  refused  and  an  exception 
taken.  The  judge  was  also  requested  to  charge,  **  that  there  is  not 
sufficient  evidence  that  on  June  30, 1871,  the  relation  of  attorney 
and  client  existed  between  the  defendant  and  the  Stouts."  This 
was  also  refused  and  an  exception  taken,  and  it  is  now  insisted  by 
the  appellant's  counsel  that  each  of  these  rulings  was  erroneous. 

As  the  determination  of  the  question  arising  under  the  first  re- 
quest depends  somewhat  upon  the  disposition  made  of  the  last  re- 
quest the  latter  will  be  first  considered. 
Vol.  L  —  80 
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We  think  there  was  no  suflicient  evidence  that  the  relationship 
of  attorney  and  client  existed  between  the  defendant  and  the  Stonta 
Although  the  defendant  was  an  attorney  at  law,  his  principal  busi- 
ness was  that  of  a  banker,  and  he  did  not  practice  law  to  any  great 
extent,  only  making  collections  for  his  baoik,  and  occasionally  for 
others.  There  is  no  positive  evidence  that  he  was  employed  by  the 
Stouts,  as  their  attorney  in  these  transactions,  or  that  he  ever  re- 
ceived any  pay  for  his  services  as  such  attorney,  or  that  he  was  ever 
employed  by  them  in  any  litigation.  On  the  contrary,  it  is  proved 
by  one  of  the  Stouts  himself,  that  he  was  the  attorney  against  them 
in  the  foreclosure  of  a  mortgage.  The  evidence,  which  it  is  claimed 
shows  that  this  relationship  existed,  is  within  a  narrow  compass,  as 
will  be  seen  by  a  brief  reference  to  the  same.  Alfred  Stout,  after 
stating  that  defendant  had  never  been  employed  by  him  as  an  attor- 
ney up  to  the  time  of  the  transactions  in  question,  testified  that  the 
defendant  did  all  the  writing  between  them  and  stated  that  it  wonld 
not  cost  the  Stouts  any  thing,  and  that  they  need  not  cany  the 
papers  to  anybody  else  to  show  them,  because  they  were  right;  that 
he  claimed  to  be  a  lawyer,  which  fact  the  witness  knew,  and  said 
he  would  not  wrong  them  out  of  a  cent.  Lydia  Stout,  the  widow 
of  Andrew,  deceased,  who  was  present  at  the  time'  mentioned  by 
Alfred,  states  that  she  heard  no  more  about  his  being  a  lawyer  than 
that  he  claimed  that  he  was  when  he  wanted  to  draw  up  the  papers; 
that  he  was  a  lawyer  and  his  writing  should  not  cost  him  any  thing; 
that  he  was  a  lawyer  and  could  do  the  business. 

This  evidence  taken  together  does  not  establish  that  the  relation* 
ship  of  attorney  and  client  existed  between  the  parties.  The  fact 
that  the  defendant  was  an  attorney,  and  that  he  was  willing  to  do 
all  the  writing  without  compensation,  is  not  enough  to  show  the 
existence  of  such  a  relationship.  The  papers  which  were  drawn 
were  in  proper  form,  and  no  legal  advice  was  required  in  regard  to 
the  same.  No  advice  was  offered  or  obtained,  and  the  defendant 
never  received  a  retainer  or  agreed  to  act  as  an  attorney  for  the 
Stouts.  It  nowhere  appears  that  he  assumed  the  obligations  of  a 
professional  man  in  these  transactions,  or  that  the  Stouts  regarded 
him  as  acting  in  that  capacity.  He  was  merely  engaged  as  an  in* 
dividual  in  making  a  bargain  for  the  sale  or  exchange  of  real  eetalo, 
and  evidently  drew  up  the  papers  gratuitously  without  assuming  to 
act  as  attorney  for  the  Stouts.  The  defendant,  as  an  individual, 
had  a  perfect  right  to  make  a  bargain  with  the  Stouts  as  he  did. 
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and  dmw  up  the  ]>aper8  without  charge,  and  he  did  not  thereby 
neceesxurily  ])1ace  himself  in  the  position  of  the  attorney  or  adviser 
of  those  with  whom  the  bargain  was  entered  into.  If  he,  in  these 
transactions,  gained  any  advantage,  it  did  not  arise  from  the  rela- 
tionship of  attorney  and  client,  but  from  the  fact  that  he  was  deal- 
ing with  persons  of  less  capacity  than  himself  to  make  a  bargain  or 
transact  business.  He  may  have  been  chargeable  with  deceit  and 
fraud,and  therefore  liable  if  they  were  proved  against  him,but  under 
the  circumstances  there  seems  to  be  no  valid  ground  for  the  con- 
tention that  he  was  liable  for  a  violation  of  his  duty  in  a  profes- 
sional capacity.  As  the  case  stood,  there  was  not  sufficient  evidence 
to  establish  the  fact  that  the  relationship  of  attorney  and  client 
existed  between  the  defendant  and  the  Stouts,  and  that  question  was 
improperly  submitted  to  the  consideration  of  the  jury. 

We  are  also  of  the  opinion  that  the  court  erred  in  submitting  the 
question  of  undue  influence  to  the  jury.  As  the  relationship  of  at- 
torney and  client  did  not  exist  between  the  defendant  and  the  Stouts, 
it  is  difficult  to  see  upon  what  ground  it  can  be  claimed  that  undue 
influence  was  exercised  over  them  in  the  transactions  between  the 
parties.  Undue  influence  is  generally  understood  to  constitute  the 
power  which  one  party  wrongfully  exercises  over  another  in  attempt- 
ing to  control  the  judgment  and  influence  the  action  of  such  other 
person  for  the  benefit  of  himself.  The  evidence  in  this  case  does  not 
show  any  such  confidential  relationship  or  intimacy  between  the 
parties  as  would  authorize  the  conclusion  that  the  defendant  im- 
properly influenced  the  Stouts  in  the  transactions  he  had  with 
them;  Nor  is  it  apparent  from  the  position  he  occupied,  that  the 
defendant  possessed  the  power  to  induce  the  Stouts  to  act  against 
their  own  interest,  or  that  any  such  control  was  exercised  by  him. 
Alfred  and  Andrew  were  possessed  of  ordinary  intelligence,  could 
read  and  write,  and  had  an  opportunity  to  examme,  or  to  have  ex- 
amined the  papers  which  passed  between  them  and  the  defendant, 
and  there  is  no  evidence  in  the  case  which  tends  to  establish  that 
in  the  various  transactions  between  the  parties  they  were  induced 
by  the  defendant,  by  means  of  undue  influence,  to  act  in  opposition 
to  what  they  supposed  was  for  their  own  benefit.  The  fact  that 
the  defendant  was  engaged  in  a  business  from  which  it  may  be  in- 
ferred that  he  was  better  qualifed  to  make  bargains  and  to  obtain 
advantages  by  reason  of  his  capacity,  shrewdness  and  superior  abil- 
ity, does  not  of  itself  lead  to  the  conclusion  that  any  advantage  was 
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obtained  by  means  of  undue  influence.  He  may  have  deoeiTed  and 
he  may  hare  defrauded  the  Stouts  in  his  dealings  with  them,  but 
it  cannot,  we  think,  be  maintained  that  he  did  so  through  any  im- 
proper influence  employed  for  that  purpose.  A  person  of  great  in- 
telligence, experience  and  adroitness  in  business  affairs  will  naturally 
have  an  advantage  over  one  more  ignorant  and  less  qualified  to  en- 
gage  in  such  matters,  and  the  superior  mind  must  necessarily  ex- 
ercise more  or  less  control  over  the  inferior,  but  this  is  not  undue 
influence.  If  a  man  deals  dishonestly,  and  is  chargeable  with 
fraud  and  deceit  in  his  transactions,  he  is  liable  to  answer  on  that 
account.  Such  conduct  however,  in  the  absence  of  any  definite  and 
established  relation  of  confidence,  does  not  furnish  any  valid  legal 
ground  for  setting  aside  a  contract  in  an  action  for  the  recovery  of 
damages  by  reason  of  undue  and  improper  influence  exercised  over 
the  party  with  whom  he  has  been  dealing.  The  evidence  given 
upon  the  trial  mainly  bore  upon  the  question  of  fraud  and  deceit 
practiced  by  the  defendant  upon  the  Stouts,  and  as  the  facts  devel- 
oped did  not  establish  undue  influence  they  do  not  require  an  elab- 
orate examination.  It  is  sufficient  to  say  that  in  view  of  the  evi- 
dence, a  case  involving  the  principle  of  undue  influence  does  not 
arise,  nor  was  it  proper  to  present  any  such  question  to  the  consid- 
eration of  the  jury. 

Several  questions  as  to  the  admissibility  of  evidence  were  raised 
upon  the  trial,  but  inasmuch  as  a  now  trial  must  be  granted  for  the 
reasons  already  stated,  it  is  not  necessary  to  consider  them. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 

costs  to  abide  the  event. 

Judgment  reversed. 

All  concur,  Kugeb,  0.  J.,  and  Earl,  J.,  on  flrst  ground. 


Ik  Matter  of  Jacobs. 

(96  N.  Y.  96.) 
OanttUtUional  law  —  rutraint  of  trade. 

A  statate  making  it  a  mifldemeanor  to  manaf actnre  cigars  in  elties  of  more  than 
five  hundred  thousand  inhabitants,  in  anj  tenement-house  occupied  bj  mote 
than  tliree  families,  except  on  the  first  floor  of  houses  on  which  there  is  a 
store  for  the  sale  of  cigars  and  tobacco,  is  unconstitutional.  (See  note,  jMS^) 


JANUARY  TERM,  1885.  637 

In  Matter  of  Jacobs. 

TT  AREAS  CORPUS.     The  opinion  states  the  case. 
Peier  B.  Olvetf,  district-attorney,  for  appellant. 


Wm,  M.  EvarU,  A.  J,  Ditienhaffer  and  Morris  8.  Wise,  for  re- 
spondent. 

Eabl,  J.  The  relator  Jacobs  was  arrested  on  the  14th  day  of 
May,  1884,  on  a  warrant  issued  by  a  police  justice  in  the  city  of 
New  York  under  the  act^  chapter  272  of  the  laws  of  18d4,  passed 
May  12,  entitled  **  An  act  to  improve  the  public  health  by  pro* 
hibiting  the  manufacture  of  cigars  and  preparation  of  tobacco  in 
any  form  in  tenement-houses  in  certain  cases,  and  regulating  the 
use  of  tenement-houses  in  certain  cases."  On  the  evidence  of  the 
complainant  he  was  by  the  justice  committed  for  trial,  and  there- 
after upon  his  petition,  a  justice  of  the  Supreme  Court  granted  a 
writ  of  habeas  corpus,  to  which  a  return  was  made,  and  upon  the 
hearing  thereon  the  justice  made  an  order  dismissing  the  writ  and 
remanding  him  to  prison.  From  that  order  he  appealed  to  the 
Greneral  Term  of  the  Supreme  Court,  which  reversed  the  order  and 
discharged  him  from  prison,  on  the  ground  that  the  act  under 
which  he  was  arrested  was  unconstitutional  and  therefore  void. 
The  district-attorney  on  behalf  of  the  people  then  appealed  to  this 
court,  and  the  sole  question  for  our  determination  is,  whether  the 
act  of  1884,  creating  the  offense  for  which  the  relator  was  arrested, 
was  a  constitutional  exercise  of  legislative  power. 

The  facts  as  they  appeared  before  the  police  justice  were  as  fol- 
lows :  The  relator  at  the  time  of  his  arrest  lived  with  his  wife  and 
two  children  in  a  tenement-house  in  the  city  of  New  York  in  which 
three  other  families  also  lived.  There  were  four  floors  in  the  house, 
and  seven  rooms  on  each  floor,  and  each  floor  was  occupied  by  one 
family  living  independently  of  the  others,  and  doing  their  cooking 
in  one  of  the  rooms  so  occupied.  The  relator  at  the  time  of  his 
arrest  was  engaged  in  one  of  his  rooms  in  preparing  tobacco  and 
making  cigars,  but  there  was  no  smell  of  tobacco  in  atiy  part  of  the 
house  except  the  room  where  he  was  thus  engaged. 

These  facts  showed  a  violation  of  the  provisions  of  the  act  which 
took  effect  immediately  upon  its  passage  and  the  material  portions 
of  which  are  as  follows  :  '*  Section  1.  The  manufacture  of  cigars 
or  preparation  of  tobacco  in  any  form  on  any  floor,  or  in  any  part 
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of  any  floor,  in  any  tenement  house  is  hereby  prohibited,  if  such 
floor  or  any  part  of  such  floor  is  by  any  p^^rson  occapied  as  a  home 
or  residence  for  the  purpose  of  living,  sleeping,  cooking  or  doing 
any  household  work  therein.  Section  2.  Any  house,  building  or 
portion  thereof  occupied  as  the  home  or  residence  of  more  than 
three  families  living  independently  of  one  another,  and  doing  their 
cooking  upon  the  premises,  is  a  tenement-house  within  the  meaning 
of  this  act.  Section  3.  The  first  floor  of  said  tenement-house  on 
which  there  is  a  store  for  the  sale  of  cigars  and  tobacco  shall  be 
exempt  from  the  prohibition  provided  in  section  one  of  this  act. 
Section  5,  Every  person  who  shall  be  found  guilty  of  a  violation  of 
this  act,  or  of  having  caused  another  to  commit  such  violation,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  for  every 
offense  by  a  fine  of  not  less  than  ten  dollars  and  not  more  than  one 
hundred  dollars  or  by  imprisonment  for  not  less  than  ten  days  and 
not  more  than  six  months,  or  both  such  fine  and  imprisonment. 
Section  6.  This  act  shall  apply  only  to  cities  having  over  five  hun- 
dred thousand  inhabitants." 

What  does  this  act  attempt  to  do  P  In  form,  it  makes  it  a  crime 
for  a  cigarmaker  in  New  York  and  Brooklyn,  the  only  cities  in  the 
State  having  a  population  exceeding  500,000,  to  carry  on  a  perfectly 
lawful  trade  in  his  own  home.  Whether  he  owns  the  tenement- 
house  or  has  hired  a  room  therein  for  the  purpose  of  prosecuting  his 
trade,  he  cannot  manufacture  therein  his  own  tobacco  into  cigars 
for  his  own  use  or  for  sale,  and  he  will  become  a  criminal  for  doing' 
that  which  is  perfectly  lawful  outside  of  the  two  cities  named  — 
everywhere  else,  so  far  aa  we  are  able  to  learn,  in  the  whole  world. 
He  must  either  abandon  the  trade  by  which  he  earns  a  livelihood 
for  himself  and  family,  or  if  able,  procure  a  room  elsewhere,  or 
hire  himself  out  to  one  who  has  a  room  upon  such  terms,  as  under 
the  fierce  competition  of  trade  and  the  inexorable  laws  of  supply 
and  demand,  he  may  be  able  to  obtain  from  his  employer.  lie  may 
choose  to  do  his  work  where  he  can  have  the  supervision  of  his 
family  and  their  help,  and  such  choice  is  denied  him.  lie  may 
choose  to  work  for  himself  rather  than  for  a  taskmaster,  and  he  ia 
left  without  freedom  of  choice.  He  may  desire  the  advantage  of 
cheap  production  in  consequence  of  his  cheap  rent  and  family  help, 
and  of  this  he  is  deprived.  In  the  unceasing  struggle  for  success  and 
existence  which  pervades  all  societies  of  men,  he  may  be  deprived  of 
that  which  will  enable  him  to  maintain  his  hold,  and  to  survive.    He 
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may  go  to  a  tenement-house,  and  finding  no  one  living,  sleeping, 
cooking  or  doing  any  household  work  upon  one  of  the  floors,  hire 
a  room  upon  such  floor  to  carry  on  his  trade,  and  afterward  some 
one  may  commence  to  sleep  or  to  do  some  household  work  upon 
such  floor,  even  without  his  knowledge  and  he  at  once  becomes  a 
criminal  in  consequence  of  another's  act.  He  may  go  to  a  tenement- 
house,  and  flnding  but  two  families  living  therein  independently, 
hire  a  room,  and  afterward  by  subdivision  of  the  families,  or  a 
change  in  their  mode  of  life,  or  in  some  other  way,  a  fourth  family 
begins  to  live  therein  independently,  and  thus  he  may  become  a 
criminal  without  the  knowledge,  or  possibly  the  means  of  knowl- 
edge that  he  was  violating  any  law.  It  is  therefore  plain  that 
this  law  interferes  with  the  profitable  and  free  use  of  his  property 
by  the  owner  or  lessee  of  a  tenement-house  who  is  a  cigarmaker, 
and  trammels  him  in  the  application  of  his  industry  and  the  dis- 
position of  his  labor,  and  thus  in  a  strictly  legitimate  sense  it  ar- 
bitrarily deprives  him  of  his  property  and  of  some  portion  of  his 
personal  liberty. 

The  constitutional  guaranty  that  no  person  shall  be  deprived  of 
his  property  without  due  process  of  law  may  be  violated  without  the 
physical  taking  of  property  for  public  or  private  use.  Property  may 
be  destroyed,  or  its  value  may  be  annihilated  ;  it  is  owned  and  kept 
for  some  useful  purpose  and  it  has  no  value  unless  it  can  be  used. 
Its  capability  for  enjoyment  and  adaptability  to  some  use  aroessen- 
tial  characteristics  and  attributes  without  which  property  cannot  be 
conceived ;  and  hence  any  law  which  destroys  it  or  its  value,  or 
taikea  away  any  of  its  essential  attributes,  deprives  the  owner  of  his 

The  constitutional  guaranty  would  be  of  little  worth,  if  the  leg- 
islature could,  without  compensation,  destroy  property  or  its  value, 
deprive  the  owner  of  its  use,  deny  him  the  right  to  live  in  his  own 
house,  or  to  work  at  any  lawful  trade  therein.  If  the  legislature 
has  the  power  under  the  Constitution  to  prohibit  the  prosecution 
of  one  lawful  trade  in  a  tenement-house,  then  it  may  prevent  the 
prosecution  of  all  trades  therein.  ^'Questions  of  power,''  says 
Chief  Justice  Marshall  in  Brown  v.  SiiUe,  12  Wheat.  419,  ''  do 
not  depend  upon  the  degree  to  which  it  may  be  exercised.  If  it 
mav  be  exercised  at  all  it  must  be  exercised  at  the  will  of  those  in 
whose  hands  it  is  placed."  Blackstone  in  his  classilication  of  fun- 
damental rights  says  :  **  The  third  absolute  right  inherent  in  every 
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Englishman  is  that  of  property  which  consists  in  the  free  use,  en- 
joyment and  disposal  of  all  his  acquisitions  without  any  control  or 
diminution,  save  only  by  the  law  of  the  land/'  1  Com.  138.  In 
Pumpelly  y.  OreenBay  Co.,  13  Wall.  166,  177,  Millbb,  J.,  says: 
^*  There  may  be  such  serious  interruption  to  the  common  and  neces- 
sary use  of  property  as  will  be  equivalent  to  a  taking  within  the 
meaning  of  the  Constitution/'  In  Wynehamer  v.  People,  13  N.  Y. 
378,  398,  GoMSTOCK,  J.,  says :  <' When  a  law  annihilates  the  Talue 
of  property,  and  strips  it  of  its  attributes  by  which  alone  it  is  dia- 
tinguished  as  property,  the  owner  is  deprived  of  it  according  to  the 
plainest  interpretation,  and  certainly  within  the  constitutional  pro- 
yison  intended  expressly  to  shield  personal  rights  from  the  exercise 
of  arbitrary  power."  In  People  v.  Otis,  90  N.  Y.  48,  Andrews  J., 
says  :  ^'  Depriving  an  owner  of  property  of  one  of  its  attributes 
is  depriving  him  of  his  property  within  the  constitutional  pro- 
vision." 

So  too  one  may  be  deprived  of  his  liberty,  and  his  constitutional 
rights  thereto  violated  without  the  actual  imprisonment  or  restraint 
of  his  person.  Liberty,  in  its  broad  sense  as  understood  in  this 
country,  means  the  right  not  only  of  freedom  from  actual  servi- 
tude, imprisonment  or  restraint,  but  the  right  of  one  to  use  his  fac- 
ulties in  all  lawful  ways,  to  live  and  work  where  he  will,  to  earn  hia 
livelihood  in  any  lawful  calling,  and  to  pursue  any  lawful  trade  or 
vocation.  All  laws  therefore  which  impair  or  trammel  these  rights^ 
which  limit  one  in  his  choice  of  a  trade  or  profession,  or  confine  him 
to  work  or  live  in  a  specified  locality,  or  exclude  him  from  his  own 
house,  or  restrain  his  otherwise  lawful  movements  (except  as  such 
laws  may  be  passed  in  the  exercise  by  the  legislature  of  the  police 
power,  which  will  be  noticed  later),  are  infringements  upon  his 
fundamental  rights  of  liberty,  which  are  under  constitutional  pro- 
tection. In  Butcher Jt'  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  8* 
746,  Field,  J.,  says  :  That  among  the  inalienable  rights  as  pro- 
claimed in  the  Declaration  of  Independence  **  is  the  right  of  men 
to  pursue  any  lawful  business  or  vocation  in  any  manner  not  incon^ 
sistent  with  the  equal  rights  of  others,  which  may  increase  their 
property  or  develop  their  faculties,  so  as  to  give  them  their  highest 
enjoyment.  The  common  business  and  callings  of  life,  the  ordinary 
trades  and  pursuits  which  are  innocent  in  themselves,  and  have 
been  followed  in  all  communities  from  time  immemorial,  must 
therefore  be  free  in  this  country  to  all  alike  upon  tho  mme  terms. 
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The  right  to  pnrsne  them  without  let  or  hindrance,  except  that 
which  is  applied  to  till  persons  of  the  same  age,  sex  and  condition, 
is  a  distinguishing  privilege  of  citizens  of  the  United  States,  and 
an  essential  element  of  that  freedom  which  they  claim  as  their 
birthright."  In  the  same  case  Bkadlet,  J.,  says  :  ''I  hold  that  the 
liberty  of  pursuit,  the  right  to  follow  any  of  the  ordinary  callings 
of  life^  is  one  of  the  privileges  of  a  citizen  of  the  United  States," 
of  which  he  cannot  be  deprived  without  invading  his  right  to  liberty 
within  the  meaning  of  the  Constitution.  In  Live  Stocky  etc.  As- 
90cia/ion  v.  Crescent  City,  etc.,  Co.,  1  Abb.  (U.  S.)  388,  398,  the 
learned  presiding  justice  says  :  ^^  There  is  no  more  sacred  right  of 
citizenship  than  the  right  to  pursue  unmolested  a  lawful  employ- 
ment in  a  lawful  manner.  It  is  nothing  more  nor  less  than  the 
sacred  right  of  labor."  In  Wynehamer  v.  People,  Johkson^,  J. 
says  :  '^  That  a  law  which  should  make  it  a  crime  for  men  either  to 
live  in,  or  rent  or  sell  their  houses,"  would  violate  the  constitutional 
guaranty  of  personal  liberty.  In  Bertholf  v.  O^Reilly,  7-4  N.  Y. 
509,  515 ;  8.  c,  30  Am.  Hop.  323,  Andrews,  J.,  says :  That  one 
could  '^be  deprived  of  his  liberty  in  a  constitutional  sense  without 
putting  his  person  in  confinement,"  and  that  a  man's  right  to  lib- 
erty included  ^Hhc  right  to  exercise  his  faculties,  and  to  follow  a 
lawful  vocation  for  the  support  of  life." 

But  the  claim  is  made  that  the  legislature  could  pass  this  act  in 
the  exercise  of  the  police  power  which  every  sovereign  State  pos- 
sesses, l^hat  power  is  very  broad  and  comprehensive,  and  is  exer- 
cised to  promote  the  health,  comfort,  safety  and  welfare  of  society. 
Its  exercise  in  extreme  cuses  is  frequently  justified  by  the  maxim 
solus  popuU  suprema  lex  est.  It  is  used  to  regulate  the  use  of  prop- 
erty by  exforcing  the  maxim  sic  utere  tuo^  ut  alienuni  noii  lodas. 
Under  it  the  conduct  of  an  individual  and  the  use  of  property  may 
be  regulated  so  as  to  interfere,  to  some  extent,  with  the  freedom  of 
the  one  and  the  enjoyment  of  the  other ;  and  in  cases  of  great 
emergency  engendering  overruling  necessity,  property  may  be  taken 
or  destroyed  without  com|)ensation,  and  without  what  is  commonly 
called  due  process  of  law.  The  limit  of  the  power  cannot  bo  accu- 
rately defined,  and  the  courts  have  not  been  able  or  willing  definitely 
to  circumscribe  it  But  the  power,  however  broad  and  extensive,  is 
not  above  the  Constitution.  When  it  speaks,  its  voice  must  be  * 
Jieeded.  It  furnishes  the  supremo  law,*  the  guide  for  the  conduct 
of  legislators,  judges  and  private  [lorsons,  and  so  f^^r  as  it  imposes 
Vol.  L—  bl 
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restraints,  the  police  power  must  be  exercised  in  subordination 
thereto.  Judge  Cooleji  speaking  of  the  regulation  by  the  legisla- 
ture under  the  police  power  of  the  conduct  of  corporations  holding 
inviolable  charters,  says  :  ''  The  limit  to  the  exercise  of  the  police 
power  in  these  cases  must  be  this :  the  regulations  must  have  refer- 
ence to  the  comfort,  safety  and  welfare  of  s6ciety ;  they  most  not 
be  in  conflict  with  any  of  the  provisions  of  the  charter,  and  tbej 
must  not,  under  pretense  of  regulation,  take  from  the  corporation 
any  of  the  essential  rights  and  privileges  which  the  charter  confers. 
In  short,  they  must  be  police  regulations,  in  fact,  and  not  amend- 
ments of  the  charter  in  curtailment  of  the  corporate  franchise.'* 
Const.  Lim.  ('4th  ed.),  719.  In  Potter's  Dwarris  on  Statutes,  458, 
it  is  said  that  '^  the  limit  to  the  exercise  of  the  police  power  can 
only  be  this,  the  legislation  must  have  reference  to  the  comfort, 
the  safety  or  the  welfare  of  society  ;  it  must  not  be  in  conflict  with 
the  provisions  of  the  Constitution."  In  OommonweaUh  v.  Alger, 
7  Cush.  53,  84,  Shaw,  0.  J.,  says,  that  the  police  power 
''was  vested  in  the  legislature,  by  the  Constitution,  to  make, 
ordain  and  establish  all  manner  of  wholesome  and  reasonable 
laws,  statutes  and  ordinances,  either  with  penalties  or  without,  not 
repugnant  to  the  Constitution,  as  they  shall  judge  to  be  for  the 
good  and  welfare  of  the  Commonwealth  and  of  the  subjects  of  the 
same.  It  is  much  easier  to  perceive  and  realize  the  existence  and 
sources  of  the  power  than  to  mark  its  limitations  or  prescribe  limits 
to  its  exercise.''  In  Austin  v.  Murray y  16  Pick.  121,  126,  it  is 
said:  ''  The  law  will  not  allow  the  rights  of  property  to  be  invaded 
under  the  guise  of  a  police  regulation  for  the  promotion  of  health, 
when  it  is  manifest  that  such  is  not  the  object  and  purpose  of  the 
regulation."  In  Watertown  v.  Afayo,  109  Mass.  315,  319,  Colt,  J., 
says :  ''  The  law  will  not  allow  rights  of  property  to  be  invaded 
under  the  guise  of  a  police  regulation  for  the  preservation  of  health 
or  protection  against  a  threatened  nuisance;  and  when  it  appears  that 
such  is  not  the  real  object  and  purpose  of  the  regulation,  courts 
will  interfere  to  protect  the  rights  of  the  citizen."  In  the  Slavgk^ 
ier-house  cases,  16  Wall.  36,  87.  Field,  J.,  says:  "All  sorts  of  re- 
strictions and  burdens  are  imposed  under  the  police  power,  and 
when  these  are  not  in  conflict  with  any  constitutional  prohibitions 
or  fundamental  principles,  they  cannot  be  successfully  assailed  in  a 
judicial  tribunal.  ♦  *  *  But  under  the  pretense  of  prescribhig 
a  police  regulation,  the  State  cannot  be  permitted  to  encroach  upan 
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any  of  the  just  rights  of  the  citizen  which  the  Constitution  intended 
to  secure  against  abridgment/'  In  Coe  v.  Shuliz,  47  Barb.  64,  a 
learned  judge  speaking  of  the  constitutional  limitations  upon  the 
police  power  says:  ''I  am  not  willing  to  concede  that  the  legislature 
can  constitutionally  declare  an  act  or  thing  to  be  a  common  nui- 
sance, which  palpably,  according  to  our  present  experience  or  in- 
formation, is  not  and  cannot  be  under  any  circumstances  a  common 
nuisance,  by  the  common-law  definitions  or  common-law  decisions. 
I  am  not  willing  to  conclude  that  the  legislature  can  constitution- 
ally declare  or  authorize  any  sanitary  commission  or  board  to  de- 
clare the  keeping  or  the  use,  in  any  way,  of  sugar  or  vinegar  to  be 
a  common  nuisance,  because  the  one  is  sweet  and  the  other  sour, 
or  for  any  other  reason.  By  such  an  unlimited  power  it  is  easy  to 
see  that  any  citizen  might  be  deprived  of  his  property  without  com- 
pensation, and  without  any  colorable  pretext  that  the  public  good 
required  such  deprivation.''  See.  also  Mai  for  of  Cheessbraugh,  78 
N.  Y.  232. 

These  citations  are  sufficient  to  show  that  the  police  power  is  not 
without  limitations,  and  that  in  its  exercise  the  legislature  must 
respect  the  great  fundamental  rights  guaranteed  by  the  Constitu- 
tion. If  this  were  otherwise,  the  power  of  the  legislature  would  be 
practically  without  limitation.  In  the  assumed  exercise  of  the 
police  power  in  the  interest  of  the  health,  the  welfare  or  the  safety  of 
the  public,  every  right  of  the  citizen  might  be  invaded  and  every 
constitutional  barrier  swept  away. 

Generally  it  is  for  the  legislature  to  determine  what  laws  and 
r^ulations  are  needed  to  protect  the  public  health  and  secure  the 
public  comfort  and  safety,  and  while  its  measures  are  calculated, 
intended,  convenient  and  appropriate  to  accomplish  these  ends,  the 
exercise  of  its  discretion  is  not  subject  to  review  by  the  courts. 
But  they  must  have  some  relation  to  these  ends.  Under  the  mere 
guise  of  police  regulations,  personal  rights  and  private  property 
cannot  be  arbitrarily  invaded,  and  the  determination  of  the  legisla- 
ture is  not  final  or  conclusive.  If  it  passes  an  act  ostensibly  for  the 
public  health,  and  thereby  destroys  or  takes  away  the  property  of  a 
citizen,  or  interferes  with  his  personal  liberty,  then  it  is  for  the 
courts  to  scrutinize  the  act  and  see  whether  it  really  relates  to  and 
is  convenient  and  appropriate  to  promote  the  public  health.  It 
matters  not  that  the  legislature  may  in  the  title  to  the  act,  or  in  its 
body,  declare  that  it  is  intended  for  the  improvement  of  the  public 
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health.  Such  a  declaration  does  not  conclude  the  courts,  and  they 
must  yet  determine  the  fact  declared  and  enforce  the  supreme  law. 
In  Matter  of  Ht/ers^  72  N.T.  1,  Foloeb,  J.,  speaking  of  the  Drainage 
Act  then  under  consideration,  says:  ''The  legislature  has  done  no 
more  than  the  Constitution  permitted  in  providing  in  general  terms  a 
way  for  the  promotion  and  preservation  of  the  public  health.  It  is  still 
for  the  judiciary  to  see  to  it  tliut  each  occasion  presents  the  necessity 
for  the  work,  and  that  the  purpose  to  be  reached  is  public."  In 
Townof  Lakn  View  v.  Hose  H'dl  Co.,  70  111.  191 ;  8.  o.,  22  Am.  Rep. 
71,  the  court,  speaking  of  the  police  power,  says:  ''As  a  general 
proposition,  it  may  be  stated  that  it  is  in  the  province  of  the  law- 
making power  to  determine  whether  the  exigencies  exist  calling  into 
exercise  tliis  power.  What  are  the  subjects  of  its  exercise  is  clearly 
a  judicial  question."  Even  the  power  of  taxation,  which  is  one  of 
the  broadest  ^)ossessed  by  the  legislature,  is  not  without  its  limita- 
tions, and  its  action  in  reference  thereto  may  be  scrutinized  by  the 
courts;  and  that  which  is  done  under  the  guise  of  taxation  may  be 
condemned  as  sheer  spoliation  and  confiscation  without  due  pro- 
cess of  law.  Weimner  v.  Village  of  Douglas^  64  N.  Y.  91;  s.  c,  21 
Am.  Rep.  680;  Stuart  y.  Palmer,  74  N.  Y.  183;  People  y.  Equita- 
ble Trust  Co.,  96  N.  Y.  387.  The  legislature  may  condemn  or 
authorize  the  condemnation  of  private  property  for  public  use,  and 
it  may  in  the  exercise  of  its  discretion  deteinnine  when  and  upon 
what  property  the  power  of  eminent  domain  may  be  exercised;  but 
its  exercise  is  not  beyond  the  reach  of  judicial  inquiry.  Whether 
or  not  a  use  is  a  public  one,  which  will  justify  the  exercise  of  the 
power,  is  a  judicial  question.  It  may  be  difficult  sometimes  to  de- 
termine whether  a  use  is  jiublic  or  private.  Although  the  legisla- 
ture may  declare  it  to  be  public,  that  does  not  necessarily  determine 
its  character;  it  must  in  fact  be  public,  and  if  it  be  not,  no  legisla- 
tive fiat  can  make  it  so,  and  any  owner  of  property  attempted  to  be 
taken  for  a  use  really  private  can  invoke  the  aid  of  the  courts  to  pro- 
tect his  profierty  rights  against  invasion.  Il*»ckwell  v.  Nenrittg,  35 
N.  Y.  302;  Matter  of  Townsend,  39  N.  Y.  171;  Matter  of  Deans- 
ville  Cemetery  Aasociat iotiy  66  N.  Y.  569;  Matter  of  Eureka  Basin 
Warehouse  and  Manufacturing  C/.,  i>6  X.  Y.  42.  The  general 
government  is  one  of  limited  powers  particularly  specified  in  the 
Federal  Constitution.  But  in  addiiion  to  the  powers  granted,  it 
is  provided  in  the  Constitution  that  Congress  shall  have  power  *'to 
make  all  laws  which  sliall  be  necessary  and  prosier  for  carrying  into 
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execntion  the  foregoing  powers."  Tinder  this  provision.  Congress 
18  not  the  final  judge  of  what  is  '^  necessary  and  proper,"  but  its 
laws  must  have  a  legitimate  end  in  view,  must  be  within  the  scope 
of  the  Constitution,  must  be  appropriate  and  plainly  adapted  to 
that  end,  and  not  prohibited  by,  but  consistent  with  the  letter  and 
spirit  of  the  Constitution;  and  whether  the  laws  passed  under  the 
implied  powers  contained  in  the  section  cited  are  of  the  character 
mentioned  and  thus  justified,  is  always  open  to  judicial  inquiry. 
McVullock  V.  Maryland,  4  Wheat.  316,  ^21;  Hepburn  v.  Oristaold, 
8  Wall.  603;  Legal  Tender  cases,  U  Wall.  467;  110  XT.  S.421.  If 
it  were  for  Congress  to  determine  when  these  implied  or  incidental 
powers  should  be  exercised,  its  powers  would  be  without  any  re- 
straint, and  instead  of  being  a  body  with  limited  powers,  it  would 
in  its  own  discretion  have  general  and  unlimited  power  of  legisla- 
tion. ^'Whatevir  meaning,"  says  Mr.  Madison  (I  Ann.  of  Cong. 
1848),  ''the  clause  of  the  Constitution  conferring  all  necessary  and 
proper  means  to  carry  into  effect  the  enumerated  powers  may  have, 
none  could  be  admitted  that  would  give  an  unlimited  discretion  to 
Congress."  And  in  Marbury  v.  Madison,  1  Cranch,  137,  Chief 
Justice  Marshall  says:  '*  To  what  purpose  are  limitations  com- 
mitted to  writing,  if  those  limits  may  at  any  time  be  passed  by 
those  intended  to  be  restrained?  The  distinction  between  a  gov- 
ernment with  limited  and  unlimited  powers  is  abolished  if  those 
limits  do  not  confine  the  persons  on  whom  they  are  imposed." 
These  citations  are  apt  to  show  how  the  police  power  may,  and  how 
it  ought  not  to  be  exercised,  and  how  far  its  exercise  is  subject  to 
judicial  inquiry.  A  law  enacted  in  the  exercise  of  the  police  power 
must  in  fact  be  a  police  law.  If  it  be  a  law  for  the  promotion  of 
the  public  health,  it  mast  be  a  health  law,  having  some  relation  to 
the  public  health. 

We  will  now  once  more  recur  to  the  law  under  consideration.  It 
does  not  deal  with  tenement-houses  as  such;  it  does  not  re;;ulate 
the  number  of  persons  who  may  live  in  any  one  of  them,  or  be 
crowded  into  one  room,  nor  does  it  deal  with  the  mode  of  their 
construction  for  the  purpose  of  securing  the  health  and  safety  of 
their  occupants  or  of  the  public  generally.  It  deals  mainly  with 
the  preparation  of  tobacco  and  the  manufacture  of  cigars,  and  its 
purpose  obviously  was  to  regulate  them.  Wo  must  take  judicial 
notice  of  the  nature  and  qualities  of  tobacco.  It  has  been  in  gen- 
eml  use  among  civilized  men  for  more  than  two  centuries.     It  is 
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used  in  some  form  by  a  majority  of  the  men  in  this  State,  by  the 
good  and  bad,  learned  and  unlearned,  the  rich  and  the  poor.  Its 
manufacture  into  cigars  is  permitted  without  any  hindrance,  except 
for  revenue  purposes,  in  all  civilized  lands.  It  has  never  been  said, 
so  far  as  we  can  learn,  and  it  was  not  affirmed  even  on  the  argument 
before  us,  that  its  preparation,  and  manufacture  into  cigars  were 
dangerous  to  the  public  health.  We  are  not  aware  and  are  not 
able  to  loam  that  tobacco  is  even  injurious  to  the  health  of  those 
who  deal  in  it,  or  ai*e  engaged  in  its  production  or  manufacture. 
We  certainly  know  enough  about  it  to  be  sure  that  its  manipulation 
in  one  room  can  produce  no  harm  to  the  health  of  the  occupants  of 
other  rooms  in  the  same  house.  It  was  proved  in  this  case  that  the 
odor  of  the  tobacco  did  not  extend  to  any  of  the  other  rooms  of  the 
tenement-house.  Mr.  Secretarv  McCulloch,  in  his  late  annual 
report  to  Congress,  in  which  he  recommends  the  removal  of  the 
internal  tax  from  tobacco  that  it  might  thus  be  placed  upon  a  foot- 
ing with  other  agricultural  products,  says  :  '^  An  article  which  is  so 
generally  used  and  which  adds  so  much  to  the  comfort  of  the  large 
numbers  of  our  population  who  earn  their  living  by  manual  labor 
cannot  properly  be  considered  a  luxury."  To  justify  this  law  it 
would  not  be  sufficient  that  the  use  of  tobacco  may  be  injurious  to 
some  persons,  or  that  its  manipulation  may  be  injurious  to  those 
who  are  engaged  in  its  preparation  and  manufacture  ;  but  it  would 
have  to  be  injurious  to  the  public  health.  This  law  was  not 
intended  to  protect  the  health  of  those  engaged  in  cigarmaking,  as 
they  are  allowed  to  manufacture  cigars  everywhere  except  in  the 
forbidden  t<3nemcnt-houses.  It  cannot  bo  perceived  how  the  cigar- 
maker  is  to  be  improved  in  his  health  or  his  morals  by  forcing  him 
from  his  home  and  its  hallowed  associations  and  beneficent  influ- 
ences, to  ply  his  trade  elsewhere.  It  was  not  intended  to  protect 
the  health  of  that  portion  of  the  public  not  residing  in  the  forbid- 
den tenement-houses,  as  cigars  are  allowed  to  be  manufactured  in 
private  houses,  in  large  factories  and  shops  in  the  two  crowded  cities, 
and  in  all  other  parts  of  the  State.  What  possible  relation  can  cigar- 
making  in  any  building  have  to  the  health  of  the  general  public  f 
Nor  was  it  intended  to  improve  or  protect  the  health  of  the  occu- 
pants of  tenement-houses.  If  there  are  but  three  families  in  the 
tenement-house,  however  numerous  and  gregarious  their  members 
may  be,  the  manufacture  is  not  forbidden  ;  and  it  matters  not  how 
large  the  number  of  the  occupants  may  be  if  they  are  not  divided 
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into  more  than  three  families  living  and  cooking  independently.  If 
a  Btore  is  kept  for  the  sale  of  cigars  on  the  first  floor  of  one  of  these 
houses,  and  thus  more  tobacco  is  kept  there  than  otherwise  would 
be,  and  the  baneful  influence  of  tobacco,  if  any,  is  thus  increased, 
that  floor,  however  numerous  its  occupants,  or  the  occupants  of  the 
house,  is<  exempt  from  the  operation  of  the  act.  What  possible 
relation  to  the  health  of  the  occupants  of  a  large  tenement-house 
could  cigarmaking  in  one  of  its  remote  rooms  have  ?  If  the  legis- 
lature had  in  mind  the  protection  of  the  occupants  of  tenement- 
houses,  why  was  the  act  confined  in  its  operation  to  the  two  cities 
only  ?  It  is  plain  that  this  is  not  a  health  law,  and  that  it  has  no 
relation  whatever  to  the  public  health.  Under  the  guise  of  pro- 
moting the  public  health  the  legislature  might  as  well  have 
banished  cigarmaking  from  all  the  cities  of  the  State,  or  confined 
it  to  a  single  city  or  town,  or  have  placed  under  a  similar  ban  the 
trade  of  a  baker,  of  a  tailor,  of  a  shoemaker,  of  a  woodcarver,  or  of 
any  other  of  the  innocuous  trades  carried  on  by  artisans  in  their  own 
homes.  The  power  would  have  been  the  same,  and  its  exercise,  so 
far  as  it  concerns  fundamental,  constitutional  rights,  could  have 
been  justified  by  the  same  arguments.  Such  legislation  may  invade 
one  class  of  rights  to-day  and  another  to-morrow,  and  if  it  can  be 
sanctioned  under  the  Constitution,  while  far  removed  in  time,  we 
shall  not  be  far  away  in  practical  statesmanship  from  those  ages 
when  governmental  prefects  supervised  the  building  of  houses,  the 
rearing  of  cattle,  the  sowing  of  seed  and  the  reaping  of  grain,  and 
governmental  ordinances  regulated  the  movements  and  labor  of 
artisans,  the  rate  of  wages,  the  price  of  food,  the  diet  and  clothing 
of  the  people,  and  a  large  range  of  other  a£Fairs  long  since  in  all 
civilized  lands  regarded  as  outside  of  governmental  functions. 
Such  governmental  interferences  disturb  the  normal  adjustments  of 
the  social  fabric  and  usually  derange  the  delicate  and  complicated 
machinery  of  industry  and  cause  a  score  of  ills  while  attempting 
the  removal  of  one. 

When  a  health  law  is  challenged  in  the  courts  as  unconstitutional 
on  the  ground  that  it  arbitrarily  interferes  with  personal  liberty 
and  private  property  without  due  process  of  law,  the  courts  must 
be  able  to  see  that  it  has  at  least  in  fact  some  relation  to  the  public 
befdth,  that  the  public  health  is  the  end  actually  aimed  at,  and  that 
it  is  appropriate  and  adapted  to  that  end.  This  we  have  not  been 
able  to  see  in  this  law,  and  we  must  therefore  pronounce  it  uncon- 
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stitutional  and  void.  In  reaching  this  conclusion  we  have  not  been 
unmindful  that  the  power  which  courts  possess  to  condemn  legisla^ 
tive  acts  which  are  in  conflict  with  the  supreme  law  should  be  exer- 
cised with  great  caution  and  even  with  reluctance.  But  as  said  by 
Chancellor  Kent  (1  Com.  450)  :  ^*  It  is  only  by  the  free  exercise  <^ 
this  power  that  courts  of  justice  are  enabled  to  repel  assaults  and 
to  j)rotect  every  part  of  the  gOTernment  and  every  member  of  the 
community  from  undue  and  destructive  innovations  upon  their 
charter  rights." 

The  order  should  be  affirmed. 

Order  affirmed. 

All  concur. 

NoTB  BT  THB  Rbpobtbb. —  Soo  Gom,  y.  Bearte,  182  Mabs.  642 ;  s.  c,  42  Am. 
Kep.  450;  MUlikeny.  City  Caunea,H  Tex. dSS;  a.  c.,88  Am.  Rep.  029;  Dain9 
V.  State,  68  Ala.  58 ;  s.  C,  44  Am.  Rep.  128. 

In  People  v.  Marx,  N.  Y.  Ct.  App.,  June  16,  1885,  a  statute  providixig  that 
'  *  no  person  shall  manafactoie  out  of  any  oleaginous  suhstanoe  or  suhstanoes,  or 
any  compound  of  the  same,  other  than  that  produced  from  unadulterated  milk, 
or  of  cream  from  the  same,  any  article  designed  to  take  the  place  of  butter  or 
cheese  produced  from  pure,  unadulterated  milk,  or  cream  of  the  same,  or  shall 
sell,  or  offer  for  sale,  the  same  as  an  article  of  food,"  was  KM,  unconstitutional, 
as  it  absolutely  prohibited  the  manufacture  or  sale  of  any  article  which  could 
be  used  as  a  substitute  for  butter,  however  fairly  the  character  of  the  substi- 
tute might  be  avowed  and  published,  to  drive  the  substituted  article  from  the 
market,  and  protect  those  engaged  in  the  manufacture  of  dairy  products 
against  the  competition  of  cheaper  substances,  capable  of  being  applied  to  the 
same  uses  as  articles  of  food.  This  was  beyond  the  power  of  the  legislature 
to  do.     (See  case  in  full,  82  Albany  Law  Journal,  6). 

In  State  v.  Addingfon,  77  Mo.  110,  defendant  being  prosecuted  under  the 
act  prohibiting  the  manufacture  and  sale  of  oleomargarine,  by  way  of  estab- 
lishing his  point  that  the  act  was  not  a  proper  exercise  of  the  police  power, 
and  was  therefore  unconstitutional,  offered  to  show  that  oleomargarine  was 
wholesome  as  an  article  of  food.  Held,  that  this  offer  was  properly  rejected. 
The  constitutionality  of  the  act  could  not  be  tested  in  that  way.  The  court  said  : 

"The  position  of  the  defendant  in  substance  is,  that  if  the  wholesomeness 
of  the  article  as  one  of  food  could  be  established,  thereby  the  constitution- 
ality of  the  act  which  forbids  its  sale  would  be  overthrown.  This  is  clearly 
a  non  aeqnitur.  Such  a  position,  if  pushed  to  its  logical  conclusion,  would 
utterly  overthrow  the  exercise  of  the  police  power  by  the  State  ;  overthrow 
every  law  the  wisdom  of  which  could  not  bear  the  test  of  scrutiny.  Proceeding 
on  such  a  theory,  a  man  arrested  for  killing  game  at  an  unlawful  season,  might 
appropriately  offer  to  prove  that  the  birds  killed  were  injurious  to  the  public 
or  were  destructive  to  crops.  Or  made  to  submit  to  sanitary  regnlatioiia, 
might  claim  that  there  was  no' disease  on  board  his  ship,  and  tliprpfoir*  the  law 
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which  compelled  him  to  remain  at  quarantine,  was  an  arbitrary  infringement 
of  his  constitutional  rights. 

"  We  may  make  the  broad  concession  that  a  State  cannot,  under  the  disguise 
of  the  police  power,  overthrow  the  rights  which  the  Constitution  guarantees ; 
but  notwithstanding  this,  it  cannot  be  gainsaid  that  the  legislature  may  do 
many  things  in  the  legitimate  exercise  of  that  and  other  powers,  which  how- 
ever unwise  or  injudicious  they  may  be,  are  not  obnoxious  to  the  objection  of 
being  beyond  the  scope  of  legislative  authority.  It  would  be  exceedingly 
difficult,  if  not  impossible,  to  state  beforehand  what  in  a  number  of  cases, 
should  be  regarded  as  an*  assumption  by  the  legislature  of  powers  not  war- 
ranted by  the  Constitution.  Each  case,  to  a  certain  extent,  must  be  determined 
by  its  own  circumstances,  the  court,  in  every  instance,  regarding  the  act  to  be 
Investigated  as  prima  fade  constitutional.  *  The  right  of  the  judiciary  to 
declare  a  statute  void  and  to  arrest  its  execution,  is  one  which  in  the  opinion 
of  all  courts,  is  coupled  with  responsibilities  so  grave,  that  it  is  never  to  be 
exercised  except  in  very  clear  cases ;  one  department  of  the  government  is 
bound  to  presume  that  another  has  acted  rightly.  The  party  who  wishes  us 
to  pronounce  a  law  unconstitutional  takes  upon  himself  the  burden  of  proving 
beyond  doubt  that  it  is  so.'    JBrie  A  N.  E,  R,  Co.  v.  Casey,  26  Penn.  St.  287. 

"  The  central  idea  of  the  statute  before  us  seems  very  manifest ;  it  was,  in 
oar  opinion,  the  prevention  of  facilities  for  selling  or  manufacturing  a  spu- 
riouB  article  of  butter,  resembling  the  genuine  article  so  closely  in  its  external 
appearance,  as  to  render  it  easy  to  deceive  purchasers  into  buying  that  which 
they  would  not  buy  but  for  the  deception.  The  history  of  legislation  on  this 
subject,  as  well  as  the  phraseology  of  the  act  itself,  very  strongly  tends  to  con- 
firm thhi  view.  If  this  was  the  purpose  of  the  enactment  now  under  discua- 
4doa,  we  discover  nothing  in  its  provisions  which  enables  us,  in  the  light  of 
the  authorities,  to  say  that  the  legislature,  when  passing  the  act,  exceeded  the 
power  confided  to  that  department  of  the  government ;  and  anlen  we  can  say 
ihifl^  we  cannot  hold  the  act  as  being  anything  less  than  valid." 


ToucAiEr  y.  Stsaoubb,  Butohamtok  and  Nbw  York  Bailboab 

OOKPAKY. 

(96  N.  Y.  196.) 

Negligence  —  eoTUriXnUory  —  queeUan  of  lane. 

The  platntifrs  intestate  was  killed  at  a  railroad  crossing.  The  highwaiy  eroosed 
the  track  at  an  acute  angle.  The  deceased  was  driving  a  gentle  horse,  and  the 
condition  of  the  road  was  such  as  to  prevent  fast  driving  The  night  was 
dark  and  misty,  but  plaintiffs  own  witnesses  testified  that  the  head- light  of 
the  engine  could  have  been  seen  at  a  distance  much  more  than  sufficient  to  give 
warning,  and  to  enable  him  to  escape  injury.  Held,  that  the  plaintiff  should 
have  been  nonsuited.     {See  note,  p.  658.) 
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CTION  lor  death  of  plaintiff's  intestate  by  negligence.     The 
opinion  states  the  case.    The  pLuntiff  had  jadgment  below. 


Louis  Marshall,  for  appellant. 
T.  JT.  FuHsTy  for  respondent. 

FiircHy  J.  A  carefnl  examination  of  the  testimony  given  npon 
the  trial  leads  ns  to  the  conclnsion  that  npon  the  issne  of  defend- 
ant's negligence  there  was  perhaps  a  qnestion  of  fact  for  the  jnry. 
Wiiile  the  proof  was  extremely  weak  and  its  decided  preponderance 
was  against  the  plaintiff,  it  is  difficult  to  say  that  there  was  none. 
It  is  not  in  the  least  donbtfnl  that  somewhere  between  the  whistle 
post  and  the  Jamesville  crossiDg  the  bell  of  the  engine  was  rang 
and  the  whistle  sounded.  That  fact  is  established  not  merely  by 
the  evidence  of  the  three  persons  on  the  engine  who  testify  that  they 
gave  the  signals,  but  by  passengers  on  the  train  who  heard  them, 
one  of  whom  was  a  witness  for  the  plaintiff,  and  by  two  other  per- 
sons who  resided  near  the  crossing.  The  fact  is  further  and  very 
conclusively  corroborated  by  the  circumstances  that  every  one  of 
the  plaintiff's  witnesses  heard  either  the  whistle,  or  the  bell,  or  both. 
But  the  question  when  these  signals  were  given ;  whether  at  the 
whistle  post  or  at  the  crossing ;  whether  before  the  accident  or  only 
at  the  moment  of  its  occurrence,  is  left  open  to  a  possibility  of 
doubt,  and  it  may  be,  cannot  be  determined  as  matter  of  law.  The 
whistle  post  was  distant  from  •the  crossing  about  a  quarter  of  a  mile, 
and  as  the  train  was  running  not  less  than  thirty  miles  an  hour  i^t 
took  but  thirty  seconds  to  run  from  the  signal  point  to  the  crossing, 
and  the  conflicting  theories  depend  upon  what  occurred  within  that 
brief  interval.  Several  witnesses  for  the  plaintiff  testify  that  the 
sounding  of  the  whistle  and  the  application  of  the  air-brake,  which 
last  confessedly  occurred  at  the  moment  of  the  accident,  were 
contemporaneous,  at  the  same  instant,  and  without  appreciable  in- 
terval. While  this  evidence  was  largely  matter  of  judgment,  and 
extremely  open  to  error  or  mistake,  we  cannot  reject  it  wholly,  and 
it  is  possible  that  it  brought  the  issue  within  the  province  of  the  jury. 

But  upon  the  question  of  contributory  negligence  we  disagree 
with  the  General  Term.  The  burden  was  npon  the  plaintiff  of 
showing  affirmatively,  either  by  direct  evidence  or  the  drift  of  sur- 
rounding circumstances,  that  the  deceased  was  himself  without 
fault,  and  approached  the  crossing  with  prudence  and  caie,  and 
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with  senses  alert  to  the  possibility  of  approaching  danger.  lie  must 
look  and  listen,  and  is  excusable  for  the  omission  only  when  the 
circnmstances  show  that  both  precautions  were  impossible  or  un- 
availing. There  is  no  eyidence,  direct  or  inferential,  of  the  exercise 
of  such  care  and  prudence  by  the  deceased,  lie  was  familiar  with 
the  locality,  and  had  often  passed  the  crossing.  The  highway  which 
he  trayeled  from  Syracuse  approached  the  rails  at  a  yery  acute  angle, 
and  for  a  thousand  feet  from  such  crossing  gave  an  unobstructed 
yiew  of  the  railroad.  At  the  crossing,  the  track  could  be  seen  to 
the  north  for  a  distance  of  twenty-seyen  hundred  feet,  no  obstacle 
interyening  to  bar  the  line  of  vision.  The  deceased  left  Syracuse 
after  having  indulged  to  some  extent  in  the  use  of  intoxicating 
liquor.  One  witness  rode  with  him  to  the  toll-gate  and  there  left 
him,  describing  him  as  silent  and  dull.  Some  evidence  indicates 
that  he  was  awake  at  that  point,  but  one  of  the  men  on  the  engine 
swears  that  as  deceased  approached  the  crossing  his  head  was  bent 
back  upon  some  object  behind  him  in  the  sleigh.  This  witness,  it 
18  said,  was  impeached  by  proof  of  contradictory  statements.  But 
excluding  his  evidence,  it  still  remains  apparent  that  the  decased, 
if  awake  and  exercising  his  senses  and  the  caution  demanded  by  his 
situation,  could  have  seen  and  might  have  avoided  the  train,  unless 
the  night  was  so  dark  that  he  could  not  see,  and  of  such  character 
and  surroundings  that  the  noise  of  an  approaching  train  could  not 
be  heard.  The  burden  of  establishing  affirmatively  freedom  from 
contributory  negligence  may  be  successfully  borne,  though  there 
were  no  eye-witnesses  of  the  accident,  and  even  although  its  precise 
cause  and  manner  of  occurrence  are  unknown.  If  in  such  case  the 
surrounding  facts  and  circumstances  reasonably  indicate  or  tend 
to  establish  that  the  accident  might  have  occurred  without  negli- 
gence of  the  deceased,  that  inference  becomes  possible,  in  addition 
to  that  which  involves  a  careless  or  willful  disregard  of  personal 
safety,  and  so  a  question  of  fact  may  arise  to  bo  solved  by  a  jury  and 
require  a  choice  between  possible,  but  divergent,  inferences.  If  on 
the  other  hand,  those  facts  and  circumstances  coupled  with  the  oc^ 
currence  of  the  accident  do  not  indicate  or  tend  to  establish  the 
existence  of  some  cause  or  occasion  of  the  latter  which  is  consistent 
with  the  exercise  of  proper  prudence  and  care,  then  the  inference 
of  negligence  is  the  only  one  left  to  be  drawn,  and  the  burden  rest- 
ing apon  the  plaintiff  is  not  successfully  borne,  and  a  nonsuit  for 
that  reason  becomes  inevitable. 
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In  the  present  case,  except  for  the  darkness  of  the  night,  there 
was  no  obstacle  to  the  vision  of  the  deceased  for  a  long  distance  from 
the  crossing.  Neither  houses,  nor  trees,  nor  inequalities  of  the  land 
were  obstacles  to  his  sight  for  a  distance  from  the  crossing  toward 
the  approaching  train  of  more  than  half  a  mile.  His  horse  appears 
to  have  been  quiet  and  kind,  and  susceptible  of  easy  control.  The 
approach  to  the  crossing  was  quite  bare  of  snow,  naturally  com- 
pelling a  moderate  speed  of  the  sleigh.  Unless  therefore  the  facts 
disclose  that  the  darkness  and  the  mist  were  such  as  to  make  it  im- 
possible to  see  the  head-light  of  the  engine  at  a  distance  adequate 
for  sufficient  warning,  it  is  a  necessary  inference  that  the  deceased 
did  not  look,  and  that  his  d«ath  was  the  result  of  a  blind  or  reck- 
less movement  upon  the  track,  which  ordinary  care  would  have 
surely  prevented.  The  very  darkness  made  more  necessary  the  duty 
of  watchfulness,  and  if  the  deceased  could  have  seen  the  lights  of 
the  train  in  season  for  safety,  the  accident  itself  demonstrates  that 
he  did  not  look,  or  that  if  he  did,  he  ventured  upon  a  hazardous 
effort  to  cross  in  spite  of  the  danger.  Now  the  evidence  establishes, 
without  the  least  contradiction,  that  to  one  approaching  the  cross* 
ing  and  looking  to  the  west  along  the  railroad,  the  head-light  of 
the  engine  and  the  lights  of  the  oars  were  visible  for  a  distance 
great  enough  to  give  adequate  warning.  One  of  the  plaintiff's  own 
witnesses,  upon  the  accuracy  of  whose  observation  and  the  truth  of 
whose  statement  the  plaintiff  depended  as  showing  that  the  train 
was  at  the  crossing  when  the  whistle  sounded,  clearly  establishes 
the  fact,  lie  lived  south  and  east  of  the  crossing,  at  a  distance  of 
one  thousand  forty  feet  theref ronu  He  sat  in  a  west  room  of  his 
house,  the  outlook  being  toward  the  crossing,  and  his  line  of  vision 
forming  an  acute  angle  with  the  track  at  that  point,  his  house  being 
three  hundred  and  sixty-nine  feet  in  a  direct  line  from  the  rails. 
He  sat  by  the  window,  and  hearing  a  whistle,  looked  out,  shading 
his  eyes  from  the  light  of  his  room,  and  saw  the  lights  ot  the  train, 
and  was  able  to  locate  it  as  at  or  just  south  of  the  crossing.  Another 
of  plaintiff's  witnesses  came  to  the  depot  soon  after  the  accident,  and 
noticed  a  train  going  north,  and  saw  it  near  the  water-tank.  He 
added:  ''  The  train  must  have  been  sixty  to  eighty  rods  away  then, 
1  should  think  ;  there  was  no  difficulty  in  my  seeing  it  until  after  it 
passed  the  bend  in  the  road  ;  there  was  nothing  in  the  character  of 
the  atmosphere  that  night  which  prevented  my  seeing  the  train  sixty 
rods ;  I  saw  the  lights  on  the  hind  end  of  it.'*    Still  another  of 
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plaintiff's  witnesses^  walking  upon  tho  track  with  his  back  to  an 
approaching  train,  neither  looking  nor  listening,  and  giving  no 
heed  to  the  possibility  of  danger,  was  startled  by  seeing  tho  glow 
of  the  head-light  in  front  of  him  in  time  to  take  the  alarm  and 
escape  tho  danger.  He  thinks  the  train  was  eight  or  ten  rods  off 
when  he  became  conscious  of  tho  light.  If  he  saw  it  at  that  dis- 
tance shining  from  behind  his  back,  it  is  not  at  all  doubtful,  that 
looking  toward  tho  head  light,  it  would  have  been  visible  at  a  very 
much  greater  distance.  All  the  rest  of  plaintiff's  witnesses,  how- 
ever they  emphasize  the  darkness,  admit  their  ability  to  have  seen 
lights  at  varying  distances.  The  lights  of  the  houses  as  the  train 
left  the  city,  and  tho  lanterns  of  the  trainmen  ns  they  moved  about 
the  scene  of  the  accident,  were  all  visible.  On  the  part  of  the  de- 
fendant, one  witness,  passing  soon  after  tho  accident,  could  see  the 
lights  of  the  houses  and  discern  the  fences  and  trees,  and  found  his 
way  without  difficulty,  though  his  horse  was  blind.  Two  others, 
one  stationed  over  two  hundred  feet  and  the  other  about  four  hun- 
dred feet  from  tho  crossing,  were  able  through  their  windows  and 
under  that  disadvantage,  to  see  the  lights  of  the  cars  and  so  ob- 
serve the  ]>assage  of  the  train.  Other  witnesses  found  no  difficulty 
iu  going  to  their  homes,  and  noticed  that  objects  at  the  roadside 
and  lights  in  the  houses  were  visible  as  they  passed  along.  On  this 
state  of  facts  it  is  impossible  to  doubt  that  deceased  might  have 
seen  tho  approaching  train  if  he  had  looked  for  it,  as  a  prudent 
man  should.  The  facts  leave  the  occurrence  explainable  as  to  its 
cause  and  occasion  only  by  the  theory  of  negligence  on  the  part  of 
deceased,  'ihcy  indicate  no  way  in  which  the  accident  might  have 
happened,  suggest  no  adequate  cause  which  could  or  might  have 
operated,  which  way  or  cause  showed  freedom  from  fault  on  the 
part  of  deceased,  and  could  have  produced  the  result  in  spite  of  his 
care  and  prudence.  The  evidence  leaves  no  rational  ground  for 
any  other  inference  than  one  of  neglect  and  want  of  care. 
The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 

to  abido  the  event 

Judgment  reversed. 

All  concur,  except  Ruoeb,  0.  J.,  not  sitting,  and  Danforth, 

J.,  absent. 

KOTB  BT  TRB  RsFOBTSR.— In  SthofiM  Y.  OMcogo,  etc,,  R,  Co,,  U.  S.  6a- 
prame  Conrt,  May  4,  1885,  it  was  held  that  where  a  person,  in  a  sleigh  drawn 
by  one  home,  on  a  wagon  road,  approaching  a  crossing  of  a  railroad  track. 
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with  which  he  wms  familiar,  ooald  have  seen  a  coming  train,  daring  its  pro- 
gress through  a  distance  of  seventy  rods  from  the  crossing,  if  he  had  looked 
from  a  point  at  any  distance  within  six  hundred  feet  from  the  crossing,  and 
was  struck  by  the  train  at  the  crossing  and  injured,  he  was  guilty  of  contribu- 
tory negligence,  even  though  the  train  was  not  a  regular  one,  and  was  running 
at  a  high  rate  of  speed,  and  did  not  stop  at  a  depot  seventy  rods  from  the  cross- 
ing in  the  direction  from  which  the  train  came,  and  did  not  blow  a  whistle  or 
ring  a  bell  between  the  depot  and  the  crossing,  and  a  verdict  for  the  defendant 
was  properly  directed. 

The  court,  Blatchford,  J.,  said:  **  The  suit  was  one  to  recover  damages 
for  personal  injuries  to  the  plaintiff,  caused  by  his  being  struck  by  a  train 
running  on  the  railroad  of  the  defendant,  while  the  plaintiff,  in  a  sleigh  drawn 
by  one  horse,  was  endeavoring  to  cross  the  track  on  the  13th  of  February,  1881, 
at  Newport,  In  Minnesota.  The  train  was  running  north  on  the  east  bank  of 
the  Mississippi  river,  through  Newport  to  St.  Paul,  about  four  o'clock  in  the 
afternoon,  in  daylight  on  Sunday.  The  track  was  straight  from  the  crossing 
to  a  point  two  thousand  three  hundred  and  twenty  feet  south  of  it,  and  the 
country  was  flat  and  open.  The  plaintiff  was  himself  driving,  with  a  com- 
panion in  the  sleigh,  in  a  northerly  direction,  on  a  wagon  road  which  ran  in 
the  same  general  course  with  the  railroad,  and  to  the  west  of  it,  and  attempted 
to  cross  it  from  the  west  to  the  east,  as  the  train  approached  from  the  south. 
The  crossing  was  seventy  rods  to  the  north  of  the  depot  at  Newport  Oppo- 
site the  depot,  the  wagon  road  was  two  hundred  and  eighty  feet  distant  to  the 
west  of  the  depot.  The  plaintiff  had  a  slow  horse,  and  was  following  the 
beaten  track  in  the  snow.  When  he  arrived  at  a  point  in  the  wagon  road  six 
hundred  feet  from  the  crossing,  he  could  there,  and  all  the  way  from  there 
till  he  reached  the  crossing,  have  an  unobstructed  view  of  the  railroad  track 
to  the  south,  and  of  any  train  on  it,  from  the  crossing  back  to  the  depot;  and 
when  he  reached  a  point  in  the  wagon  road  thirty-three  feet  from  the  crossing, 
he  could  have  an  unobstructed  view  to  a  considerably  greater  distance  south- 
ward beyond  the  depot.  The  evidence  shows  that  if  the  train  had  passed  the 
depot  when  the  plidntiff  was  at  a  point  six  hundred  feet,  or  any  less  number 
of  feet  from  the  crossing,  he  could  not  have  failed  to  see  the  train,  if  he  had 
looked  for  it;  and  that  if  the  train  had  not  reached  the  depot  when  the  plaintiff 
arrived  at  a  point  thirty-three  feet  from  the  crossing,  he  could  not  at  that 
point  or  at  any  point  in  the  thirty-three  feet  have  failed  to  see  the  train  be- 
yond and  to  the  south  of  the  depot,  if  he  had  looked  for  it.  When  the  train 
passed  the  depot  the  plaintiff  was  at  least  one  hundred  feet  from  the  crossing. 
The  train  consisted  of  a  locomotive  engine  and  seven  or  eight  cars.  The  en- 
gine whistled  at  a  point  four  thousand,  three  hundred  feet  south  of  the  depot 
which  was  the  whistling  place  for  that  depot.  The  wind  was  blowing  strongly 
from  north  to  south.  The  man  in  company  with  the  plaintiff  was  killed  by 
the  accident,  as  was  the  horse.  The  plaintiff  resided  in  the  neighboiliood, 
and  wss  famtliar  with  the  crossing.  After  the  accident  the  men,  horse  and 
sleigh  were  found  on  the  west  side  of  the  railroad,  showing  that  they  were 
struck  as  they  were  entering  on  the  crossing.  The  train  was  not  a  regular  one 
and  no  train  was  dne  at  the  time  of  the  Accident:  it  was  moving  at  a  high  rate 
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of  speed;  U  did  not  stop  at  the  depot;  and  it  gave  no  signal  by  blowing  a  wliis- 
He,  or  ringing  a  bell,  after  it  passed  the  depot. 

"The  groond  upon  which  the  Circuit  Court  directed  a  verdict  for  the  de. 
fendant  (2  McCrary,  268;  B.  c,  8  Fed.  Rep.  488),  was  that  the  plaintiff,  by  his 
own  showing,  was  guilty  of  contributory  negligence,  whatever  negligence 
there  may  have  been  on  the  part  of  the  defendant  Applying  the  test,  that  if 
it  woald  be  the  duty  of  the  court,  on  the  plaintiffs  evidence,  to  set  aside  as 
contrary  to  the  evidence,  a  verdict  for  the  defendant,  if  given,  the  court  had 
authority  to  direct  a  verdict  for  the  defendant,  it  considered  the  case  under 
the  rules  laid  down  in  ContinenUU  Improvement  Co,  v.  Stead,  95  U.  S.  161,  and 
especially  in  BaiUroad  Co,  v.  Houston,  95  U.  S.  697»  and  arrived  at  the  conclu- 
sions of  law  that  neither  the  fact  that  the  train  was  not  a  regular  one,  nor  the 
fact  of  its  high  rate  of  speed,  excused  the  plaintiff  from  the  duty  of  looking 
out  for  a  train;  ihat  the  fact  that  it  did  not  stop  at  the  depot  could  avail  the 
plaintiff  only  on  the  view  that  hearing  a  whistle  from  it,  as  it  was  south  of  the 
depot,  he  supposed  it  would  stop  there,  and  so  failed  to  look,  but  that  in  such 
ease  he  would  have  been  negligent,  because  it  was  not  certain  that  the  train 
would  stop  at  the  depot,  and  he  would  have  had  warning  that  a  train  was  ap- 
proaching; that  the  neglect  of  the  train  to  blow  a  whistle  or  ring  a  bell  be- 
tween the  depot  and  the  crossing  did  not  relieve  the  plaintiff  from  the  duty  of 
looking  back,  at  least  as  far  as  the  depot,  before  going  on  the  track;  and  that 
in  view  of  the  duty  incumbent  on  the  plaintiff  to  look  for  a  coming  train  before 
going  so  near  to  the  track  as  to  be  unable  to  prevent  a  collision,  and  that  the  fact 
that  he  was  at  least  one  hundred  feet  from  the  crossing  when  the  train  passed 
the  depot,  and  could  then  have  seen  it  if  he  had  looked,  and  have  avoided  the 
aoddent  b/  stopping  until  it  had  passed  by,  he  was  negligent  in  not  looking. 

"  These  conclusions  of  law  approve  themselves  to  our  judgment,  and  are  in 
accordance  with  the  rules  laid  down  in  the  cases  referred  to. 

"hkBaiiroad  Co,  v.  Houston  it  was  said:  '  The  failure  of  the  engineer  to 
sound  the  whistle  or  ring  the  bell,  if  such  were  the  fact,  did  not  relieve  the 
deceased  from  the  necessity  of  taking  ordinary  precautions  for  her  safety. 
Negligence  of  the  company's  employees,  in  these  particulars,  was  no  excuse 
for  negligence  on  her  ]>art.  She  was  bound  to  listen  and  to  look,  before  at- 
tempting to  cross  the  railroad  track,  in  order  to  avoid  an  approaching  train, 
and  not  to  walk  carelessly  into  the  place  of  possible  danger.  Had  she  used 
her  senses  she  could  not  have  failed  both  to  hear  and  to  see  the  train  which 
was  coming.  If  she  omitted  to  use  them,  and  walked  thoughtlessly  upon  the 
track,  she  was  guilty  of  culpable  negligence,  and  so  far  contributed  to  her  in- 
juries as  to  deprive  her  of  any  right  to  complain  of  others.  If  using  them,  she 
saw  the  train  coming  and  yet  undertook  to  cross  the  track,  instead  of  waiting 
for  the  train  to  pass,  and  was  injured,  the  consequence  of  her  mistake  and 
temerity  cannot  be  cast  upon  the  defendant.'  The  court  added  that  an  instruc- 
tion to  render  a  verdict  for  the  defendant  would  have  been  proper.  These 
views  concur  with  those  laid  down  by  the  Supreme  Court  of  Minnesota  in 
Brown  ▼.  Milwaukee  B,  Co,,  22  Minn.  165,  and  are  in  accord  with  the  current 
of  dedslcos  in  the  courts  of  the  States.  It  is  the  settled  law  of  this  court  that 
when  the  evidence  given  at  the  trial,  with  all  the  inferences  which  the  jur^ 
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ooald  justifiably  draw  from  it,  is  insufficient  to  support  a  verdict  for  the  plaint' 
iff,  BO  that  such  a  verdict  if  returned  must  be  set  aside,  the  court  is  not  bound 
to  submit  the  case  to  the  jury,  but  may  direct  a  verdict  for  the  defendant 
Improvement  Co,  v.  Munmm,  14  WaU.  442;  PleaeanUy.  Font,  2Q  Wall.  116;  Her- 
bert V.  BuOer,  97  U.  S.  310;  Bov^Uehv.  Boeton,  101  U.  S.  16;  Griggs y.  Houston, 
104  U.  S.  558;  BandaU  v.  Baltimore  A  Ohio  B.  Co,,  109  U.  S.  478;  Andereon 
Co.  ComWe  v.  BeaL,  118  U.  S.  227;  Baylie  v.  TVawifer*'  Ine.  Co.,  118  U.  8.  816. 
This  rule  was  rightly  applied  by  the  Circuit  Court  to  the  present  case." 

See  State  v.  Maine  Cent.  B,  Co.,  76  Me.  857 ;  s.  c,  49  Am.  Rep.  622. 

In  Brown  v.  Milwaukee,  etc.  By.  Co.,  22  Minn.  165,  referred  to  in  the  princi- 
pal case,  it  was  said  : 

"  The  fact  is  clearly  established  by  the  testimony  of  every  witness  upon  the 
subject,  and  uncontroverted  by  any  thereof  in  the  case,  that  for  the  whole 
distance  of  at  least  eighty  rods  along  the  track  from  the  crossing,  a  coming 
train  Lb  plainly  visible,  from  any  point  in  the  public  highway  between  the 
track  and  the  end  of  the  snow  fence  at  the  highway,  to  a  person  sitting  in  an 
ordinary  lumber  wagon.  The  same  is  true  as  to  every  part  of  the  highway 
from  Ferguson's  to  within  two  or  three  rods  of  such  end  of  the  snow  fence, 
and  as  to  these  two  or  three  rods  it  is  stated  that  a  train  '  right  close  by '  the 
crossing  '  cannot  be  seen  without  looking  through  the  fence.'  It  also  appears 
that  the  head-light  to  the  engine,  at  an  elevation  above  the  rails  of  ten  to 
twelve  feet,  was  lighted  at  the  time  of  the  accident,  and  that  the  height  of  the 
smoke-stack  was  about  sixteen  feet ;  that  the  light  from  the  head-light  was 
thrown  out  for  from  thirty  to  forty  rods  in  front  of  the  engine,  and  lighted  up 
each  side  of  the  railroad  to  a  distance  of  ten  or  fifteen  rods.  Assuming  thai 
the  train  traversed  the  last  eighty  rods  before  reaching  the  crossing  at  the 
highest  rate  of  speed  testified  to,  it  must  have  occupied  forty-five  seconds  in 
running  it,  and  it  is  impossible  to  resist  the  conclusion  that  the  head-light  to 
the  engine  was  plainly  visible  from  any  part  of  the  highway  along  which  de- 
ceased and  Anderson  were  then  travelling  for  the  whole  of  this  time,  and 
during  the  last  twenty  seconds  before  the  collision  they  must  have  been 
actually  within  the  limits  of  the  light  thrown  out  from  the  locomotive. 

"  In  view  of  the  only  testimony  in  the  case  based  upon  any  kind  of  measure- 
ment —  that  the  distance  from  the  end  of  the  snow  fence  to  the  crossing  was 
thirty-one  paces,  or  ninety-three  feet  —  and  the  character  of  the  estimates 
given  by  the  other  witnesses,  it  cannot  reasonably  be  assumed  that  such  dis- 
tance was  less  than  sixty  feet.  During  the  whole  of  the  time  occupied  by 
them  in  driving  over  this  space  the  train  was  in  full  view,  and  the  light  thrown 
from  its  head-light  actually  covering  them  most,  and  probably  all  the  time. 
'  The  horses  went  down  the  hill '  to  the  track,  says  Anderson,  '  at  a  moderate 
gait,'  and  it  does  not  appear  that  they  were  frightened,  or  in  the  least  unman- 
ageable. No  circumstance  appears  tending  to  show  any  difficulty  in  stopping 
for  the  train  to  pass  at  any  point  on  this  sixty  feet,  nor  at  any  point  before  that. 

"  These  clearly  are  circumstances  requiring  the  application  of  the  rule  '  that 
if  a  traveller,  by  looking  along  the  road,  could  have  seen  an  approaching 
train  in  time  to  escape,  it  will  be  presumed,  in  case  of  collision,  that  he  did 
not  look,  or,  looldng,  did  not  heed  what  he  saw.'    Whart.  Neg.,  §  882." 
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DeFeeest  v.  Warneb. 

CM  N.  Y.  217.) 

SUUtUe  of  KmUatians  —  aeknawledgment  to  stranger  —  recital  in  deed. 

A  father  oonveyed  his  land  to  hU  sons  by  a  deed  declaring  the  land  to  be.  sub- 
ject to  and  charged  with  the  payment  of  certain  notes  made  by  him,  form- 
ing part  of  the  consideration,  and  assumed  by  the  grantees.  Held,  a  suf- 
ficient acknowledgment  to  take  the  notes  out  of  the  statute  of  lindtations.* 

ACTION  on  promissory  notes.  The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Amasa  J.  Parker,  for  appellant 

MaUhew  HdU^  for  respondent 

Eabl,  J.  This  action  was  commenced  in  April,  1882,  to  recover 
on  four  promissory  notes  made  by  Michael  ^T'amer,  the  intestate, 
dated  in  1871,  1872  and  1873,  the  last  of  which  fell  due  in  April, 
1874.  The  defendants  interposed  as  a  defense  the  statute  of  limi- 
tations. To  meet  that  defense  the  plaintiff  introduced  in  evidence 
a  deed  of  a  farm  dated  April  2,  1875,  executed  by  Michael  Warner 
to  his  three  sons,  which  deed  contained  the  following  clause  : 
''The  aforesaid  piece  and  parcel  of  land  is  this  day  sold  and  con- 
veyed by  the  said  Michael  Warner  to  the  said  Samuel  S.  Warner, 
Michael  H.  Warner  and  Albert  Warner,  subject  to  the  following 
amounts  due  by  me  to  the  parties  hereinafter  specified,  which  forms 
a  part  of  the  consideration  above  expressed,  and  which  I  charge  the 
above  estate  above  conveyed  with  the  payment  thereof,  and  which 
said  several  amounts,  together  with  the  interest,  the  said  parties  of 
the  second  part  assumes  and  agrees  to  pay,  to  Daniel  DeFreest  about 
^00,  to  Mrs.  DeFreest  about  $400,  together  with  the  legal  interest 
thereon.''  It  is  not  questioned  that  the  debts  which  the  grantees 
thus  assumed  to  pay  were  the  notes  described  in  the  complaint  in 
his  action.  Upon  the  trial  the  court  denied  the  motion  of  the  de- 
fendants to  nonsuit  the  plaintiff,  and  directed  'a  verdict  for  the 
amount  of  the  notes ;  and  the  decision  having  been  affirmed  at 
the  General  Term,  the  defendants  appealed  to  this  court. 

*  See  Baehman  ▼.  RolUr  (9  Bast.  409),  40  Am.  Rep.  97. 
Vol.  L  —  83 
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The  claim  of  the  defendants  is  that  the  acknowledgment  of  the 
indebtedness  contained  in  the  deed  by  the  intestate  to  his  three 
sons  was  not  sufficient  to  answer  the  bar  of  the  statute  of  limita- 
tions, because  it  was  not  made  to  the  holder  of  the  notes.  The 
learned  counsel  for  the  defendants  contends  that  an  acknowledg- 
ment to  save  a  note  from  the  statute  of  limitations  must  be  made 
to  the  holder  of  the  note,  or  to  some  one  acting  for  him.  It  is 
not  necessary  in  this  case  to  determine  whether  or  not  that  is  a  cor- 
rect statement  of  the  rule,  for  although  sanctioned  by  the  weight 
of  authority  in  this  State,  the  cases  are  not  entirely  harmonious 
on  the  subject.  Bryar  y.  Willeocks,  3  Cow.  159 ;  Avery's  case,  6 
Abb.  Pr.  144;  Sluari  v.  IbsUr^  18  Abb.  Pr.  305 ;  Winterion  ▼. 
WinUrtony  7  Hun,  230 ;  Ross  v.  Ross^  6  Hun,  80 ;  Morrow  v. 
Morrow,  12  Hun,  38G  ;  Fletcher  v.  Updike,  67  Barb.  364 ;  Blood- 
good  V.  Bruen,  8  N.  Y.  362 ;  Wakefnan  v.  Sherman,  9  N.  Y.  85  ; 
Picketl  V.  Leonard,  34  N.  Y.  175. 

But  even  if  the  general  rule  be  as  claimed,  this  case  is  not  within 
the  rule.  Where  the  acknowledgment  is  to  a  stranger,  and  it  ap- 
pears that  it  was  the  intention  that  the  acknowledgment  made  to 
him  should  be  communicated  to  and  influence  the  creditor,  it  is  just 
as  effectual  to  defeat  the  statute  of  limitations  as  if  it  had  been 
made  directly  to  the  creditor  or  his  authorized  agent.  In  Wabe* 
man  v.  Sherman  it  was  said  by  Judge  Oardixeb  :  *'The  promise 
must  be  made  to  the  creditor  or  some  one  acting  for  him,  or  if 
made  to  a  third  person,  must  be  calculated  and  intended  to  in- 
fluence the  action  of  the  creditor.''  In  Winterton  y.  Winterion  the 
abstract  of  the  case  is  as  follows  :  ^*  The  law  does  not  require  that 
the  acknowledgment  of  a  debt,  to  render  it  effectual  under  the 
statute,  should  be  exclusively  and  wholly  made  by  the  debtor  to  the 
creditor.  It  will  defeat  the  operation  of  the  statute,  if  made  to 
the  creditor's  agent,  or  some  person  acting  for  him  or  in  his  interest, 
who  may  be  reasonably  expected  to  communicate  it  to  him,  and  on 
which  communication  he  may  be  expected  to  repose."  In  1  Smith's 
Leading  Cases,  with  Hare  and  Wallace's  notes,  page  975,  the  learned 
annotators  say  :  ''  A  debt  may  be  revived  by  a  promise  or  admission 
to  a  stranger,  if  it  sufficiently  appears  that  the  intention  was  that 
the  declaration  made  to  him  should  be  communicated  to  and  in- 
fluence the  creditor." 

The  acknowledgment  in  the  deed  of  the  intestate  to  his  sons  was 
intended  and  well  calculated  to  influence  the  action  of  the  holdt^r 
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of  the  notes  referred  to.  It  mast  have  been  intended  and  expected 
that  it  would  be  communicated  to  the  holder,  and  that  it  would  in- 
fluence his  action,  because  the  grantees  were  expected  to  make  pay- 
ments in  the  future  to  the  holder.  And  wheueyor  the  provision  in 
the  deed  thus  came  to  the  holder's  notice  ho  was  bound  thereafter 
to  act  upon  the  provision  thus  made.  He  was  bound  to  receive 
payments  from  the  grantees,  and  to  recognize  and  treat  them  as 
the  principal  debtors,  while  the  grantor  remained  simply  surety  for 
them.  Thus  we  have  a  case  where  the  acknowledgment  was  in- 
tended to  influence  the  action  of  the  creditor  and  which  the  creditor 
was  bound  to  accept  and  act  upon ;  and  therefore  it  was  just  as 
effectual  to  prevent  the  operation  of  the  statute  as  if  made  directly 
to  him. 

Therefore,  concurring  fully  in  the  opinion  pronounced  by  the 
court  below,  we  think  the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 

All  concur,  except  Rapallo,  J.,  dissenting,  and  Dakfobth,  J., 
absent 


Edwabds  y.  New  York  and  Harlem   Railroad  CoxPAinr. 

(9BN.T.MS.; 
Landlord  and  tenant  —  impUed  VHxrraniy. 

On  a  lease  of  a  building  for  exhibition  parposes,  tlie  galleries  being  designed 
only  for  a  limited  number  of  spectators,  there  is  no  implied  warrant/  thai 
thef  shall  be  safe  for  a  torbulent  crowd.* 

ACTION  for  damages  for  injuries  sustained  by  plaintiff  by  the 
falling  of  a  gallery  in  a  building  in  the  city  of  New  York  de- 
signed for  public  entertainments,  known  as  Gilmore's  Oarden,  and 
leased  by  defendant  to  one  Kelley  for  a  pedestrian  exhibition.  It 
was  conceded  that  ''the  gallery  in  question  was  built  simply  to  ac- 
commodate a  limited  number,  and  not  to  be  used  for  the  puiposa 
of  such  an  exhibition  as  the  walking  BMteh.''  Tha  opinion  states 
other  facts.     The  defwidant  had  jodgment  below. 

Smmtui  A  Morris,  for  appellant. 

Frank  Lonmis,  for  respondent. 
*  See  Bawe  ▼.  Bunking  (185  Mass.  880),  46  Am.  Bep.  471,  and  note,  474. 
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Earl,  J.  There  is  an  implied  warranty  upon  an  executory  sale 
of  merchandise  that  the  property  is  in  a  merchantable  condition; 
and  upon  the  sale  of  a  chattel  by  the  manufacturer  thereof,  that 
the  chattel  is  fit  and  suitable  for  the  purpose  for  which  it  was  in- 
tended and  is  purchased;  and  upon  the  sale  of  provisions  for  con- 
sumption,  that  they  are  wholesome  and  proper  for  use  as  food ;  but 
upon  the  demise  of  real  estate^  there  are  no  such  implied  warranties. 
It  is  a  universal  rule,  to  which  no  exception  can  be  found  in  any 
case  now  regarded  as  authority,  that  upon  the  demise  of  real  estate 
there  is  no  implied  warranty  that  the  property  is  fit  for  occupation, 
or  suitable  for  the  use  or  purpose  for  which  it  is  hired.  The  only 
implied  warranty  in  such  case  is  one  for  quiet  enjoyment.  In  Jnf^ 
V.  Harteau^  56  N.  Y.  398  ;  s.  o.,  15  Am.  Rep.  438,  it  was  held,  as 
stated  in  the  head-note,  that  *'a  lessor  of  buildings,  in  the  absence 
of  fraud  or  any  agreement  to  that  effect,  is  not  liable  to  the  lessee 
or  others  lawfully  upon  the  premises  for  their  condition,  or  that 
they  are  tenantable  and  may  be  safely  and  conveniently  used  for 
the  purposes  for  which  they  are  apparently  intended.''  Judge 
Qrover,  writing  the  opinion,  said  :  *' There  is  no  reason  for  hold- 
ing the  lessor,  in  the  absence  of  any  agreement  or  fraud,  liable  to 
the  tenant  for  the  present  or  future  condition  of  the  premises  that 
would  not  be  equally  applicable  to  a  similar  liability  sought  to  be 
imposed  by  a  grantee  in  fee  upon  his  grantor.''  In  Carson  v.  Ood- 
ley^  26  Penn.  St.  Ill,  Woodward,  J.,  said  that  there  was  a  time 
when  the  English  courts  acted  on  the  principle  that  it  is  an  implied 
condition  of  every  lease  that  the  property  is  reasonably  fit  for  the 
purpose  for  which  it  is  let,  but  that  those  courts  had  receded  from 
that  rule,  and  now  held  that  on  the  demise  of  land  there  is  no  im- 
plied obligation  on  the  part  of  the  lessor  that  it  is  fit  for  the  pur- 
pose for  which  it  is  taken,  nor  in  the  lease  of  a  house,  that  it  is  at 
the  time  of  the  demise,  or  shall  be  at  the  commencement  of  the 
term,  in  a  reasonably  fit  state  and  condition  for  habitation  ;  and  he 
cited  for  the  English  rule  the  case  of  SuUon  v.  Temple,  12  M.  & 
W.  52,  which  is  ample  authority  for  what  he  said.  In  Francis  v. 
Cockrelly  L.  H.,  5  Q.  B.  501,  Eelley,  G.  B.,  said  that  there  was  no 
implied  undertaking  by  the  lessor  that  the  demised  real  estate 
**  shall  be  reasonably  fit,  or  fit  at  all,  for  the  purpose  for  which  ft 
is  let,  that  is  for  the  purpose  of  habitation.  There  is  really  no 
analogy  at  all  between  the  case  of  a  lessor  and  lessee  of  a  house  and 
the  case  of  one  who  contracts  for  the  supply  of  a  carriage,  or  for 
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the  supply  of  a  seat  in  a  stand  upon  a  race-course,  or  for  the  safe 
passage  over  a  railway  bridge.  In  the  case  of  a  lessor  and  lessee  of 
a  house,  both  parties,  before  the  lease  is  granted  and  accepted,  as- 
certain for  themselves  the  condition  of  the  premises,  and  they  then 
enter  into  such  express  covenants  as  they  may  think  fit  for  the  re- 
pair of  the  premises,  or  for  any  other  purpose  incidental  to  the  en- 
joyment of  the  premises."  In  Thompson  on  Negligence,  323,  the 
learned  author,  citing  many  cases,  says  that  in  the  absence  of  fraud 
or  deceit,  'Hhere  is  no  implied  covenant  that  the  demised  premises 
are  fit  for  occupation  or  the  particular  use  which  the  tenant  intends 
to  make  of  them." 

Therefore  if  any  responsibility  in  this  case  attaches  to  the  de- 
fendant, it  cannot  be  based  upon  any  contract  obligation,  but  must 
rest  entirely  upon  its  delictum.  If  a  landlord  lets  premises  and 
agrees  to  keep  them  in  repair,  and  he  fails  to  do  so,  in  conse- 
quence of  which  any  one  lawfully  upon  the  premises  suffers  injury,, 
ho  is  responsible  for  his  own  negligence  to  the  party  injured.  If 
he  demises  premises  knowing  that  they  are  dangerous  and  unfit  for 
the  use  for  which  they  are  hired,  and  fails  to  disclose  their  condi- 
tion, he  is  guilty  of  negligence  which  will  in  many  cases  impose  re- 
sponsibility upon  him.  If  he  creates  a  nuisance  upon  his  premises^ 
and  then  demises  them,  he  remains  liable  for  the  consequences  of 
the  nuisance  as  the  creator  thereof,  and  his  tenant  is  also  liable  for 
the  continuance  of  the  same  nuisance.  But  where  the  landlord  has 
created  no  nuisance,  and  is  guilty  of  no  willful  wrong  or  fraud  or 
culpable  negligence,  no  case  can  be  found  imposing  any  liability 
upon  him  for  any  injury  suffered  by  any  person  occupying  or  going 
upon  the  premises  during  the  term  of  the  demise;  and  there  is  no 
distinction  stated  in  any  authority  between  cases  of  a  demise  of 
dwelling-houses  and  of  buildings  to  be  used  for  public  purposes. 
The  responsibility  of  the  landlord  is  the  same  in  all  cases.  If  guilty 
of  negligence  or  other  delictum  which  leads  directly  to  the  accident 
and  wrong  complained  of,  he  is  liable;  if  not  so  guilty,  no  liability 
attaches  to  him.  If  he  lets  a  building  for  a  warehouse,  knowing 
that  it  is  so  weak  and  imperfectly  constructed  that  the  floors  will 
break  down  from  the  weig[ht  necessarily  to  be  placed  upon  them, 
his  negligence  imposes  liability  upon  him  for  injury  to  the  person 
or  property  of  any  one  who  may  lawfully  be  upon  the  premises  using 
them  for  the  purposes  for  which  they  were  demised.  If  one  builds 
a  house  for  public  amusements  or  entertainments,   and  lets  it  for 
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those  purposes,  knowing  that  it  is  so  imperfectly  and  carelefldy 
built  that  it  is  liable  to  go  to  pieces  in  the  ordinary  use  for  which 
it  was  designed,  he  is  liable  to  the  persons  injured  through  his 
carelessness.  And  this  rule  of  responsibility  goes  far  enough  for 
the  protection  of  lessees  and  of  the  public  generally.  It  is  but  a 
just  and  reasonable  application  of  the  maxim,  sic  ut&re  iuo  ut 
aliBHum  non  Imdaa.  It  imposes  liability  upon  the  landlord  for 
his  delidum,  and  the  tenant  is  also  liable,  not  only  for  hie  negli- 
gence, but  also  upon  the  authority  of  the  case  of  Francis  t.  Cock- 
relly  by  yirtue  of  an  implied  contract  which  he  makes  with  all  the 
persons  whom,  for  a  compensacion,  he  invites  or  induces  to  enter 
his  building  to  witness  ))ublic  entertainments  given  therein  by  him 
or  under  his  supervision.  A  rule  which  would  place  a  greater  re- 
sponsibility upon  a  grantor  or  upon  a  landlord  while  out  of  posses- 
sion and  deprived  of  the  control  of  his  premises  would,  as  stated  in 
many  cases,  lead  to  much  injustice,  embarrassment  and  inconven- 
ience. There  is  no  case  which  holds  that  the  negligence  of  a 
landlord  is  to  be  inferred  simply  from  the  fact  that  a  structure 
which  he  lets  break  down.  It  may  break  down  under  such  circum- 
stances that  the  inference  of  negligence  is  irresistible  and  may  prop- 
erly be  drawn;  but  the  facts  must  show  that  he  knew,  or  had  reason 
to  know,  that  the  structure  was  dangerously  weak  and  imperfect 
In  Walden  v.  FincJi,  70  Penn.  St.  460,  in  an  action  for  an  injury  to 
property  caused  by  the  falling  of  a  storehouse,  the  court  said:  ''  The 
principle  appears  to  be  this:  that  when  the  owner  of  a  building  has 
done  all  in  his  })ower  to  erect  a  safe  structure  for  the  purpose  for 
which  it  is  to  be  used,  he  is  not  liable  to  others  for  its  occult  de- 
fects. Of  course  this  is  to  be  taken  with  the  qualification  that  he 
had  no  knowledge  of  the  defect,  and  no  reason  to  lead  him  to  be- 
lieve the  building  to  be  unsafe."  In  Carnon  v.  Oodfey,  sttpra^ 
where  the  action  was  to  recover  for  damage  to  property  caused  by 
the  falling  of  a  storehouse  let  by  the  defendant,  the  court  said: 
*'  With  his  eyes  wide  open  to  the  fact  that  the  government  would 
use  his  storehouse  for  heavy  storage,  he  let  them  have  it,  knowing 
that  it  was  unfit  for  such  use,  and  he  inserted  no  word  of  caution 
or  restraint  in  the  lease."  In  Oodley  v.  Hatfrty.  20  Penn.  St.  387; 
8.  c,  59  Am.  Dec.  7*U,  in  an  action  for  a  personal  injury  received 
from  the  falling  of  the  same  storehouse,  it  was  held  that  the  owner 
of  such  a  building  is  liable  for  injury  sustained  by  a  stranger  in 
consequence  of  its  grossly  negligent  and  insufficient  construction. 
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Woodward,  J.,  said  :  ^' If  after  it  was  finished  he  (the  landlord) 
knew  there  were  defects  in  it  which  unfitted  it  for  the  designed 
purpose,  he  should  have  stipulated  in  his  lease  against  its  being 
used  for  heavy  storage.  He  omitted  his  duty  in  both  respects. 
He  did  not  build  a  strong  storehouse,  and  he  did  not  forbid 
heavy  storage;  he  must  bear  the  consequences  of  his  neglect." 

In  Bobbins  v.  Jones,  15  0.  B.  (N.  S.)  2;il  it  was  said  by  Eule, 
G.  J. :  ''  A  landlord  who  lets  a  house  in  a  dangerous  state  is  not 
liable  to  the  tenants,  customers  or  guests  for  accidents  happening 
during  the  term ;  for  fraud  apart,  there  is  no  law  against  letting  a 
tumble-down  house,  and  the  tenant's  remedy  is  upon  his  contract, 
if  any."  In  JUellen  v.  Morrill,  126  Mass.  545,  it  was  held  that  the 
owner  of  a  building  leased  to  a  tenant  who  occupies  it  is  not  liable 
to  a  person,  who  in  passing  along  a  walk  leading  from  the  street  to 
the  building,  for  the  purpose  of  transacting  business  with  the  tenant, 
is  injured  by  falling  down  an  embankment  adjoining  the  walk,  al- 
though the  estate  was  in  that  condition  prior  to  the  letting.  Mobton, 
J ,  said  :  '^  He  (the  defendant)  had  leased  it  to  a  tenant,  and  there 
is  nothing  to  show  that  he  retained  any  control  over  the  walk,  or 
any  right  to  direct  the  purposes  for  which  the  premises  should  be 
used.  The  fact  that  the  walk  was  in  the  sai^e  condition  before  the 
demise  is  not  material.  The  defendant  did  not  guarantee  that  the 
premises  should  be  safe  for  all  the  uses  to  which  the  tenant  might 
put  them.  The  tenant  alone  had  the  right  to  determine  the  pur- 
poses for  which  he  would  use  the  premipes.  If  he  used  them  so  as 
impliedly  to  invite  people  to  visit  them  in  the  night,  it  was  his  duty 
to  make  them  safe  by  a  railing,  or  by  a  light,  or  other  warning. 
It  was  not  the  duty  of  the  landlord,  and  indeed  he  would  not  have 
the  right  without  the  consent  of  the  tenant  to  do  this."  In  Nelson 
V.  Liverpool  Brewery  Co.^  2  Com.  PL  Div.  311 ;  s.  c,  21  £ng.  R. 
308,  it  was  held  that  the  landlord  is  liable  for  an  injury  to  a 
stranger  by  the  defective  repair  of  demised  premises  only  when  he 
has  contracted  with  the  tenant  to  repair,  or  when  ho  has  been 
guilty  of  misfeasance,  as  for  instance,  in  letting  the  premises  in  a 
ruinous  condition ;  in  all  other  cases  he  is  exempt  from  responsi- 
bility for  accidents  happening  to  strangers  during  the  tenancy." 
l*hat  was  a  case  where  a  portion  of  the  building  fell  from  its  own 
weight  in  consequence  of  its  ruinous  condition,  causing  the  injury 
oomplained  of. 

lu  this  case  then,  under  all  the  authorities,  the  liability  to  thia 
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plaintiff  for  the  injuries  sustained  by  him  from  the  falling  of  the 
gallery  can  be  imposed  upon  the  defendant  only  by  proving  neg- 
ligence on  its  party  and  the  burden  of  establishing  the  negligence 
rests  upon  the  plaintiff.  Now  what  are  the  facts  ?  The  defendant 
owned  the  premises  know  as  Gilmore's  Garden,  and  rented  them  to 
one  Kelley  for  the  purpose  of  giving  therein  a  pedestrian  exhibition 
for  the  space  of  ten  days,  for  the  rental  of  $5,000.  It  was  conceded 
upon  the  trial  that  one  of  the  conditions  of  the  demise  was  that  the 
tenant  might  make  any  and  all  such  changes  in  the  interior  of  the 
building,  in  the  appointments  and  fixtures  thereof,  as  he  might  see 
fit,  at  his  own  expense,  on  condition  that  he  should  surrender  the 
premises  at  the  end  of  the  term  in  the  same  state  they  were  in  at 
the  beginning  thereof.  There  was  no  agreement  on  the  part  of  the 
landlord  to  make  any  changes  or  repairs.  In  the  progress  of  the 
trial,  subsequently  to  the  concession  referred  to,  which  should  be 
taken  as  true  haying  been  made  for  the  purposes  of  the  trial,  a 
portion  of  a  letter  written  by  the  defendant  to  Kelley  was  produced 
which  specified  that  any  alterations  contemplated  to  the  building 
must  first  be  submitted  to  the  president  or  vice-president  of  the 
defendant  for  approval,  which  being  obtained,  the  alterations  were 
to  be  made,  and  the  property  restored  to  its  original  condition,  at 
the  expense  of  the  lessee.  That  clause  in  the  letter,  assuming 
that  it  was  embodied  in  the  lease  between  the  parties,  does  not 
alter  the  effect  of  the  concession,  because  the  lessee  was  to 
determine  what  alterations  he  chose  to  make,  and  then  had  the 
right  to  make  them,  providing  he  could  obtain  the  approval  of 
one  of  the  oflficers  named.  It  does  not  appear  that  the  approval 
of  any  proposed  alteration  was  applied  for  or  refused.  So  the 
case  must  be  treated  as  if  the  tenant  had  the  right  to  make  any 
changes  in  the  interior  arrangements  of  the  premises  which  he 
saw  fit  to  make.  The  galleiy  which  fell  was  erected  at  the 
westerly  end  of  the  building  a  short  time  prior  to  the  demise,  and 
was  used  on  several  occasions  for  Mardi  Gras  and  other  festivals. 
It  was  divided  into  boxes  capable  of  holding  from  four  to  six  per- 
sons, and  each  box  was  supplied  with  a  table  and  chairs,  and  they 
were  intended  for  occupation  by  persons  who  could  be  served  with  re- 
freshments while  witnessing  the  performances  upon  the  main  floor. 
The  persons  occupying  the  boxes  during  the  festival  performances 
were  charged  a  much  higher  price  than  those  who  occupied  other 
portions  of  the  building.     The  gallery  was  built  under  the  super- 
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vision  of  au  architect,  and  was  suitable  for  the  purpose  for  which 
it  had  been  rented  and  for  which  it  had  been  used..  It  was  con- 
ceded upon  the  trial  that  it  was  built  simply  to  accommodate  a  lim- 
ited number,  and  not  to  be  used  for  such  an  exhibition  as  a  walk- 
ing match ;  but  there  was  no  concession  that  it  was  not  sufBcientlj 
strong  to  hold  all  the  persons  who  could  get  into  it,  or  that  the  de- 
fendant had  any  knowledge  whatever  of  its  weakness  or  defects.  In 
the  absence  of  proof  it  must  be  inferred  that  the  tables  and  chairs 
were  in  the  boxes  at  the  time  of  the  demise,  and  thus  that  the  use 
for  which  the  gallery  was  intended  was  apparent.  There  is  no  evi- 
dence that  the  defendant  knew  that  the  tables  and  chairs  were  to 
be  removed,  and  that  these  boxes  were  to  be  filled  with  all  the  peo- 
ple who  could  crowd  into  them.  Much  less  is  there  any  proof  that 
it  knew  or  had  reason  to  suppose  that  the  same  price  would  be 
charged  for  all  persons  entering  the  gallery  as  was  charged  for  per- 
sons entering  other  parts  of  the  building  or  that  the  boxes  were  to 
be  filled  with  a  noisy,  boisterous  crowd  or  people,  stamping  and 
keeping  time  to  music.  There  is  no  evidence  aud  no  inference  from 
any  evidence  in  the  case,  that  the  defendant  knew  or  had  reason  to 
suppose  that  the  gallery  would  be  used  in  such  a  way  as  to  endanger 
its  security.  Nor  was  there  any  proof  that  any  defect  in  the  gal- 
lery was  apparent  or  known  to  defendant,  or  that  it  could  have  been 
known  by  any  examination  that  could  have  been  reasonably  ex- 
pected or  required  or  oven  made.  The  architect,  called  as  a  wit- 
ness by  the  plaintiff,  testified  that  the  gallery  was  perfectly  safe  for 
a  quiet  crowd,  but  was  not  when  crowded  full  of  boisterous  people, 
moving  and  stamping  to  the  time  of  music,  which  would  break 
down  almost  any  structure.  The  sole  proof  by  which  it  is  sought 
to  impose  negligence  upon  the  defendant  is  that  the  gallery,  which 
was  thus  filled  by  people  thus  conducting,  fell.  There  was  no  proof 
even  that  any  of  the  timbers  in  the  gallery  were  too  small  or  weak 
and  that  they  broke,  or  that  they  were  not  properly  joined  together 
and  supported,  or  that  the  gallery  was  in  any  respect  negligently 
constructed.  The  proof  is  simply  that  it  fell,  and  the  only  appar- 
ent cause  was  the  rhythmic  tramp  of  the  people  who  filled  it,  a 
cause  which  the  landlord  certainly  was  not  bound  to  foresee  and 
guard  against.  From  such  a  state  of  things  an  inference  of  negli- 
gence is  not  justifiable.  There  was  no  proof  that  the  gallery  was 
not  built  as  strong  as  any  of  the  other  galleries  in  the  same  building. 
Kelley,  the  lessee,  knew  the  purpose  for  which  the  building  was  td 
Vol.  L  —  84 
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be  used,  and  the  character  of  the  exliibition  which  was  to  be  giyen; 
and  he  could  anticipate  the  crowd  of  persons  who  were  to  be  called 
there.  He  was  there  and  witnessed  the  manner  in  which  the  peo* 
pie  conducted  themselves  ;  that  thej  were  noisy  and  boisterous  and 
walking  about,  keeping  time  to  the  music.  He  could  have  placed 
supports  and  props  under  the  gallery.  That  much  he  could  have 
done,  eren  without  the  consent  of  the  landlord,  as  it  would  have 
been  no  alteration  of  the  building.  The  landlord  had  no  right  to 
enter  the  building  for  the  purpose  of  making  any  changes  or  alter- 
ations or  to  strengthen  or  support  the  galleries  in  any  way.  That 
duty  rested  entirely  upon  the  lessee.  I  repeat  that  there  is  not  the 
least  evidence  that  the  defendant  knew  that  the  building  was  un- 
fit for  the  exhibition  of  a  walking  match,  the  character  of  which 
was  not  generaUy  known  and  could  not  be  presumed,  or  that  the 
gallery  would  be  unsafe  for  the  persons  who  should  enter  it  for  the 
purpose  of  witnessing  that  match  ;  and  there  can  be  no  pretense 
that  the  building  or  the  gallery  was  a  nuisance.  If  it  had  been 
shown,  or  could  reasonably  be  inferred,  that  the  defendant  knew 
how  this  gallery  was  to  be  used,  and  that  it  was  dangerous  and  un- 
fit for  that  use,  and  that  it  concealed  its  knowledge  and  did  noth- 
ing to  guard  against  the  danger,  no  argument  would  be  needed  to 
establish  its  liability,  as  that  would  rest  upon  obyious  principles  of 
law  universally  applicable. 

The  case  of  Swards  y.  Edgar,  59  N.  Y.  28;  8.  c,  17  Am.  Bep,  295, 
somewhat  relied  upon  by  the  counsel  for  the  plaintiff,  is  one  where 
liability  was  imposed  upon  the  lessor  of  a  public  dock  upon  the  ground 
that  he  had  suffered  a  nuisance  in  his  dock  before  the  demise,  and  he 
was  held  liable  on  that  ground*  The  decision  was  made  against  the 
dissent  of  three  judges,  and  after  overruling  several  cases  decided 
in  courts  of  high  authority  in  this  country  and  England,  and  the 
ground  of  nuisance  is  the  only  one  upon  which  that  decision  can 
stand*  There  are  other  similar  cases  in  the  New  England  States 
and  in  England.  A  dock  is  regarded  as  a  species  of  public  high* 
way,  and  the  owner  who  suffers  a  nuisance  to  be  created  and  con* 
tinned  upon  his  dock  remains  liable  upon  the  ground  of  nuisance. 
The  case  of  Camp  v.  Woody  76  N.  Y.  9:2 ;  s.  c,  32  Am.  Itep.  282, 
does  not  sustain  plaintiff's  contention.  In  that  case  the  landlord 
was  found  guilty  of  negligence  for  not  keeping  safe  the  jiortion  of 
the  building  which  remained  in  his  possession  and  under  his  control. 
It  was  held  that  the  lessor  owed  some  duty  to  the  persons  who  with 
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bis  knowledge  and  consent  came  into  his  building,  and  might  thus 
be  exposed  to  the  danger  which  caused  the  accident  The  maxim 
sie  ttlere,  etc.,  is  sufficient  to  justify  the  decision  of  that  case^ 
which  is  based  upon  the  same  principle  which  imposes  liability  upon 
one  who  digs  a  hole  upon  his  premises  so  near  a  highway  that  trav- 
ellers are  exposed  to  the  danger  of  falling  therein  and  being  injured. 
The  case  of  Francis  y.  CockrvlU  supra,  did  not  iuYolre  the  liability 
of  a  lessor,  and  the  question  to  be  determined  in  this  case  was  not 
under  consideration  there.  The  point  decided  there  was  that  *^  a 
man  who  causes  a  building  to  be  erected  for  viewing  a  public  ex- 
hibition and  admits  persons  on  payment  of  money  to  a  seat  in  the 
building,  impliedly  undertakes  that  due  care  has  been  exercised  in 
the  erection,  and  that  the  building  is  reasonably  fit  for  the  pur- 
pose." The  liability  was  placed  upon  the  ground  that  there  was  an 
implied  contract  between  the  defendant  and  his  associates,  and 
every  person  from  whom  they  received  an  admission  fee  to  the  ex- 
hibition, and  the  distinction  between  the  liability  of  those  who 
gave  the  exhibition  in  that  case  and  took  pay  for  admission  to  the 
same,  and  the  liability  of  a  landlord  during  the  term  of  his  demise 
was  clearly  and  properly  stated,  as  shown  by  the  abstract  from  one 
of  the  opinions  hereinbefore  given.  In  the  case  of  Orote  v.  Ches- 
ter dk  Holyheatl  R.  (h.,  2  Exch.  251,  the  plaintiff  suffered  in- 
jury by  the  breaking  down  of  the  bridge  of  the  defendant,  while 
being  carried  over  the  same  by  another  railroad  company,  and  it 
was  held  that  the  defendant  was  liable.  There  was  no  question  in 
that  case  of  landlord  and  tenant  The  defendant  had  not  leased 
the  bridge  or  its  railroad  to  the  other  company,  but  for  compensation 
paid  to  it,  it  permitted  that  company  to  carry  its  passengers  over  its 
road  and  over  the  bridge  ;  and  it  was  held,  as  it  was  in  the  case 
last  cited,  that  the  defendant  was  under  a  contract  obligation  to 
furnish  a  reasonably  safe  bridge,  and  it  was  made  liable  for  a  breach 
of  the  implied  contract. 

We  are  therefore  of  opinion  that  there  was  nothing  in  this  case 
for  submission  to  the  jury,  that  the  plaintiff  was  properly  nour 
suited,  and  the  judgment  below  should  be  affirmed. 

BuoEB,  G.  J.  (dissenting.)  I  differ  with  the  majority  of  the 
court  in  respect  to  this  case,  with  some  reluctance,  and  should 
cheerfully  yield  to  their  larger  experience  and  maturer  judgment, 
were  my  own  convictions  on  the  subject  less  strong  than  they  are. 
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The  differences  which  exist  between  as  relate  mainly  to  the  prin- 
oiples  of  law  applicable  to  the  facts ;  but  as  we  also  disagree  in 
soxae  minor  particulars  as  to  the  meaning  and  effect  of  the  evidence, 
I  deem  it  proper  first  to  state  those  facts,  which  I  consider  estab- 
lished, or  fairly  inferable  from  the  proof. 

The  plaintiff,  haying  been  nonsuited,  is  of  course  entitled  to  the 
benefit  of  the  most  favorable  construction  of  the  evidence,  and  the 
determination  of  all  doubtful  inferences  in  his  favor  upon  this  ap- 
peal. 

The  case  shows  that  he  was  injured  on  the  evening  of  March  12, 
1879,  by  the  falling  of  a  gallery,  in  Gilmore's  Garden  at  New  YorL 
He  was  there  as  one  of  the  spectators  at  a  public  exhibition  called 
the  International  Walking  Match,  having  paid  the  regular  fee 
-charged  for  admission  to  the  entertainment.  At  the  time  of  the 
accident,  he  was  standing  under  the  gallery  which  fell,  it  being  at  the 
time  occupied  by  a  portion  of  the  audience.  The  plaintiff^s  right 
to  be  in  the  place  where  he  was  injured,  and  his  freedom  from  neg- 
ligence, are  not  questioned.  The  evidence  tended  to  show  that  the 
gallery  gave  way  in  consequence  of  vibrations,  produced  by  its  oc- 
cupants in  tramping,  to  keep  time  to  the  music,  and  the  insuflSci- 
ent  capacity  and  strength  of  the  structure  to  support  the  audience 
while  thus  engaged.  The  plaintiff's  right  to  recover  against  some- 
body for  the  injuries  sustained  is  not  disputed,  but  it  is  urged  that 
the  liability  rests  upon  the  lessee,  and  not  upon  the  owner  of  the 
building.  The  case  shows  that  the  defendant,  on  March  8,  1879, 
leased  the  building  in  question,  a  spacious  structure,  apparently 
capable  of  accommodating  a  multitude  of  people,  and  covering  an 
entire  square  in  the  city  of  New  York,  to  one  Eelley,  for  ten  days, 
at  a  rental  of  $5,000.  The  premises  were  let  for  the  express  pur- 
pose of  enabling  the  lessee  to  give  the  entertainment,  which  was 
being  exhibited  when  the  plaintiff  received  his  injuries.  So  &r 
as  the  case  shows  the  building  was  in  the  same  condition  when  leased 
as  it  was  at  the  time  of  the  accident,  with  the  exception  of  a  track 
and  its  railing  whieh  was  constructed  by  the  lessee  for  the  use  of 
the  pedestrians.  No  provision  was  made  in  the  lease  for  repairs  by 
either  party,  and  it  appears  thereby  that  any  alteration  by  the  ten- 
ant of  the  premises  was  prohibited,  except  upon  the  consent  of  the 
lessor  first  obtained,  and  upon  the  condition  that  they  should  be 
restored  at  the  end  of  the  term  in  the  same  state  as  when  demised. 

At  the  commencement  of  the  trial  it  was  conceded  that  the  lessee 
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had  the  right  to  make  changes  in  the  interior  of  the  building,  but 
subsequently  the  contract  itself  was  produced  and  this  concession 
was  shown  to  be  erroneous.  The  gallery  was  built  on  the  westerly 
side  of  the  building,  extending  a  distance  of  about  one  hundred 
and  twenty-four  feet,  and  forming  an  extension  of  another  gallery, 
constructed  across  the  end  of  the  building.  It  was,  so  far  as  ap- 
pears, intended  for  use  by  spectators,  and  the  extension  was  appar- 
ently built  in  the  same  way  and  supported  in  the  same  manner  as 
the  original  gallery. 

The  extension  was  divided  into  twenty-four  boxes  or  compart- 
ments with  a  passage-way  running  al<mg  the  wall  in  the  rear  of  the 
boxes  and  intended  to  facilitate  access  to  them.  The  boxes  were 
originally  furnished  with  morable  tables  and  chairs,  and  were  de- 
signed to  accommodate  from  four  to  six  persons  each,  in  witnessing 
entertainments,  and  partaking  of  refreshments,  without  leaying 
their  seats,  during  the  course  of  the  performance. 

It  was  conceded  on  the  trial  that  at  the  time  of  the  accident  these 
tables  and  chairs  had  been  removed,  but  by  whom,  or  at  what  time, 
does  not  appear.  There  is  no  evidence  that  Kelley,  the  lessee,  ever 
saw  the  chairs  and  tables,  or  knew  how  they  were  used,  and  no  evi- 
dence from  which  a  presumption  would  arise  that  he  had  done  so. 
Even  if  it  be  conceded  that  he  did  know,  it  is  not  conceived  how 
that  fact  can  be  material.  The  defendants  certainly  could  not  dis- 
charge the  duty  which  they  owed  to  the  public,  by  simply  notifying 
their  lessee,  that  they  did  not  consider  the  structure  which  they  ex- 
pressly let  for  the  exhibition  of  a  walking  match,  to  be  fit  for  that 
purpose. 

Previous  to  the  walking  match  this  gallery  had  been  used  at  the 
Arion  and  Mardi  Gras  festivals,  by  persons  having  charge  of  those 
entertainments,  by  leasing  the  boxes  to  individuals  and  parties  de- 
siring such  accommodations,  at  prices  exceeding  those  charged  for 
admission  to  other  parts  of  the  building.  The  evidence  tended  to 
show  that  the  supports  of  the  gsiUery  would  have  been  sufficient  to 
maintain  the  people  who  were  admitted  to  it,  on  the  night  of  the 
accident,  had  it  not  been  for  the  stamping  and  boisterousness 
of  the  occupants.  It  was  expressly  conceded  on  the  trial,  by  the 
defendants,  that  they  did  not  build  this  gallery  to  be  used  for  the 
purposes  of  such  an  exhibition  as  a  walking  match,  but  that  it  was 
intended  simply  for  the  accommodatitm  of  a  limited  number  of  peo- 
ple.    It  is  not  claimed  that  this  intention  and  design  wus  c*ommii- 
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nicated  by  the  owner  to  the  lessee  or  to  any  other  person,  or  that  any 
provision  was  inserted  in  the  lease,  referring  to  the  gallery,  bat  it 
is  contended  by  the  defendant  that  its  division  into  boxes  was  suf- 
ficient notice  to  all  persons  of  its  limited  capacity,  and  imposed 
upon  them  any  risk  resulting  from  the  admission  thereto,  of  a 
greater  number  of  persons  than  it  could  safely  hold,  when  it  was 
also  occupied  by  tables  and  chairs.  Eyen  if  this  circumstance  be 
regarded  as  material,  I  do  not  think  that  it  can  be  determined  as  a 
question  of  law.  Taken  in  its  most  fayorable  aspect  for  the  defend- 
ant it  presented  a  question  of  fact  merely  for  consideration  by  the 
jury.  I  do  not  think  that  the  presence  of  boxes  or  compartments^ 
in  the  gallery  of  a  building  intended  to  be  used  for  public  entertain- 
ments, necessarily  affords  notice  of  the  limited  strength  and  capac- 
ity of  the  structure  wherein  they  are  placed.  It  certainly  furnishes 
no  positive  and  detinite  indication  of  the  number  which  it  is 
designed  to  support,  and  the  duty  of  communicating  this  informa- 
tion to  the  public  rested  primarily,  I  think,  upon  those  who  designed 
the  structure  and  knew  its  limited  capacity. 

It  is  perhaps  true  that  persons  of  great  caution  and  prudence 
might  infer  from  the  division  of  the  gallery  into  boxes  that  it  was 
not  designed  to  be  filled  to  its  utmost  capacity,  but  to  determine 
from  this  fact  alone  just  how  far  it  was  safe  to  occupy  it,  and  jast 
when  prudence  would  require  access  to  it  to  be  closed,  is  a  question 
concerning  which  people  of  varying  degrees  of  intelligence,  caution 
and  sagacity  might  well  differ.  It  must  be  remembered  that  this 
gallery  was  obviously  designed  for  the  use  of  spectators,  and  was 
intended  by  the  lessor  to  be  thrown  open  for  their  accommodation 
at  public  entertainments.  The  responsibility  of  deciding  just  how- 
many  people  could  safely  be  admitted  to  it  during  the  course  of  an 
exhibition  cannot  justly  be  imposed  either  upon  a  temporary  lessee 
or  its  temporary  occupants,  whose  knowledge  of  its  insecurity  could 
only  arise  from  the  inferences  which  they  might  draw  from  the  fact 
of  its  division  into  compartments.  This  question  was  one  peculiarly 
for  the  consideration  of  a  jury  and  should  not  have  been  with- 
drawn from  them. 

The  decree  of  liability  which  rests  upon  the  owner  of  a  building 
toward  those  who  sustain  injuries  therein,  on  account  of  defects  in 
its  structure,  varies  according  to  the  use  for  which  it  is  designed. 
In  order  to  exempt  him  from  liability  in  the  case  of  a  building  lei 
for  hire  and  designed  for  public  entertainments,  the  use  for  which 
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it  is  intended  should  bo  so  obvious  from  the  form  of  the  structure 
or  other  causes  that  a  yariation  from  such  use  can  easily  be  distin- 
guished by  observers  anrl  convey  a  clear  idea  of  its  restricted  capac- 
ity. When  a  structure  )i.owever  is  let  by  its  owner  for  a  particular 
public  use,  for  which  use  he  receives  a  compensation,  there  is 
4ilways  a  warranty  implied  on  his  part  that  it  is  fit  and  adapted  to 
the  purpose  for  which  it  is  let.  There  is  generally  no  implied  war- 
ranty upon  the  part  of  a  lessor  of  dwellings  or  other  private  houses 
and  buildings  tJiat  they  are  fit  and  adequate  to  the  purposes  for 
which  they  are  leased.  Jnffe  v.  Ifarteau,  56  N.  Y,  398 ;  s.  c,  15 
Am.  Bep.  458.  But  the  rule  is  different  with  reference  to  erections 
in  which  public  exhibitions  and  entertainments  are  designed  to  be 
given  and  for  admission  to  which  the  lessors  either  directly  or  indi- 
rectly receive  compensation.  In  such  a  case  the  lessor,  by  renting 
the  premises  for  such  purposes  and  receiving  a  compensation  there- 
for, holds  out  to  the  public  that  the  structure  is  fit  and  safe,  for  the 
purposes  for  which  it  is  let,  and  owes  a  duty  to  those  who  attend 
such  entertainment,  requiring  him  to  use  all  reasonable  precautions 
to  protect  them  from  at  least  any  danger  arising  from  the  known 
imperfections  of  the  structure.  Swords  v.  Edgar,  59  N.  Y.  34 ;  8. 
c,  17  AoL  Kep.  295 ;  Camp  v.  Wood,  76  N.  Y.  92 ;  8.  c,  32  Am. 
Bep.  282  ;  Waggoner  v.  Jermaine,  3  Denio,  306 ;  Francis  v.  Coch' 
rrf/,  L.  R.,  5  Q.  B.  184,  501 ;  NoUon  v.  Western  R.  Co.,  15  N.  Y. 
444 ;  Thomas  v.  Winchester,  6  N.  Y.  397  ;  s.  c,  57  Am.  Dec.  455 ; 
Beck  V.  Carter,  68  N.  Y.  283  ;  8.  c,  23  Am.  Rep.  175 ;  Grote  v.  G. 
d  H.  li.  Co^  2  £zch.  251 ;  Campbell  v.  Portland  Sugar  Co.,  62  Mo. 
552  ;  8.  0.,  16  Am.  Bep.  503  ;  Wendell  v.  Baxter,  12  Gray,  494. 

If  a  structure  adequate  in  all  respects  for  the  purpose  for  which 
it  is  apparently  designed  be  delivered  into  the  possession  of  a  lessee, 
who  is  under  an  obligation  to  keep  it  in  repair,  and  while  thus  in 
his  possession  an  accident  occurs  by  reason  of  its  want  of  repair, 
the  liability  for  damages  thereby  occasioned  doubtless  rests  upon 
the  tenant  alone.  Moak's  Underbill  Torts,  258 ;  Clancy  v.  Byrne, 
56  N.  Y.  129 ;  8.  c,  15  Am.  Bep.  391 ;  House  v.  Meiodlf,  27  Conn. 
631.  So  too  when  the  tenant  devotes  the  premises  to  uses  other 
than  those  for  which  they  are  let,  and  injuries  occur  in  consequence 
of  such  an  unauthorized  use,  the  landlord  would  for  that  very  rea- 
son be  shielded  from  responsibility  for  the  accident  Moak's  Un- 
derbill Torts,  253 ;  Ryan  v.  Wilnon,  87  X.  Y.  471;  s.  c,  41  Am.  Bep. 
384.     But  if  any  part  of  a  structure,  designed  for  occupation  by  the 
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public,  be  so  coDstracted  that  it  cannot  safely  support  all  whom  it 
has  capacity  to  hold,  it  is  obyionsly  the  duty  of  those  authorizing 
its  use  by  the  public  and  knowing  its  insecurity,  to  take  such  pre- 
cautions, either  by  giving  notice,  or  limiting  the  number  admitted, 
as  will  obviate  any  danger  likely  to  arise  from  such  defects.  BiBck 
T.  Carter,  68  N.  Y.  283;  s.  0.,  23  Am.  Rep.  175.  In  such  a  case 
the  burden  of  proof  rests  upon  the  lessor  to  rebut  the  presumption 
of  negligence,  arising  from  the  facts,  by  affirmative  evidence  show- 
ing the  adoption  of  reasonable  precautions  to  avoid  accidents.  Mul- 
hn  V.  St.  John,  57  N.  Y.  567;  s.  c,  15  Am.  Rep.  630. 

I  think  it  entirely  immaterial  to  inquire  whether  the  person  in- 
jured in  this  case  had  a  right  of  action  against  the  lessee,  since  in 
actions  of  tort  all  of  the  persons  contributing  to  the  injuiy  are  lia- 
ble for  the  damages  occasioned  thereby.  It  is  sufficient  here  to 
say  that  there  was  evidence  upon  which  the  jury  might  have  found 
a  breach  of  duty,  on  the  part  of  the  defendant,  owing  to  the  plaint- 
iff, and  from  an  omission  to  perform  which  he  incurred  injuries. 

The  theory  now  suggested,  that  the  owner  of  a  building  designed 
to  be  let  for  the  use  of  public  entertainments  has,  upon  letting  the 
same  to  a  temporary  occupant,  thereby  imposed  upon  such  occupant, 
and  relieved  himself  from  all  liability  to  persons  lawfully  attending 
an  exhibition  therein,  and  receiving  injuries  through  defects  in  its 
original  structure,  is  a  startling  one,  and  is  so  opposed  to  what  I 
believe  to  be  settled  law  that  I  am  unable  to  assent  to  it. 

The  principles  upon  which  such  owners  have  been  held  liable  to 
the  public,  visiting  their  premises  and  receiving  injuries  thereon, 
through  defects  in  their  construction,  have  been  frequently  dis- 
cussed and  adjudged  in  the  courts,  in  the  cases  cited  as  well  as 
others,  and  a  proper  regard  for  the  authorities,  not  only  in  our  own 
court,  but  in  those  of  other  States  and  countries,  seems  to  me  to  re- 
quire the  reversal  of  the  judgment  appeided  from.  This  liability 
springs  out  of  the  obligation  resting  upon  them  to  so  guard  their 
property,  that  persons  entering  upon  it  by  their  permission  or  mvi* 
tation  shall  not  be  injured  through  any  omission  of  theirs  to  take 
all  reasonable  and  prudent  precautions  to  insure  the  safety  of  such 
persons;  and  this  liability  becomes  more  imperative  when  the  owner 
derives  an  income  from  such  use  of  the  property.  I  have  supposed 
that  it  was  an  incontrovertible  principle  of  law,  when  in  the  exer- 
cise of  any  business  or  calling,  by  whomsoever  exercised  or  however 
carried  on,  which  involves  the  safety,  health  or  lives  of  the  public,. 
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tbat  the  person  pnrsaing  such  calling  or  business  is  held  to  the  ex- 
ercise of  the  highest  degree  of  care  in  the  prosecution  thereof.  II- 
lostrations  of  this  principle  are  found  in  the  cases,  relating  to  the 
compounder  of  dr'igs  and  medicines,  the  builder  of  houses  or  struc- 
tures abutting  upon  streets  or  public  highways,  carriers  of  passen- 
gers, and  manufacturers  of  tools  or  instruments  to  be  used  in  a  haz- 
ardous business.  This  liability  does  not  rest  upon  the  theory  of  an 
express  contract  between  the  owner  and  the  person  receiving  the 
injuries,  but  is  predicated  upon  the  obligation  which  the  law  im- 
jioses  upon  all,  to  so  keep  and  use  their  property  that  others  using 
or  entering  upon  it  by  their  invitation  shall  not  be  injured  by  its 
improper  condition  or  unfitness,  and  its  inadequacy  for  the  purpose 
to  which  it  has  been  devoted. 

Whether  it  be  said  that  the  circumstances  raise  an  implied  war- 
ranty upon  the  part  of  such  owner  toward  those  accepting  his  invi- 
tation, or  impose  a  duty  upon  him  with  respect  to  the  safety  of  the 
public,  I  regard  as  entirely  immaterial.  The  nature  of  the  respec- 
tive obligations  seems  to  be  similar  and  possibly  identical,  but  either 
in  one  form  or  the  other,  the  liability  of  the  owner  seems  to  have 
been  adjudicated  in  many  cases.  When  the  plaintiff  has  given  evi- 
dence tending  to  show  an  omission,  upon  the  part  of  the  owners,  to 
perform  their  duty,  he  has  established  a  case  sufficient  to  go  to  the 
jury,  and  if  there  are  any  circumstances,  tending  to  excuse  the  ap- 
parent neglect  of  the  owner,  it  is  for  him  to  show  them. 

Here  the  facts  are  expressly  admitted  that  the  owner,  knowing 
the  unfitness  of  the  premises  for  the  ]mrpose,  lot  them  to  be  used 
for  a  walking  match,  and  the  accident  occurred  in  consequence  of 
their  unfitness  for  the  purpose.  This  apparently  made  a  good 
pri/na  farie  case  for  the  plaintiff  under  the  authorities,  and  should 
have  compelled  the  defendant  to  enter  uf>on  its  defense. 

I  have  been  unable  to  see  any  material  distinction  between  this 
case  and  that  of  Swords  v.  Edgar.  The  defendants  in  that  case 
were  the  owners  of  a  pier,  kept  for  the  accommodation  of  vessels  re- 
ceiving and  discharging  cargoes  in  the  port  of  New  York,  and  was 
leased  by  them  to  a  steamship  company  from  May  1.  }>65,  for  a 
period  of  five  years  with  a  covenant  from  the  lessees,  to  keep  it  in 
order  and  repair  during  the  term.  The  pier  was  defective  at  the 
time  it  was  let.  and  fell  from  that  cause,  while  in  the  possession  of 
the  lessees  on  May  0,  1800,  killing  the  plaintiff's  intest^ite,  who  was 
then  engaged  in  unloading  a  cargo  from  a  vessel  lawfully  lying  at 
Vol.  L— 86 
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the  pier.  There  was  evidence  tending  to  show  that  the  pier  was  too 
heavily  loaded,  at  the  time  of  the  aecideut.  It  wa;i  held  that  the 
lessors  were  liable  for  the  damage  occasioned  by  its  im|)erfections. 
It  was  s^id  by  Judge  Folqeu  in  that  case  *"  that  the  defendants  di^- 
mised  the  premises  to  other  parties,  binding  them  in  a  covenant 
to  keep  the  pier  in  good  order  and  repair.  The  defendants  were  not 
in  possession  of  the  premises  at  the  time  of  the  accident.  It  is 
claimed  that  thereby  the  defendants  are  ander  no  liability  to  the 
plaintiff.  We  have  shown  that  this  pier,  so  far  as  the  intestate  was 
concerned,  was  in  the  natare  of  a  public  place  whereon  he  was  law- 
fully engaged.  We  have  shown  that  it  was  of  such  a  nature  that 
there  was,  as  to  him,  a  duty  resting  somewhere  to  keep  this  pier  in 
reasonably  sound  and  secure  condition."  The  learned  judge  then 
continuing  says,  that  primarily  this  duty  I'ested  upon  the  occupants 
of  the  pier,  but  further  says  that  there  may  be  a  state  of  facts  which 
will  also  cast  a  liability  upon  the  lessors,  and  proceeds  as  follows  : 
'*'  When  there  has  been  a  nuisance  of  continued  existence  upon  de- 
mised premises,  the  lessor  and  lessee  may  both  be  liable  for  damages 
resulting  therefrom.  The  lessee  in  the  actual  occupation  of  the 
premises,  if  he  continues  the  nuisance  after  notice  of  its  existence 
and  request  to  abate  it.  and  the  lessor,  if  he  first  created  it  and  then 
demises  the  premises  with  the  nuisance  upon  them,  and  at  the  time 
of  the  damage  resulting  therefrom,  is  receiving  a  benefit  therefrom 
by  the  way  of  rent  or  otherwise."  It  was  also  held  that  proof  of 
misuse  of  the  structure  by  the  tenant  in  overloading  it  did  not  iu 
that  case  relieve  the  lessors  from  liability.  It  has  been  said  that 
this  case  is  inapplicable  to  the  one  in  hand  because  it  proceeds  upon 
the  ground  that  the  defect  therein  complained  of  constituted  a 
nuisance,  and  that  such  an  element  is  wanting  in  this  case.  It  h 
not  seen  however  wherein  a  defect  in  the  structure  of  a  pier,  de- 
signed for  the  use  of  that  class  of  the  public  engaged  in  commercial 
pursuits  only,  can  be  called  a  nuisance,  and  a  similar  defect  in  a 
church,  theatre  or  other  place  of  public  amusement,  which  the 
public  generally  arc  invited  to  use,  can  be  fittingly  described  by  any 
other  term.  That  case  was  in  many  important  respects,  and  (larti- 
cularly  in  relation  to  the  restricted  class  entitled  to  use  the  pier, 
I  he  covenant  to  repair  assumed  by  the  lessee,  the  lapse  of  time  after 
the  letting,  and  the  combination  of  natural  decay  with  the  original 
defect  in  construction  producing  the  accident,  a  much  stronger  case 
for  the  defendant  than  the  one  now  under  consideration.     Neither 
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do  I  think  the  case  of  Camp  v.  Wood  can  be  distinguished  from 
this  by  any  material  circumstances.  There  the  action  was  against 
an  innkeeper  who  had  let  to  others  for  a  compensation  a  hall  in 
the  third  story  of  his  house  for  the  purpose  of  enabhng  them  to  give 
a  dancing  entertainment,  to  which  all  persons  were  invited  who  were 
willing  to  pay  the  admission  fee  charged  therefor.  The  plaintiff  had 
paid  his  fee,  and  was  injured  by  falling  from  a  doorway^  in  the  sec- 
ond story  of  the  house,  which  it  was  charged  had  been  negligently 
left  open  or  unlocked  by  the  owner.  It  was  said  by  Judge  Andrews 
in  delivering  the  opinion  of  the  court:  'Mt  is  insisted  that  he  (the. 
defendant)  owed  no  duty  to  the  plaintiff  which  imposed  upon  him 
any  obligation  to  make  the  premises  safe,  and  to  see,  so  far  as  he 
reasonably  could,  that  the  door  was  kept  closed  so  as  to  prevent 
accident  This  claim  cannot,  we  think,  be  maintained.  He  let  the 
praufsesfor  hire,  and  it  is  admitted  by  the  pleadings-.thafc.tbe.pnJbb 
lie  were  invited  to  the  hall  with  his  consent  and  knowledge,  when- 
ever it  was  let  for  a  public  purpose.  The  plaintiff  was  rightfully 
there  upon  the  invitation  of  the  managers  of  the  entertainment,  im- 
plied from  the  public  character  of  the  assembly,  their  accepting  the 
entrance  fee  paid,  and  his  admission  to  the  hall.'*  **  In  this  case 
the  defendant,  by  letting  the  hall  for  public  purposes,  held  out  to 
the  public  that  the  hall  was  safe,  and  he  was  bound  to  exercise  care 
to  provide  safe  aiTangements  for  the  entrance  and  departure  of  peo- 
ple who  came  there  upon  his  invitation."  The  main  difference  in 
these  cases  seems  to  be  that  here  the  defect  existed  in  that  part  of 
the  structure  which  was  specifically  let  for  a  walking  match,  and  in 
that,  to  a  part  of  the  structure  which  was  not  let,  and  as  to  which 
DO  contract  could  be  implied,  except  one  arising  out  of  a  duty  im- 
posed. 

It  could  hardly  be  contended  that  such  a  difference  favors  the 
contention  of  the  defendant  here.  The  case  of  Francis  v.  CochrM 
is  a  leading  case  in  England  and  was  thoroughly  and  exhaustively 
considered  both  by  the  Queen's  Bench  and  in  the  Exchequer  Cham- 
ber. The  head-note  ot  the  report  in  the  Exchequer  Chamber  reads 
ae  follows:  '^  A  man  who  causes  a  building  to  be  erected  for  view- 
ing a  public  exhibition,  and  admits  persons  on  payment  of  money 
to  a  seat  in  the  building,  impliedly  undertakes  that  due  care  has 
been  exercised  in  the  erection  and  that  the  building  is  reasonably 
fit  for  the  purpose,  and  it  is  immaterial  whether  the  money  is  to  be 
appropriated  to  his  own  use  or  not."    Referring  to  the  case  of 
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Orote  V.  Chexfer  £  Holyhead  Railway  Co,,  2  Exeii.  251,  which  was 
an  action  by  a  passenger,  on  the  Shrewsbury  and  Chester  railroad, 
to  recover  damages  for  injuries  receiyed  in  consequence  of  the  fall- 
ing of  a  bridge,  built  by  another  railway  company,  and  leased  by 
them  to  the  company  upon  whose  cars  the  plaintiff  was  riding  when 
the  accident  occurred,  Chief  Baron  Eblley  says;  ''  The  question 
was  whether  the  defendants,  who  had  caused  the  bridge  to  be  con- 
structed by  an  engineer  with  whom  they  had  entered  into  a  con* 
tract,  had  not  entered  into  an  implied  contract  with  everybody  wh6 
had  occasion  lawfully  to  make  use  of  the  bridge  and  pass  over  that 
bridge,  that  it  was  reasonably  fit  for  the  purpose  for  which  it  was 
.  to  be  applied  ;  that  is,  that  it  was  safe  and  secure  against  ordinary 
risks  and  danger  for  any  one  to  pass  over  it.  It  was  held  that  the 
defendants  had  entered  into  such  an  implied  contract  and  they  were 
held  liable  for  the  consequences  of  the  defect."  This  extract  is 
preceded  by  the  remark,  *^  I  cannot  understand  upon  what  imagi- 
nable ground  it  is  to  be  supposed  that  there  is  not  such  an  implied 
undertaking  in  every  contract  of  this  description."  He  further 
says  :  ''  First,  there  is  the  principle  which  I  hold  to  be  well  estab- 
lished by  all  the  authorities,  that  one  who  lets  for  hire,  or  engages 
for  the  supply  of  any  article  or  thing,  whether  it  be  a  carriage  to  be 
ridden  in,  or  a  bridge  to  be  passed  over,  or  a  stand  from  which  to 
yiew  a  steeple  chase,  or  a  place  to  be  sat  in  by  anybody  who  is  to 
witness  a  spectacle  for  a  pecuniary  consideration,  does  warrant  and 
does  impliedly  contract  that  the  article  or  thing  is  reasonably  fit  for 
the  purpose  to  which  it  is  to  be  applied."  Baron  Martin  in  the 
same  case  says .  *'  I  do  not  at  all  pretend  to  say  whether  the  relation 
of  the  parties  raised  a  contract,  or  a  duty.  It  seems  to  me  exactly 
the  same  thing ;  but  I  am  of  opinion  when  a  man  has  erected  a 
stand  of  this  kind  for  profit,  that  he  contracts  impliedly  with  each 
individual  who  enters  there  and  pays  money  to  him  for  the  entrance 
to  it,  that  it  is  reasonably  fit  and  proper  for  the  purpose,  or  if  yon 
choose  to  put  it  in  another  form,  that  it  is  the  duty  of  the  person 
who  so  holds  out  a  building  of  this  sort,  to  have  it  in  a  fit  and  proper 
state  for  the  safe  reception  of  the  persons  who  are  admitted."  It  may 
be  said  with  reference  to  this  case  that  it  is  to  be  distinguished  from 
the  case  at  bar,  by  the  fact  that  there  the  defendant  was  one  of  a 
committee  who  received  directly  the  moneys  paid  for  entranod  by  the 
spectators,  although  they  acquired  no  interest  therein,  inasmuch  as 
they  were  devoted  by  the  committee  to  the  use  of  the  public  in  ex- 
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peiisos  for  prizes,  and  other  charges  inoarred  in  supporting  the  races. 
But  that  case  was  decided  irrespective  of  any  such  distinction, 
and  the  Orote  case  was  expressly  approved  of  by  most  of  the  six 
judges  delivering  opinions.  Aaalog>us  authorities  on  this  subject 
will  readily  recur  to  the  mind  of  every  lawyer,  and  might  be  almost 
indefinitely  cited ;  but  sufficient  have  already  been  referred  to,  to 
explain  the  reasons  which  have  controlled  my  judgment  in  the  con- 
sideration of  this  case.  My  opinion  of  the  case  rests  upon  the  un- 
disputed facts,  that  the  defendants  let  Gilmore's  Garden  for  a  walk- 
ing match,  a  purpose  for  which  they  admitted  it  was  not  designed, 
and  knowing  its  unfitness  for  that  purpose,  took  no  precautions  other 
than  those  derivable  from  its  general  appearance,  to  warn  either 
their  lessee  or  the  public  of  its  want  of  fitness  for  such  a  purpose. 
The  building  was  used  by  the  lessees  only  for  the  purpose  for  which 
it  was  specifically  let,  and  if  there  was  any  part  of  it,  not  adapted 
to  such  a  use,  it  was  the  duty  of  the  lessor  to  adopt  effectual  means 
to  permit  only  such  a  use  as  was  consistent  with  the  safety  of  those 
attending  the  entertainment.  It  cannot  be  held,  I  think,  as  matter 
of  law  upon  the  proof  in  the  case,  that  the  defendants  discharged 
the  duty  which  they  owed  to  the  people  who  visited  it  to  the  lessors' 
profit,  and  by  their  consent,  authority  and  invitation. 

Judgment  affirmed. 

Rapallo,  Akdrbws  and  Millrb,  JJ.,  concur  with  BauIi,  J. 

Danfobth  and  Finch,  JJ.,  concur  with  Ruasu,  G.  J. 


Barry  v.  Lambert. 

(98  N.  T.  aoa) 

BjUGUtor  —  evidence — truet, 

A  bond  and  mortgage  were  execated  to  defendant  and  M.,  as  exeonton,  for 
$8,000.  Of  this  amoant  |0,000  belonged  to  the  estate  and  the  balance  was 
lent  to  M.  by  the  plaintiff.  In  an  action  to  enforce  a  trust  in  the  bond  and 
mortgage  for  the  plaintiff's  loan,  declarations  of  M.,  made  soon  after  the 
loan,  when  she  was  feeble  and  expecting  soon  to  die,  t3  the  effect  that  she 
had  received  the  loan  and  that  the  plaintiff  was  to  have  an  interest  in  the 
mortgage  as  security,  and  that  she  intended  to  execute  a  written  acknowledg- 
ment to  that  effect,  A^M,  competent  and  constituting  a  valid  and  enforcaabl* 
declaration  of  trust. 
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ACTION  to  enforce  a  trust  in  a  mortgage.     The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 

Wittiatn  E.  Oisborn,  for  appellant. 
JVl  C.  Moak,  for  respondent 

R0OBay  C.  J.  The  evidence  in  this  case,  outside  of  the  admis- 
sions of  the  defendant's  deceased  co-executrix,  tended  strongly  to 
show  that  the  plaintiff,  immediately  previous  to  January  31,  1882, 
delivered  to  Maria  Lambert,  defendant's  co-^xecntrix,  the  sum  of 
1:2,000  in  bills  of  the  denomination  of  tlOO  each,  and  on  that  duy 
the  defendant^  with  his  co-executrix  of  the  estate  of  Thomas 
Lambert,  loaned  $1,800  of  this  identical  money,  together  with 
|(i,OOD  belonging  to  the  estate  and  about  t'iOJ  belonging  to  Mrs. 
Lambert,  in  one  aggregate  sum  of  $8,000  to  Margaret  Lawrence, 
taking  back  a  bond  and  mortgage  as  security  therefor  to  themselves 
as  executors. 

Outside  of  such  declarations  however  the  evidence  was  not 
entirely  clear  as  to  the  particular  understanding  and  agreement 
with  reference  to  the  disposition  of  these  moneys  entered  into, 
between  Mrs.  Lambert  and  the  plaintiff,  when  the  money  was 
delivered  to  her.  This  evidence  was  attempted  to  be  supplied  by 
proof  of  certain  declarations,  made  by  the  deceased  co-executrix, 
Maria  Lambert,  soon  after  the  loan  was  made,  in  the  presence  of 
the  plaintiff  and  other  parties.  Mrs.  Lambert  was  at  that  time  in 
feeble  health  and  her  early  death  was  then  anticipated.  The  decla- 
rations wjrj  offei*ed  to  be  proved  by  tha  witnesses  who  were  present 
at  the  time  they  were  made,  but  their  admission  was  objected  to  by 
the  defendant  upon  the  ground  that  the  declarations  of  one  execu- 
tor were  not  admissible  as  against  his  associate.  The  objection  was 
overruled  by  the  court  and  the  evidence  was  received,  to  which 
ruling  the  defendant  excepted.  This  exception  presents  the  only 
serious  question  in  the  case. 

The  proof  showed  that  Mrs.  Lambert  then  made  statements  to 
the  effect  that  she  had  received  $2,000  from  the  plaintiff,  to  make 
up  the  sum  of  $8,000  loaned  to  Mrs.  Lawrence,  and  that  plaintiff 
was  to  have  an  interest  in  the  mortgage  taken  as  security  for  the 
loan  and  to  receive  her  share  of  the  interest  as  it  was  paid  by  the 
mortgagor ;  that  she  intended  to  make  an  acknowledgment  to  that 
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effect,  either  by  her  will  or  iii  a  separate  instrament,  before  she 
died.  She  als )  stated  that  she  expected  to  li^e  until  September. 
She  in  fact  died  in  June  soon  after  this  conversation.  These  decla- 
rations were  made  by  Mrs.  I^ambert  in  reply  to  a  request  on  behalf 
of  and  in  the  presence  of  the  plaintiff,  that  she  should  make  such 
a  declaration  or  acknowledgment  as  In  the  event  of  her  death  would 
render  the  interest  of  the  plaintiff  in  the  Lawrence  mortgage  secure 
to  her.  .Mrs.  Ltiiiibert  then  promised  to  attend  to  it  us  soon  as  she 
got  a  little  stron£^er,  but  death  intervened  before  she  was  able  to 
]K^rform  her  undertaking. 

Assuming  for  the  purpose  of  the  argument  that  this  evidence  was 
admissible,  there  can  be  no  doubt  that  these  facts  raised  a  valid 
implied  trust  in  invitum  {Haddow  v.  Lundi/,  59  N.  Y.  320  ;  New- 
ioii  X,  Porter,  69  N.  Y.  13T),  and  that  the  express  acknowledgment 
made  by  Mrs.  Lambert  operated  as  a  full  and  perfect  declaration  of 
trust,  riulficient  within  the  authorities  to  charge  the  property  then 
in  the  hands  of  the  executors  with  the  obligations  of  the  trust. 

While  there  is  no  proof  of  any  express  stipulation  made  between 
the  parties  at  the  time  the  money  was  delivered,  that  the  security 
for  the  loan  was  to  be  taken  in  such  form  as  to  disclose  the 
plaintiff's  interest  therein,  yet  an  understanding  to  the  effect  that 
the  plaintiff  was  the  owner  of  one-fourth  of  the  mortgage  and  of 
the  interest  accruing  thereon  must  be  implied  from  the  absence  of 
any  agreement  tnmsf erring  the  title  of  the  money  advanced  to  the 
executors.  A  trust  by  implication  arises  from  the  use  of  the  money 
according  to  such  understanding  and  agreement,  and  notwithstand- 
ing the  security  was  taken  in  the  name  of  the  executors,  equity  will 
protect  the  interest  of  the  bene6ciary  and  follow  the  property  in 
which  the  money  was  invested  and  impose  a  lien  thereon  in  favor  of 
the  plaintiff  to  the  extent  of  the  sum  belonging  to  her  thus 
advanced  and  invested.  Price  v.  Blakemore,  6  Beav.  507 ;  Perry 
Tnists,  §  842 ;  Matter  of  Frazer,  92  N.  Y.  240 ;  In  re  European 
Bank,  L.  R.,  5  Ch.  App!  358 ;  Pen7ieU  v.  Deffeil,  4  DeO.,  M.  &  G. 
(53  Eng.  Ch.)372. 

Xo  difficalty  arises  from  the  blending  of  the  money  of  the  estate 
with  that  of  another  person  in  the  same  loan,  for  the  units  of 
which  it  is  composed  being  of  equal  value,  it  is  clearly  severable  and 
distinguishable,  and  sufficient  data  are  given  to  enable  such  sever- 
ance to  be  niiulo.  Tlie  cases  above  cited  show  numerous  instances 
in  which  such  u  separation  has  been  decreed.     Conceding  for  the 
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present  that  the  admissions  of  Mrs.  Lambert  were  incompetent  tu 
establish  the  facts  upon  which  a  trust  in  inviium  can  be  decreed,  it 
is  nevertlieless  true  that  her  statement  also  operated  as  a  valid 
declaration  of  trust  It  is  well  settled  that  a  trust  in  personal 
property  may  be  created  by  parol,  and  that  no  particular  form  of 
words  is  necessary  for  its  creation,  but  the  words  or  acts  relied  on 
to  effect  that  object  should  be  unequivocal  and  plainly  imply  that 
the  party  making  them  intended  to  diyest  himself  of  his  interest  in 
the  property  and  to  hold  it  thereafter  for  the  use  and  benefit  of 
another.  Hill  Trusts,  130  ;  Mariin  v.  Funky  75  N.  Y.  140  ;  s.  c, 
31  Am.  Sep.  446 ;  YouTig  v.  Young,  80  N.  Y.  438 ;  Willis  v.  Smyfh, 
91  N.  Y.  297 ;  s.  c,  36  Am.  Bep.  634.  This  is  all  that  is  required 
to  create  a  trust  even  as  against  the  owner,  and  although  he  con- 
tinues to  retain  possession  of  the  property  devoted  to  the  trust. 
But  when  the  legal  title  is  in  one  party  and  the  equitable  ownership 
in  another,  it  is  only  necessary  for  those  facts  to  appear  in  order  to 
constitute  the  holder  a  trustee  for  the  benefit  of  the  other.  Pye'if 
case,  18  Vesey,  140. 

The  evidence  aside  from  the  declarations  in  question  tended 
strongly  to  establish  these  facts,  and  a  strong  presumption  of  an 
intended  trust  might  fairly  be  implied  from  the  nature  and  sur- 
roundings of  the  transaction. 

By  the  will  of  Thomas  Lambert,  his  wife,  Maria  Lambert,  wa^ 
given  a  life  estate  in  all  of  his  property,  both  real  and  personal,  and 
his  executors  were  directed  to  keep  it  invested  during  her  life  and 
pay  to  her  the  income  thereof  as  long  as  she  should  live.  The 
duties  of  their  office  required  the  executors  to  seek  for  advantageoas 
investments  and  keep  the  moneys  of  the  estate  employed.  It  was 
entirely  within  their  power,  if  it  was  not  their  duty,  in  csise  a 
profitable  investment  offered  itself  larger  in  amount  than  tho  avail- 
able assets  of  the  estate,  to  supplement  them  with  otlier  funds,  if 
they  could  be  legitimately  obtained  from  other  parties.  These 
moneys  were  received  by  Mrs.  Lambert  under  such  a  contingency, 
and  she  was  engaged  in  the  lawful  and  legitimate  performance  of 
her  duties  as  an  executrix  when  she  received  and  invested  them. 

There  is  nothing  in  the  office  or  obligations  of  executors  that 
precludes  them  from  acting  as  trustees  upon  other  trusts  and  for 
other  beneficiaries  if  the  transaction  is  not  inconsistent  with  the 
duties  which  they  owe  as  executors.  Neither  will  that  fact  subject 
property,  thus  held  by  them  in  trust,  to  the  hazard  of  a  loss  on 
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account  of  their  diiai  character,  so  long  as  such  property  can  be 
sepuratod  and  distinguished  from  the  funds  held  by  them  under 
their  trust  as  executors. 

The  transaction  between  the  plaintiff  and  Mrs.  Lambert  wiis,  so 
far  as  hero  appears,  a  beneficial  one  for  both  of  the  funds  intrusted 
to  her,  and  in  receiving  the  plaintiff's  money  she  was  acting  in  the 
performance  of  her  legitimate  duty  as  an  executrix.  It  was  clearly 
the  duty  of  Mrs.  Lambert  when  she  used  the  plaintiff's  money  in 
acquiring  this  mortgage,  to  haye  caused  a  recognition  of  the 
plaintiff's  interest  to  appear  in  the  instrument  itself  {Price  y. 
Blakemore,  supra),  and  it  was  evidently  her  intention  to  repair  this 
omission  before  her  death  by  making  such  a  declaration  of  trust  as 
would  protect  the  interest  of  the  plaintiff,  and  the  question  in  this 
case  is  whether  legal  proof  has  been  given,  from  which  a  court  of 
equity  will  find  the  existence  of  the  trust. 

Go-executors,  however  numerous,  constitute  an  entity  and  are 
regarded  in  law  as  an  individual  person.  Consequently  the  acts  of 
any  one  of  them  in  respect  to  the  administration  of  estates  are 
deemed  to  be  the  acts  of  all,  for  they  have  all  a  joint  and  Aitire 
authority  over  the  whole  property.  Williams  Executors,  810 ; 
Wheeler  v.  Wheeler.  9  Cow.  34.  Thus  one  of  two  executors  mav 
assign  a  note  belonging  to  the  estate  of  the  testator  ( Wheeler  v. 
Wheeler,  eupra)j  or  make  sales  and  transfera  of  any  personal  property 
of  the  estate.  Bogert  v.  Hertell,  4  Ilill,  492.  He  may  release  or 
pay  a  debt,  assent  to  a  legacy,  surrender  a  term  or  make  an  attorn- 
ment without  the  consent  or  sanction  of  the  others.  Williams 
Executors,  812 ;  Jackson  v.  Shaffer,  11  Johns.  513 ;  Douglass  v. 
Saiierlee,  11  Johns.  16 ;  Murray  v.  Blatchford,  1  Wend.  583 ;  s.  c, 
19  Am.  Dec.  537.  It  was  said  in  Wheeler  v.  Wheeler ,  supra, 
'*  That  if  a  man  appoints  several  executors,  they  are  esteemed  in 
law  as  but  one  person  representing  the  testator,  and  that  acts  done 
by  any  one  of  them  which  relate  to  the  delivery,  gift,  sale  or  release 
of  the  testator's  goods  are  deemed  the  acts  of  all."  It  would  seem 
to  follow  from  this  principle  that  they  have  the  power  of  joint  and 
several  agents  of  one  principal  and  that  any  act  done  or  performed 
i>y  one  within  the  scope  and  authority  of  his  agency  is  a  valid  exer- 
cise of  power  and  binds  his  associates. 

it  is  quite  true  however  that  neither  executors  nor  adminis- 
trators, whether  acting  separately  or  jointly,  have  authority  to  create 
jSLn  original  liability  on  the  part  of  the  estate  or  enter  into  an  execn- 
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tory  cou tract  binding  upon  or  enforceable  against  it.  McLaren  t. 
Mc Martin,  36  \.  Y.  88 ;  FerHn  v.  Myrick,  41  N.  Y.  315  ;  AnsHn 
V.  Munro,  47  N.  Y.  366. 

It  would  seem  to  follow  as  the  result  of  the  authorities,  that  the 
powers  of  executors,  in  the  administration  of  estates  confided  to 
them,  are  commensurate  with  those  expressly  granted  or  necessarily 
implied,  from  the  nature  of  the  duties  imposed  upon  them,  and 
their  power  to  bind  their  associates  by  their  acts  is  limited  only  by 
the  nature  of  the  transactions  they  are  called  upon  to  perform. 
Thus  having  no  power  to  bind  the  estate  by*  a  new  contract,  or  to 
revive  u  demand  which  has  once  expired,  neither  their  contract? 
nor  admissions  can  have  the  effect  of  creating  one  or  reviving  the 
other;  but  having  the  original  power  to  transfer  the  property  of 
the  estate  for  the  purposes  of  their  trust,  any  act,  whether 
performed  by  one  or  all  which  has  this  effect,  is  within  their 
authority,  and  binds  the  estate.  It  must  be  assumed  however 
that  such  a  transfer  is  made  for  a  lawful  purpose,  and  in  form  suf- 
ficient to  operate  as  a  transfer  of  property  between  individuals. 

Wb  are  therefore  of  the  opinion  that  the  acknowledgments  of 
Mrs.  Lambert  constituted  a  good  declaration  of  trust,  and  that  the 
making  thereof  was  an  act  done  in  the  performance  of  her  duty,  as 
an  executrix  of  the  estate  of  Thomas  Lambert,  which  operated 
upon,  and  was  enforceable  against  it.  It  would  hardly  be  con- 
tended under  the  circumstances  of  this  case,  that  a  declaration 
made  by  Mrs.  Lambert  at  the  time  these  moneys  were  received  by 
her,  as  to  the  purpose  for  which  they  were  received,  would  have 
been  incompetent  to  prove  her  trust  character,  even  as  ngainst  her 
co-executor;  and  it  is  diflScult  to  see  why  a  .similar  declaration 
made  by  her  at  a  subsequent  time  would  not  be  equally  competent. 
Such  a  declaration  could  in  no  just  sense  be  said  to  create  any  lia- 
bility against  the  estate  represented  by  her,  or  subject  it  to  any 
action  on  account  of  the  statement  made,  for  such  an  action  could 
arise  only  by  a  wrongful  refusal  on  the  part  of  the  executors,  to 
recognize  the  plaintiff's  equitable  rights  of  property.  The  arrange- 
ment shown  by  such  a  declaration,  instead  of  creating  a  liability 
against  the  estate,  would  simply  have .  the  effect  of  protecting  the 
party  advancing  the  money,  from  an  unjust  claim  of  ownership  on 
the  part  of  the  executors,  by  reason  of  the  form  in  which  the  s^ 
curities  for  the  loan  were  taken. 

The  establishment  of  this  trust  works  no  injury  to  the  estate,  for 
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the  evidence  aside  from  the  declaration  shows  quite  conclusively 
that  the  plaintiflTa  moneys  to  the  extent  of  the  lien  claimed,  and  to 
which  the  estate  had  no  title,  went  to  mnke  up  the  value  of  the 
property  now  in  the  possession  of  the  defendant. 

Some  objections  were  made  by  the  appellant  to  remarks  that  fell 
from  tlie  plaintiff  while  giving  her  evidence,  that  tended  to  show' 
personal  communications  and  transactions  between  herself  and  Mrs. 
Tiambert.  The  witness  was  admonished  by  the  court  not  to  relate 
such  transactions,  and  no  ruling  wjis  made  by  the  court,  or  excep- 
tion taken  by  the  ap;>ellant  on  the  subject  of  such  evidence  on  the 
trial.  After  the  close  of  the  trial  the  apx>ellant  asked  to  have  these 
expressions  struck  out.  This  motion  was  denied  by  the  court,  and 
we  think  correctly  disposed  of. 

The  expressions  referred  to  were  inadvertently  used  by  the  wit^ 
ness,  were  ruled  as  incompetent  by  the  court  at  the  time  they  were 
made,  and  were  not  relied  upon  in  deciding  the  case. 

The  conclusion  arrived  at  on  the  main  point  of  the  case  renders 
it  unnecessary  for  us  to  consider  the  question  as  to  the  admissibil- 
ity of  the  declarations  of  one  executor  against  his  associate  when 
offered  as  evidence  to  prove  the  facts  stated  in  such  declarations. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 

All  concur. 


Drbevoisb  y.  New  York,  Lake  Erie  and  Western  Railroad 

Company. 

(W  N.  Y.  877.) 

Statute  —  extra-territorial  forre, 

Aa  mction  of  damages  for  death  caused  by  Degligence  in  another  State  cannot 
be  maintained  in  this  State  without  proof  of  the  existence  of  a  like  statute 
In  that  State.* 


A 


CTION  for  death  of  plaintiff's  intestate  by  negligence.     The 
opinion  states  the  case.     The  defendant  had  judgment  below. 


•See  Bmriek  ▼.  Minmtapolis,  etc.,  Ry.  Co.  (81  Minn.  11),  47  Am  Rep.  771; 
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(^  NEW  YORK, 


Debevoise  v.  New  York,  Liike  £rie  and  WoBtera  Railroad  Company. 


John  H'.  LyoHy  for  appellant. 

i- '  -  • 

:  ''  Louis  E.  Carry  for  respondent, 

'  Earl,  J.  This  action  was  brought  to  recover  damages  for  neg- 
ligently causing  the  death  of  James  Debevoise,  a  brakeman  in  the 
service  of  the  defendant,  it  was  alleged  in  the  complaint,  and 
proved  by  uncontradicted  evidence,  upon  the  trial,  that  the  death 
was  caused  at  Penn  Horn  in  the  State  of  New  Jersey.  After  the 
close  of  the  plaintiff's  evidence,  and  again  at  the  close  of  the  entire 
evidence,  the  defendant  moved  that  the  plaintiff  be  nonsuited  upoD 
several  grounds,  the  first  of  which  'Uy  "  that  it  appears  by  the  tes- 
timony that  the  death  occurred  in  the  State  of  New  Jersey,  and 
therefore  that  the  statute  of  the  State  of  New  York  under  which 
this  action  was  brought  does  not  apply." 

This  right  of  action  depends  entirely  upon  statute  law.  Such  a 
right  of  action  did  not  exist  at  common  law.  There  was  no  proof 
that  the  common  law  of  New  Jersey  had  been  changed  or  that  any 
statute  existed  there  authorizing  an  action  to  be  maintained  to  re- 
cover damages  against  one  who  has  negligently  caused  the  death  of 
another.  Our  statute  has  no  extra-territorial  effect,  and  we  cannot 
infer  or  presume  that  a  similar  statute  exists  in  New  Jersey.  There 
was  therefore  a  vital  defect  in  the  plaintiff's  proof,  which  was 
plainly  pointed  out,  and  the  nonsuit  was  properly  granted.  Whit' 
ford  V.  Panama  R.  Co.y  23  N.  Y.  465;  McDonald  v.  Mathry,  77  N. 
Y.  546;  s.  c,  33  Am.  Rep.  664;  Leonard  y.  Columbia  Steam  Nov, 
Co.,  84  N.  Y.  48;  8.  c,  38  Am.  Rep.  491. 

It  was  not  necessary  for  the  defendant  to  allege  in  its  answer  that 
the  death  occurred  in  New  Jersey,  and  that  there  was  no  statute 
there  authorizing  the  maintenance  of  this  action.  The  plaintiff 
was  bound  to  show,  both  by  his  complaint  and  proofs,  that  he  had 
the  right  upon  the  law  and  the  facts  to  maintain  his  action;  and 
this  is  a  case  therefore  of  the  failure  of  facts  to  constitute  a  cause 
of  action,  both  in  the  complaint  and  the  proofs,  and  the  defendant 
could  take  advantage  thereof  at  the  trial. 

We  are  therefore  of  the  opinion  that  the  judgment  should  be  af- 
firmed, with  costs. 

Judgment  affinned. 

All  concur. 
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Pabker  V.  Stroud, 

(96  N.  T.  8791) 

Negotiable  instrument  —  note  on  demand — liability  of  indorser. 

The  jndorser  of  a  note  payable  on  demand  at  a  specified  place  is  not  liable 
until  formal  demand  at  that  place ;  such  demand  maj  be  made  at  any  time ; 
and  the  statute  of  limitation  does  not  begin  to  run  until  such  demand. 

ACTION  on  note.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

Earl  L.  Stimson,  for  appellant. 
3f.  E.  Barlow,  for  respondent. 

RuQER,  C.  J.  The  sole  defense  in  this  action  is  the  statnte  of 
limitations,  and  it  therefore  becomes  necessary  to  determine  when 
it  commenced  to  run  upon  the  cause,  stated  in  the  comphiiDt. 
Section  74  of  the  Code  of  Procedure  being  the  law  in  force  at  the 
time  the  obligation  in  suit  was  given,  reads  as  follows :  *'  Civil 
actions  can  only  be  commenced  within  the  periods  prescribed  in 
this  title  afler  the  cause  of  ad  ion  shall  have  accrued,  except/'  etc. 
Section  01,  subdivision  1,  (hen  prescribes  the  following  limitations  : 
''  Within  six  yeara,  an  action  upon  a  contract,  obligation  or  lia- 
bility, express  or  implied,''  excepting,  etc.  These  sections  contain 
the  limitations  applicable  to  this  cause  of  action,  and  by  determin- 
ing the  time  when  a  right  to  sue  accrued  to  the  holder,  against  the 
indorser,  upon  the  demand  in  suit,  we  shall  have  the  solution  of 
the  question  raised  by  this  appeaL 

The  action  is  brought  against  the  defendants,  as  representatives  of 
the  estate  of  the  indorser,  upon  a  promissory  note  made  by  one 
^lasou,  reading  as  follows  : 

"  »1,100.  Canastota,  N.  Y.,  Nov,  23,  1870. 

**  On  demand  I  promise  to  pay  to  the  order  of  Charles  Stroud 
Eleven  Hundred  Dollars  at  the  Importers  and  Tradei*s'  Xational 
Bunk,  New  York  City,  value  received  with  use. 

"  V.  W.  MASON." 

Indorsed:  ''Charles  Steoud." 
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Payment  of  the  note  was  demanded,  and  refused  at  the  bank 
named  therein,  in  February,  1880,  and  due  notice  of  non-payment 
was  given  to  the  indorser.  The  action  was  commenced  in  March, 
1881. 

The  plain  import  of  the  indorser's  contract  in  this  case  is,  that 
^he  maker  of  the  note  will  pay  the  same  at  a  certain  time  and 
place ;  and  if  it  remains  unpaid  after  demand  made  at  such  time 
and  place  he  will  pay  it  upon  notice  of  its  nonpayment  Berkshire 
Bank  V.  Jonf^n^  6  Mass.  524.  It  is  very  clear  that  no  cause  of  ac- 
tion arises  against  the  indorser,  upon  such  a  contract,  until  after  a 
demand  made  at  the  time  and  place  stipulated,  and  the  neglect  of 
the  maker  to  pay  the  same.  The  undertaking  of  the  indorser  is 
conditional,  and  an  omission  by  the  holder  to  comply  with  the  con- 
dition imposed,  by  the  contract,  under  which  the  indorser's  obliga- 
tion arises,  o])erates  to  discharge  him  altogether  from  liability. 
Story  Prom.  Notes,  §  230  ;  Bank  of  U.  S.  v.  Smith,  11  Wheat.  171. 

A  demand  of  payment,  at  the  place  named.,  is  an  essential  part 
of  the  contract  so  far  as  the  indorser  is  concerned,  and  no  right  of 
action  accrues  to  the  holder  until  ''after  demand  has  been  made  in 
strict  compliance  with  the  terms  of  the  contract  and  due  notice 
given  of  the  default."  Wokoti  v.  Van  Santvoordy  17  Johns.  248  ; 
Wood  worth  v.  Bank  of  America,  10  Johns.  302  ;  8.  c,  10  Am.  Dec. 
239;  Fermr  v.  WittiamSy  37  Barb.  10.  This  is  said  to  be 
otherwise  as  to  the  maker,  for  he  is  under  a  general  obligation 
to  pay  the  debt,  and  even  a  tender  of  payment  by  him  does 
not  discharge  his  obligation,  although  he  has  contracted  to  pay 
the  mcmey  at  a  certain  time  and  place.  This  Inis  been  held,  so  fur 
as  the  maker  is  concerned,  to  have  reference  only  to  the  mode 
of  performing  the  contract,  and  the  neglect  of  the  holder,  to  de- 
mand payment  at  the  time  and  place,  does  not  discharge  the  debt  as 
to  the  maker,  but  simply  subjects  the  holder  to  the  hazard  of  bein? 
defeated  as  to  costs,  upon  proof  by  the  maker  of  readiness  to  i>ay  at 
the  time  and  place  mentioned.  Authorities  above  cited.  .\  ques- 
tion however  which  has  been  more  seriously  discussed  in  the  case8 
arises  over  the  liability  of  an  indorser,  upon  a  note  payable  on  de- 
mand, and  bearing  interest,  with  respect  to  the  time,  when  it  shall 
be  considered  due.  Since  the  case  of  Merrift  v.  Todd,  23  N'.  Y.  28. 
no  determination  contrary  to  the  pnnciples  there  laid  down  hiui 
been  made  in  this  State,  and  although  that  decision  has  been  some- 
vvhnt  criticised  in  later  cases,  it  has  now  been  acquiesced  in  too  long. 


MARCH  TERM,  1885.  687 

Parker  v.  Stroud. 

as  the  law  of  the  land,  to  be  open  to  question  or  dispate.  The  case 
was  expressly  followed  in  Pardee  v.  Fishy  60  N.  Y.  265  ;  &  c.«  19 
Am.  Rep.  176,  and  was  conceded  to  be  the  law,  upon  the  same  facts,  in 
the  later  cases  in  this  court,  in  which  it  has  been  referred  to.  Her- 
rick  V.  Wooherion,  41  N.  Y.  581 ;  s.  a,  1  Am.  Rep.  461  ;  Wheeler 
V.  Warner,  47  N.  Y.  519  ;  Crim  v.  Starkweather,  88  N.  Y.  339 ; 
B.  c,  42  Am.  Rep.  325. 

The  rule  laid  down  in  Merritt  y.  Todd  is  stated  in  the  head-note 
as  follows  :  ^*  A  promissory  note  payable  on  demand,  with  interest, 
is  a  continuing  security,  an  indorser  remains  liable  until  an  actual 
demand,  and  the  holder  is  not  chargeable  with  neglect  for  omitting 
to  make  such  demand  within  any  particular  time."  The  facts  of  thi^ 
case  bring  it  directly  within  the  rule  thus  laid  down. 

Any  question  which  may  arise,  as  to  the  liability  of  an  indorser, 
upon  a  promissory  note  payable  with  interest,  on  demand,  upon 
which  the  statute  has  been  allowed  to  run,  by  its  holder  in  favor  of 
the  maker,  is  unnecessary  to  consider  in  this  case,  as  the  note  here 
has  been  kept  alive  against  the  maker  by  the  payment  of  interest, 
and  the  indorser  has  always  had  it  in  his  power  to  end  his  liability 
by  taking  up,  and  enforcing  it  against  the  maker. 

While  the  long  delay  in  this  case  presents  one  of  extreme  indul- 
gence on  the  part  of  the  holder,  to  the  maker,  and  to  appears  sus- 
ceptible of  unfair  operation  against  an  indomer,  yet  it  comes  clearly 
within  the  principle  decided  in  Merritt  v.  Toild,  and  consistency  as 
well  as  certainty  in  legal  rules  constrains  us  to  adhere  to  the  rule 
there  laid  down. 

It  was  said  in  the  court  below,  and  has  been  urged  in  the  argument 
before  us,  that  certain  letters  addressed  by  the  holder  to  the  maker, 
requesting  payment,  operated  as  a  sufficient  demand,  to  cause  the 
statute  to  commence  to  run  against  the  note,  in  favor  of  the  in< 
dorser.  The  authorities  hereinbefore  cited  seem  to  show  that  no 
such  request  or  demand  is  sufficient  to  support  a  cause  of  siction 
against  the  indoraer  of  a  note  payable  at  a  particular  time  and  phice; 
and  even  a  letter  from  the  maker  stating  his  inability  to  make  pay- 
ment, does  not  excuse  the  necessity  of  a  formal  demand.  Picroe  v. 
Whitney,  29  Me.  188.  Indeed  such  a  demand  is  ineffectual  for  any 
purpose,  except  i^erhaps  from  the  reason  tissigned,  a  waiver  of  a 
more  formal  demand  may  be  implied  as  against  the  person  upon 
whom  it  is  made.  Lockwood  v.  (-nnvford^  18  Conn.  361  :  Kifig  v. 
Crowell,  61  Me.  244. 
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The  theory  upon  which  a  demand,  required  either  by  the  terms 
of  a  contract,  or  the  rules  of  law,  is  made  necessary,  is  to  enable 
the  party  liable  to  perform,  an  opportunity  to  protect  himself,  by 
performance,  from  suit  and  costs.  If  upon  a  demand  by  letter  the 
maker  remain  silent,  or  having  the  means  to  perform,  awaits  a  de- 
mand accompanied  by  an  authority  to  accept  performance,  it  cannot 
be  said  that  he  has  committed  a  breach  of  his  contract.  1  Pars,  on 
Bills  and  Notes,  372.  It  is  essential  to  the  validity  of  a  demand, 
that  it  shall  be  made  by  a  person  authorized  to  receive  payment, 
and  deliver  the  instrument  uix)n  which  it  is  founded,  and  the  per- 
son upon  whom  it  is  made,  must  then  be  afforded  an  opportunity, 
by  immediate  payment  or  performance,  to  protect  himself  from  the 
consequences  of  a  breach  of  contract.  1  Dan.  Neg.  Inst.  518; 
Tredick  v.  Wendell  1  N.  H.  80  ;  Doubleday  v.  Kress,  50  N.  Y.  410; 
s.  c,  10  Am.  Rep.  502.  The  obligation  to  make  a  demand  implies 
an  opportunity  afforded  for  performance,  and  there  must  be  a  per^ 
son  present  to  receive  payment,  as  well  as  one  from  whom  payment 
is  demanded,  in  order  to  establish  a  breach  of  contract.  Not  only 
does  the  nature  of  the  act  lead  to  the  conclusion  that  a  demand  by 
letter  is  insufficient  to  charge  the  indorscr,  but  the  principles  laid 
down  by  elementary  writers,  as  well  as  those  adjudged  in  numerous 
reported  ciises,  are  uniform  to  the  same  effect.*  3  Kent  Com. 
(11th  ed.)  128  ;  1  Dan.  Neg.  Inst  518  :  Ghitty  Bills  (12th  Am.ed.) 
415  ;  1  I'ars.  Bills  and  Notes,  371  ;  Barnes  v.  Vaughan,  6  K.  I. 
250;  SluckerlY,  Anderson,  3  Whart.  IIG  ;  GiUispieY.  Hafmhan, 
4  McCord,  503  ;  JIarfford  Bank  v.  Oreen,  11  Iowa,  476. 

In  accordance  with  these  authorities,  we  must  hold  that  the  re- 
quest, contained  in  the  letters  referred  to,  did  not  operate  as  such 
a  demand  as  the  law  i*equircs  to  charge  an  indorser.  It  has  of 
course  been  frequently  held  that  the  liability  of  the  maker  upoD 
such  a  note  rests  upon  different  principles  from  that  of  an  indorser 
and  that  as  to  him  no  demand  is  necessary  in  order  to  entitle  the 
holder  to  bring  suit  upon  it.  Wlieeler  v.  Warner,  47  N.  Y.  519;  s. 
c,  7  Am.  Rep.  478;  Ifuwland  v.  Edtnonds,  24  N.  Y.  307.  This 
doctrine  was  recognized  in  Merritt  v.  Todd^  and  it  has  been  held 
in  other  cases  that  the  dishonor  of  a  demand  note,  as  against  ite 
transferee,  may  be  presumed  from  the  lapse  of  time  occurring  be 
tween  its  date  and  transfer,  so  as  to  let  in  an  equitable  defense,  ex<- 
istiiig  in  favor  of  the  maker  against  its  payee;  Herriek  v.  Woolver' 
ton.  41  N.  Y.  581;  s.  c,  1  Am.  Rep.  461,  but  these  cases  do  not 
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effect  the  principle  upon  which  the  liability  of  un  iiidonier  upon  a 
rimilar  note  is  made  by  the  eases  to  depend. 

It  is  also  argued  by  the  appellants  that  the  reception  by  the 
holder  of  payments  of  interest  by  the  maker  extended  the  time  of 
payment  of  the  note,  and  thus  discharged  the  indorser. 

It  is  quite  obvious  that  such  acts  did  not  extend  the  time  of  pay- 
ment on  the  note,  and  constituted  no  obstacle  to  the  indorser's 
right  to  take  it  up  and  enforce  its  collection  against  the  maker. 

It  follows  from  these  views  that  the  judgments  of  the  courts  be- 
low should  be  reyersed  and  a  new  trial  ordered  with  costs  to  abide 
the  event. 

Judgtnenis  reversed. 

All  concur. 


LOBD  V.    TiPPAKT. 

CBBN.  Y.4U.) 

TretpoiB — ttctions  forjoini  —  satitfaeUon, 

1b  mmb  of  a  Joint  trespAas  there  may  be  separate  actions,  and  satisfactioii  of 
the  separate  costs,  but  only  one  satisfaction  of  damages. 

ACTION  to  ascertain  amount  due  on  judgments,  and  to  restrain 
collection  after  payment  of  such  amount.     The  opinion  states 
the  facts.    The  plaintiff  had  judgment  below. 

W.  M.  Tiffany,  appellant,  in  person. 

Oeo.  H.  Ibrsier,  for  respondent. 

Dahporth,  J.  The  defendant.  Tiffany,  commenced  two  ac- 
tions, one  against  Hezekiah  B.  Lord,  alleging  in  substance  that  on 
the  3l8t  day  of  January,  1870,  Lord,  in  behalf  of  himself  and  one 
Josiah  St.  John,  set  in  motion  in  the  Marine  Court,  attachment 
proceedings  for  the  collection  of  a  debt  of  $60,  by  virtue  of  which 
the  canal  boat  ''Stab  Merry  "and  its  tackle,  etc.,  his  property, 
were  taken  from  him,  the  other  against  Josiah  St.  John,  alleging 
smular  proceedings  in  favor  of  himself  and  one  Hezekiah  B.  Lord, 
for  the  coUection  of  a  debt  of  $60,  with  like  consequences.  It  is 
not  denied  that  there  was  but  one  debt,  one  canal  boat  with 
Vol.  L-   87 
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its  tackle^  one  defendant,  and  it  is  found  by  the  trial  oooit  apoA 
evidence  quite  sufficient  to  warrant  it,  that  Lord  and  St.  John  wers 
ut  these  times  partners,  and  that  the  acts  complained  of  in  the  two 
suits  occurred  while  they  were  making  efforts,  as  they  supposed,  in 
a  legal  manner,  to  collect  that  debt  'J*iffany  succeeded  however  in 
each  suit,  recovering  in  the  first,  damage  for  conversion  in  taking 
the  boat  under  the  attachment,  which  with  costs  amounted  to 
$2,465.28,  and  in  the  other,  including  costs  $2,824.71,  for  conver- 
sion in  selling  the  boat  on  execution,  the  property  in  the  mean  time 
not  having  been  returned  to  Tiffany,  nor  the  first  conversion  cured. 
The  attachment  and  execution  were  proceedings  in  the  same  ac- 
tion, and  the  two  conversions  were  part  of  the  same  transaction  in 
which  both  St.  John  and  Lord  were  engaged.  Each  judgment  was 
appealed  from,  and  affirmed  by  the  General  Term  (5  Lans.  153), 
and  the  Commission  of  Appeals  (65  N.  Y.  310,  314),  and  in  dae 
course,  Tiffany  had  judgment  against  Lord  for  costs  of  appeal  to 
the  General  Term,  July  11, 1872,  for  costs  in  Court  of  Appeals  May 
19,  1875,  against  St  John  for  costs  in  the  General  Term  July  5, 
1871,  and  in  the  Court  of  Appeals  May  19,  1875.  He  also  sued 
upon  the  undertakings  given  on  these  various  appeals,  and  recov- 
ered judgment  against  Banks  and  Ellis,  sureties,  on  Lord's  appeid 
to  the  General  Term  November  29,  1875,  for  $3,392.82,  against 
Walsh  and  Ellis,  sureties,  on  his  appeal  to  the  Court  of  Appeals 
January  31,  1876,  for  $3,610.90,  against  Gilmartin  and  Smith,  sure- 
ties, on  St.  John's  appeal  to  the  General  Term  November  29,  1875, 
for  $4,118.17,  and  against  the  same,  on  his  appeal  to  the  Court  of 
Appeals  December  31,  1875,  for  $4,167.18. 

In  March,  1876  (as  the  trial  court  found),  Smith,  one  of  the  above- 
named  sureties,  paid  Tiffany  on  the  judgments  against  him  the 
sum  of  $4,077.90,  at  the  same  time  agreeing  that  this  payment 
should  not  affect  the  right  of  Tiffany  to  collect  all  his  judgments 
against  the  other  parties.  Tiffany  also  agreed  to,  and  did  release  Smith 
separately  from  the  judgments  against  him,  and  Smith  agreed  to 
and  did  assign  to  Tiffany  all  his  rights  or  claim  against  St.  John 
or  Gilmartin  by  reason  of  such  payment.  The  trial  court  fixed  the 
amount,  which  with  that  paid  by  Smith,  would  satisfy  the  damages 
in  one  and  the  costs  in  all  the  actions,  and  directed  judgment  that 
upon  payment  of  that  amount,  the  judgments  against  Lord  and  the 
sureties  upon  the  undertakings  given  by  him  be  discharged,  that 
Tiffany  be  enjoined  and  restrained  from  collecting  any  more  thereon^ 
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and  that  Oilmartin  as  surety  with  Smith  have  judgment  releasing 
him  from  one-half  of  the  judgment  and  restraining  the  collection 
of  more  than  one-half  from  him.  Judgment  was  entered  accord- 
ingly. 

The  effect  of  this  payment  is  the  important  question  in  dispute. 
We  concur  however  with  the  court  below  in  the  opinion  that  the 
appellant's  contention  in  regard  to  it  is  altogether  wrong.  A  variety 
of  cases  has  been  cited  by  him,  but  they  are  all  within  the  rule 
which  requires  each  surety  to  contribute  to  the  debt,  whether  they 
are  bound  by  separate  instruments  or  not,  and  whether  the  number 
is  more  or  less,  for  the  maxim  that  equality  is  equity  furnishes  the 
principle  which  operates  in  either  case.  The  creditor  therefore  who 
can  call  upon  all  is  not  at  liberty  to  fix  one  with  piiyment  of  the 
whole  debt.  This  is  precisely  what  the  appellant  seeks  to  do  in 
this  case.  One  surety  has  paid  an  amount  nearly  equal  to  the  whole 
judgment  against  him  and  his  co-surety,  and  enough  with  the  sum 
tendered  to  nuike  the  appellant  good  against  all  loss  or  damage, 
and  costs,  by  reason  of  the  acts  of  St.  John  and  fjord,  the  princi- 
pals, and  the  appellant  has  received  the  money.  He  says  however 
that  the  person  paying  it,  paid  it  not  under  coercion  and  in  obedi- 
ence to  the  judgment,  but  to  buy  his  peace  and  be  relieved  from 
further  litigation.  The  agreement  between  Tiffany  and  Smith  will 
permit  that  conclusion.  Yet  Smith  would  not  have  paid  it,  nor 
could  he  have  been  subjected  to  litigation  if  he  had  not  assumed 
the  character  of  surety.  When  he  did  that,  he  became  subject  to 
liability  and  restraints  in  his  conduct  toward  his  co-surety,  not 
merely  by  contract,  but  through  that  general  equity  to  which  we 
have  referred  as  enjoining  equality  of  burden  and  benefit. 

It  is  a  well-settled  rule  that  a  suretv  is  entitled  to  the  benefit  of 
any  security  taken  by  the  creditor,  and  it  applies  also  to  money  re- 
ceived by  him  from  a  person  who  would  not  have  paid  it,  or  who 
could  not  have  been  compelled  to  pay  it  if  he  had  not  sustained 
that  relation.  Here  the  contract  between  Tiffany  and  Smith  recites 
the  existence  of  that  relation,  describes  the  judgments  already  re- 
ferred to,  and  states  as  the  ground  of  contention  between  the  par- 
ties, a  difference  of  opinion  as  to  the  amount  which  Tiffany  is  enti- 
tled to  recover  —  whether  the  larger  judgment  or  both  judgments. 
The  subject  of  the  transaction  was  the  liability  of  Smith  as  surety, 
and  because  he  was  surety  he  paid  the  money.  It  was  not  in  his 
power  to  restrain  the  application  which  the  law  made  with  or  with- 
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oat  his  assent.  As  to  it  he  had  no  option,  and  over  it  he  could 
have  no  control.  But  again  by  the  same  instrument  Smith  assigned 
to  Tiffany  all  claims  against  St.  John  (his  principal)  and  Oilmartin 
(his  co-surety)  which  he  might  have  by  reason  of  that  payment. 
He  could  have  none,  except  it  applied  for  their  benefit.  As  surety 
Smith  was  bound  to  pay.  The  amount  paid  was  not  in  excess  of  his 
undertaking,  and  neither  directly  nor  indirectly,  by  his  own  act  or 
in  conjunction  with  the  creditor,  could  he  keep  the  judgment  alive 
in  order  to  coerce  payment  from  his  co-surety,  or  in  any  other  way 
qualify  the  effect  of  his  payment  to  the  prejudice  of  the  other  surety. 
It  is  true  the  actions  against  Lord  and  St.  John  were  for  trespasses, 
but  that  cannot  alter  the  application  of  these  rules.  There  was,  in 
fact,  a  single  transaction,  but  two  actors.  Each  was  liable.  Tiff- 
any had  the  option  to  sue  both  in  one  action,  or  each  separately. 
He  chose  to  have  as  many  actions  as  there  were  wrong-doers,  but 
he  could  not  multiply  his  damages.  Although  he  had  a  verdict 
and  judgment  in  each  action,  he  can  have  but  one  satisfaction,  and 
that  will  be  operative  as  to  both.  Liviwjslon  v.  BisJiopy  1  Johns.  2S9; 
8.  c,  3  Am.  Dec.  330;  Creed  v.  Rarlnmnn,  29  N.  Y.  591.  He 
may  have  however  the  costs  in  all  the  actions.  But  when  these 
full  sums  are  paid,  neither  the  principal  debtor  nor  the  sureties 
should  be  further  vexed. 

It  is  argued  that  the  court  below  took  no  account  of  the  sum  of 
t99.6G  costs,  it  is  said,  of  dismissal  of  one  appeal.  It  does  not  ap- 
pear that  the  intention  of  the  trial  court  was  called  to  it  in  any 
way,  and  if  there  be  an  error  in  that  respect,  the  means  are  not  be- 
fore us  for  its  correction.  A  case  was  made  for  equitable  relief. 
The  plaintiff  in  these  various  judgments  insisted  upon  payment 
according  to  their  terms,  refusing  even  to  apply  upon  them  the  money 
received  from  Smith.  The  parties  interested  were  numerous,  their 
rights  not  the  same,  and  while  it  is  possible  the  questions  might 
have  been  disposed  of  upon  motion,  it  was  at  least  discretionary 
with  the  Supreme  Court  to  entertain  the  action,  and  their  deter- 
mination is  not  the  subject  of  review.  But  we  think  a  court  of 
equity  cannot  greatly  err  in  putting  an  end  to  unnecessary  suits, 
even  against  trespassers  or  their  sureties,  when  its  interference  is 
invoked  with  an  offer  of  full  satisfaction,  and  the  circumstances 
are  such  that  the  remedy  at  law  is  either  inadequate  or  doubtful ; 
more  especially  is  this  so  when,  as  condition  of  relief,  it  requires 
payment  to  the  other  party  of  all  damages  sustained  by  him,  with 
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oosts  and  increase^  thas  ending  litigation,  and  at  the  same  time  ex- 
acting jastice.  Such,  as  we  understand  the  record,  is  the  case 
here. 

We  find  no  question  which  was  left  unexamined  by  the  learned 
judges  at  Special  or  Oeneral  terms,  nor  any  point  made  by  the  ap- 
pellant, which  makes  it  necessary  to  add  more  to  the  opinions  on 
which  their  decision  stands. 

We  think  the  appeal  wholly  fails,  and  that  the  judgment  of  the 
court  below  should  be  affirmed. 

jMLdgmieni  affirmed. 

All  concur. 


ACKLEY    V.    PaBHBNTBB. 
(08  N.  Y.  42S.) 

Statute  offr€md$  —  ddftor  ptadjig  property  in  hands  of  anoihsr, . 

The  plaintiff  in  f  orecloenre  ad^umed  the  sale  at  the  request  of  a  third  person, 
who  represented  that  he  had  received  property  from  the  mortgagor  to  enable 
him  to  paj,  or  to  indemnify  him  for  paying  the  debt,  and  who  orally  prom- 
ised to  pay  the  debt  or  to  bid  off  the  property  at  the  ad jonmed  day  for 
enough  to  pay  the  debt.  Held,  that,  the  promise  was  void  under  the  stat- 
ute of  frauds,  for  want  of  consideration.* 

TIHE  opinion  states  the  case.     The  defendant  had  judgment 
below. 

James  Lansing,  for  appellant 
J2.  A,  Parmenter,  for  respondent. 

Rapallo,  J.  The  question  on  this  appeal  is  whether  the  trial 
court  erred  in  dismissing  the  complaint  on  the  ground  that  the 
undertaking  of  the  defendant  was  void  under  the  statute  of 
frauds. 

The  complaint  averred,  in  substance,  that  on  the  23  of  May,  1876, 
the  plaintiff,  as  executor  of  Philander  Ackley^  deceased,  obtained 
a  judgment  for  the  foreclosure  of  a  mortgage  made  to  his  testator 

*  8ec  MuUer  v.  Bim&re  (59  Tex.  040),  46  Am.  Rep.  291,  and  note,  986 ;  Masem 

V.  Wihfon  (84  N.  C.  51),  87  Am.  Rep.  613. 
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by  Robert  F.  Silliman,  on  certain  lands  in  Saratoga  oounty,  to  se- 
cure an  indebtneasess  of  Silliman,  of  which  there  was  then  dae 
$29675.84 ;  that  under  that  judgment  the  mortgaged  premiaes  were 
advertised  for  sale,  and  that  at  the  time  and  place  appointed  for 
such  sale  the  referee  attended  for  the  purpose  of  making  it,  and 
the  plaintiff  and  defendant  were  also  present.     Then  follows  the 
allegation  of  the  contract  upon  which  the  defendant's  liability  is 
claimed  to  have  arisen,  in  the  following  words,  viz. :  That  the  de- 
fendant **  then  and  there  stated  to  the  plaintiff  that  if  he,  said 
plaintiff,  would  consent  to  the  adjournment  of  said  sale  for  ten  days 
he,  said  defendant,  would  then  attend  and  bid  off  the  property  at 
the  sale,  and  pay  the  plaintiff  the  full  amount  of  his  claim  thereon; 
that  the  said  Robert  F.  SiUiman  had  placed  in  his,  defendant's, 
hands  certain  ferry  stock,  which  would  protect  him,  defendant,  in 
his  said  undertaking."    The  complaint  then  goes  on  to  aver  that 
thereupon  the  plaintiff,  relying  upon  the  defendant's  promise  and 
believing  his  statment,  did  adjourn  the  sale  for  ten  days  ;  but  the 
defendant  refused  to  perform  his  promise  or  to  pay  to  the  plaintiff 
the  amount  of  his  claim,  but  bid  at  the  sale  only  tl,8*^0,  at  which 
•um  the  mortgaged  premises  were  struck  off  to  him,  and  he  refused 
to  bid  or  pay  more ;  that  afterward  the  plaintiff  entered  a  judg- 
ment against  Silliman  for  the  deficiency,  amounting  to  t980 ;  that 
SiUiman  was  insolvent,   and  nothing  has  been  collected  on  the 
judgment 

On  the  trial  the  plaintiffs  proof  of  the  agreement  alleged  con- 
sisted of  his  own  testimony  and  that  of  his  debtor,  Silliman.  The 
plaintiff  testified  that  the  defendant  attended  the  sale  and  wished 
plaintiff  to  adjourn  it  for  ten  days,  saying  that  Silliman  had  placed 
in  his  hands  ferry  stock  to  bid  off  the  property  and  pay  plaintiff  his 
full  claim  if  plaintiff  would  postpone  the  sale  for  ten  days,  to  which 
proposition  plaintiff  acceded.  Silliman  testified  that  what  defend* 
ant  said  was  that  if  plaintiff  would  adjourn  the  sale  for  ten  days  he 
would  pay  the  plaintiff  the  full  amount  of  his  claim,  and  that 
plaintiff  consented  to  the  proiiosition;  that  the  defendant  further 
stated  to  plaintiff  that  he,  Silliman,  had  put  ferry  stock  into  his 
hands  for  the  purpose  of  paying  for  the  property,  and  he  would  be 
prepared  in  the  course  of  about  ten  days  to  pay  for  it 

When  recalled,  after  the  defendant's  testimony  had  been  cloeed, 
the  plaintiff  repeated  his  statement  of  the  defendant's  promise  to 
bid  off  the  property  and  pay  the  plaintiff's  claim,  adding  that  his 
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language  in  respect  to  the  ferry  stock  was  that  Silliman  had  placed 
in  his  hands  ferry  stock  which  would  protect  him. 

The  defendant  denied  ever  having  made  the  promise  attributed 
to  him,  and  introduced  evidence  which  cast  serious  doubt  upon  the 
facts  testified  to  by  Silliman  and  the  plaintiff.  But  instead  of  go- 
ing to  the  jury  on  the  questions  of  fact,  the  defendant's  counsel^  at 
the  dose  of  the  testimony,  moved  to  dismiss  the  complaint,  on  the 
ground,  among  others,  that  the  alleged  promise  of  the  defendant, 
not  being  in  writing,  was  void  under  the  statute  of  frauds.  The 
court  granted  the  motion,  and  that  ruling  is  the  matter  now  under 
review. 

The  question  at  issue  is  ably  discussed  in  the  opinions  delivered 
at  General  Term,  viz.,  the  prevailing  opinion  of  Learned,  P.  J., 
and  the  dissenting  opinion  of  Pottek,  J.  After  a  careful  consider- 
ation of  both  of  these  opinions,  and  after  reading  all  the  testimony 
in  the  case,  we  have  arrived  at  the  following  conclusions: 

First  That  the  defendant's  undertaking,  as  shown  by  the  evidence 
on  the  part  of  the  plaintiff,  is  capable  of  but  two  constructions  — 
one,  that  in  consideration  of  the  adjournment  of  the  sale,  at  the 
defendant's  request,  the  defendant  would  pay  the  amount  due  to 
plaintiff  from  Silliman;  the  other,  that  he  would  bid  off  the  prop- 
erty at  the  adjourned  sale  for  a  sum  sufficient  to  enable  the  plaint- 
iff to  realize  his  claim  out  of  the  proceeds.  We  regard  both  of 
these  undertakings  as  covered  by  the  st itute  of  frauds,  unless  the 
defendant,  before  making  the  promise,  had  so  dealt  as  to  make  Sil- 
liman's  debt  his  own,  or  had  incurred  a  duty  to  pay  the  amount 
owing  from  Silliman  to  the  plaintiff.  In  either  of  the  cases  sup- 
posed, the  defendant's  undertaking  would  not  have  been  within  the 
statute  of  frauds,  for  the  reason  that  it  would  have  been  to  discharge 
an  obligation  resting  upon  himself,  and  not  simply  to  answer  for 
the  default  of  another. 

Second.  The  inquiry  is  thus  reduced  to  the  question  whether  the 
statements  of  the  defendant  to  the  plaintiff,  as  testified  to  by  the 
latter  and  his  witness,  even  giving  to  them  the  force  of  an  estoppel, 
showed  an  existing  obligation  or  a  duty  on  the  part  of  the  defendant 
to  pay  the  debt  due  from  Silliman  to  the  plaintiff.  One  version 
of  these  statements  is  that  Silliman  had  placed  ferry  stock  in  the 
hands  of  the  defendant  to  bid  off  the  property,  and  pay  the  plaint- 
iff his  full  claim.  The  other  is  that  Silliman  had  placed  in  the 
hands  of  the  defendant  ferry  stock  which  would  protect  him.     An 
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ezamiiiation  of  the  entire  testimony  in  the  case  has  satisfied  qb  that 
on  one  or  the  other  of  these  yersions  the  plaintiff's  case  must  rest 
The  one  last  mentioned  is  that  which  the  plaintiff  sets  up  in  his 
complaint,  but  as  evidence  was  admitted,  without  objection,  of  both 
of  them,  we  will  consider  both. 

The  representation  alleged  in  the  complaint  is  clearly  insufficient 
to  disclose  any  existing  duty  on  the  part  of  the  defendant  to  pay 
plaintiff's  claim.  It  shows  only  an  indemnity.  The  obligation,  if 
any,  arose  from  the  subsequent  promise,  and  that  standing  alone 
was  Toid,  because  the  debt  was  Silliman's  and  the  promise  was  not 
in  writing.  It  is  not  even  alleged  that  defendant  promised  to  Sil- 
liman  to  pay  his  debt  to  the  plaintiff.  The  mere  receipt  from 
Silliman  of  indemnity  before  the  promise  to  plaintiff  was  made, 
created  no  obligation.  The  defendant  might  have  rejected  the  in- 
demnity and  never  made  the  promise.  The  plaintiff  could  not 
have  compelled  him  to  make  it,  and  acquired  no  rights  by  his  be- 
ing protected  in  case  he  should  do  so. 

The  other  version  of  the  representation  is  equally  insufficient  to 
overcome  the  effect  of  the  statute  of  frauds.  It  is,  that  Silliman 
had  placed  ferry  stock  in  the  defendant's  hands  for  the  purpose  of 
bidding  off  the  property,  and  paying  the  plaintiff's  claim.  This  is 
the  branch  of  the  case  principally  discussed  in  the  opinions  at  Gen- 
eral Term.  Potter,  J.,  in  his  dissenting  opinion,  takes  the  ground, 
among  others,  that  it  is  deducible  from  the  evidence  that  the  de- 
fendant^ in  consideration  of  the  transfer  of  the  ferry  stock  to  him 
by  Silliman,  absolutely  promised  to  pay  the  plaintiff's  debt. 

If  the  evidence  were  such  as  to  authorize  a  finding  that  the  de- 
fendant had  himself  become  indebted  for  the  stock,  or  that  the 
stock  had  been  transferred  to  him  for  his  own  benefit,  and  in  con- 
sideration of  such  transfer,  he  absolutely  promised  to  pay  to  the 
plaintiff  the  amount  of  his  claim,  we  should  agree  with  the  learned 
judge  in  his  conclusion. 

If  Silliman  had  sold  the  stock  to  the  defendant  under  an  agree- 
ment with  him  that  the  consideration  money  should  be  paid  to  the 
plaintiff  on  his  mortgage,  or  to  state  the  proposition  more  broadly, 
if  the  stock  had  been  transferred  to  the  defendant  in  consideration 
of  an  agreement  that  he  should  make  compensation  for  some  bene- 
fit accruing  to  himself  from  such  transfer  by  paying  the  plaintiff's 
claim,  the  case  would  fall  within  the  principle  of  the  oases  cited 
by  the  learned  judge.     But  there  was  no  evidence  of  any  such 
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facts  nor  can  they  be  inferred  from  the  alleged  statements  ur  admis- 
sions of  the  defendant,  as  to  which  it  is  claimed  that  he  is  estopped. 
The  alleged  undertaking  of  the  defendant  appears  throughout  to 
have  been  to  pay  for  account  of  Silliman,  and  there  is  nothing  to 
indicate  that  the  defendant  had  made  the  debt  his  own,  otherwise 
than  by  his  alleged  promise  to  the  plaintiff.  The  admission  or  rep- 
resentation as  set  forth  in  the  complaint,  and  as  testified  to  by 
Siiliman,  was  that  he  had  placed  ferry  stock  in  defendant's  hands 
which  wonld  protect  him  in  his  undertaking.  The  other  version  is 
that  Siiliman  had  placed  ferry  stock  in  defendant's  hands  tpr  the 
purpose  of  bidding  in  the  property,  and  paying  the  plaintiff's  claim. 
There  was  no  representation  or  evidence  that  the  stock  had  been 
placed  there  for  any  other  purpose,  or  that  it  had  been  placed  in 
defendant's  hands  for  his  own  benefit  in  consideration  of  a  promise 
to  Siiliman  to  pay  plaintiff's  claim  out  of  his  own  funds. 

The  prevailing  opinion  holds  that  the  most  favorable  construc- 
tion which  can  be  put  upon  the  evidence  on  the  part  of  the  plaint- 
iff is,  that  supposing  the  representation  testified  to  had  been  true, 
and  that  the  defendant  had,  in  fact,  received  the  stock  for  the  pur-^ 
poee  of  bidding  in  the  property  and  paying  the  plaintiff  s  claim, 
that  would  imply  at  most  that  he  was  to  sell  or  convert  the  stock, 
and  with  the  avails  pay  the  plaintiff's  claim. 

After  full  consideration  we  have  come  to  the  conclusion  that  this 
is  the  correct  view.  The  case  thus  regarded  is  directly  in  line  with 
the  decision  of  this  court  in  Belknap  v.  Bender,  75  N.  Y.  446; 
8.  c,  31  Am.  Bep.  47G,  which  holds  in  substance  that  where  the 
obligation  of  an  assignee,  under  his  arrangement  with  his  assignor, 
is  to  pay  a  creditor  of  the  latter  ont  of  the  proceeds  of  the  assigned 
property,  the  daty  to  pay  does  not  arise  until  such  proceeds  have 
been  realized,  and  a  promise  to  the  creditor  before  that  time  to  pay 
his  claim  is  within  the  statute  of  frauds. 

The  principle  is,  that  the  duty  to  pay  makes  the  assignee  a 
principal,  and  the  promise,  founded  upon  that  duty,  an  original 
undertaking. 

In  the  case  before  us  the  strongest  statement  of  the  alleged  ad- 
mission or  representation  of  the  defendant  is,  that  Siiliman  had 
placed  in  his  hands  ferry  stock  to  purchase  the  property  and  pay 
the  plaintiff's  claim.  He  was  to  pay  with  the  stock  placed  in  his 
hands.  It  is  obvious  that  he  could  not  pay.  for  the  property  or  pay 
the  plaintiff's  claim,  in  stock,  and  that  the  proceeds  must  be  real- 
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ized.  Hence  the  request  for  delay.  Both  the  phuntiff  and  ^iUi- 
maa  testify  that  the  request  was  put  upon  the  ground  that  ten  days 
were  required  to  enable  the  defendant  to  get  ready.  There  ib 
nothing  in  the  evidence  indicating  that  the  defendant  undertook  to 
become  himself  the  purchaser  of  the  stock. 

The  necessary  implication  from  the  CTidence,  according  to  all  the 
theories  which  have  been  advanced^  is  that  if  the  defendant  abso- 
lutely promised  to  the  plaintiff  to  pay  the  plaintiff's  claim  against 
Silliman  out  of  his  own  funds,  he  did  so  looking  to  the  stock  placed 
by  Silliman  in  his  hands  merely  for  his  own  protection  or  indemnity, 
as  alleged  in  the  complaint.  If  on  the  other  hand,  he  received  the 
stock  for  the  purpose  of  applying  it  to  the  purchase  of  the  property, 
or  the  payment  of  Silliman's  debt,  the  plaintiff's  undertaking  was 
to  pay  out  of  the  proceeds,  and  his  duty  to  pay  would  not  arise  until 
he  had  converted  the  stock  into  money.  Consequently  at  the  time 
of  the  alleged  promise  he  was  under  no  present  duty  to  pay,  and  the 
promise,  though  founded  on  a  good  consideration  (viz.,  the  adjourn- 
ment of  the  sale)  was  nevertheless  an  undertaking  to  pay  the  debt 
of  another,  and  was  valid  under  the  statute  of  frauds. 

In  such  a  case  it  is  not  sufficient  to  show  that  there  was  a  consid- 
eration for  the  promise.    There  must  be  a  consideration  in  every 
case,  even  if  the  promise  is  in  writing.    But  a  consideration  is  not 
of  itself  sufficient  to  supply  the  place  of  a  writing  where  one  is  neces- 
sary.    To  take  the  case  out  of  the  statute  there  must  be  a  considera- 
tion moving  to  the  promisor,  either  from  the  creditor  or  the  debtor. 
It  must  be  beneficial  to  the  promisor.     That  is  the  feature  which 
imparts  to  the  promise  the  character  of  an  original  undertaking. 
Mallory  v.  OiUeli,  21  N.  Y.  412.    Forbearance  or  indulgence  to 
the  debtor,  or  the  surrender  to  him  by  the  creditor  of  a  security  for 
the  debt,  even  at  the  request  of  the  promisor,  will  not  support  a 
verbal  promise  by  a  third  party  to  pay  the  debt.     Mallory  v.  OUUiU 
supra.     There  does  not  appear  in  this  case  to  have  been  any  new 
consideration  passing  between  the  newly-contracting  parties.     All 
that  the  plaintiff  (the  creditor)  did  was  to  forbear  pressing  the  sale 
of  the  debtor's  property  and  to  give  further  time,  at  defendant's 
request,  and  all  that  tlie  debtor  did  was  to  place  property  in  the  de- 
fendant's hands  to  enable  him  to  raise  the  means  of  paying  thedebti 
or  to  indemnify  him  if  he  should  choose  to  pay  it  out  of  his  own 
means.     There  is  nothing  to  show  that  this  was  beneficial  to  the 
plaintiff  in  any  way,  or  that  it  had  become  his  duty  to  pay  the  debL 
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Belknap  v.  Bender^  75  N.  Y.  446 ;  8.  c,  31  Am.  Rep.  476 ;  Jackson 
y.  liayner,  12  Johns.  290,  is  very  nearly  in  point,  and  although  cited 
with  some  hesitation  in  McMory  v.  OiUeii,  seems  to  be  in  acoord 
with  the  later  case  of  Belknap  y.  Befuler. 

We  have  treated  the  case  on  the  theory  that  the  alleged  repre- 
sentation of  the  defendant,  that  stock  had  been  placed  in  his  hands^ 
by  Silliman  for  the  purposes  stated,  estopped  him,  under  the  cir* 
cnmstances,  from  denying  the  fact,  and  we  have  not  therefore 
diverted  to  the  eyidenoe  on  the  part  of  the  defendant,  claimed  to  be 
conclusive,  that  the  stock  which  he  held  was  his  own,  and  that  Silli- 
man had  no  interest  in  it  Bat  we  do  not  decide  that  an  oral 
promise  to  pay  the  debt  of  another  can  be  made  yalid  by  being  ac- 
com|ianied  by  oral  admissions  of  facts,  which  if  true  would  convert 
the  promise  into  an  original  undertaking.  Such  admission  would 
doubtless  be  competent  evidence  of  the  facts,  but  whether  this  is  a 
proper  case  for  the  application  of  the  doctrine  of  estoppel  in  pau 
presents  a  different  question,  upon  which  we  do  not  now  pass. 

The  judgment  should  be  aflSrmed. 

Judgment  affirmed. 

Allooncor. 
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(96  N.  Y.  487.) 

* 

Sureig — for  faU^f^  pefformanee  —  imw  dMHee. 

Tlie  defendant  became  saretj  for  the  faithf al  performance  of  a  book-keeper's 
daties  in  the  departmeat  of  docks  ia  the  city  of  New  York.  The  book- 
keeper was  reqaired  also  to  assist  the  treasurer  in  receiving  and  depositing  the 
department  f ands,  and  he  embezzled  the  same  bj  means  of  false  entries  or 
omissions  to  make  entries.  It  was  conceded  that  the  additional  duties  did 
not  hinder  his  faithful  performance  of  the  duties  of  book-keeper,  HM^ 
that  the  question  of  damages  was  for  the  Jury.* 

ACTION  on  bond.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 


•  See  Home  8av.  Bk.  v.  Ihwtbe  (76  Mo.  199),  42  Am.  Rep.  408.  and  note.  404. 
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Z>.  t/1  Dean,  for  appellant. 

WaOaee  Mae/arlane,  for  respondent. 

FiNCH^  J.  The  sureties  who  defend  resist  the  action  broaght 
upon  their  bond,  with  proof  which  they  claim  establishes  that  their 
principal^  in  addition  to  the  duties  of  book-keeper^  was  required  to 
perform,  and  did  continuously  perform^  the  duties  of  treasurer  of 
the  department  of  docks;  so  that  besides  keeping  the  accounts, 
which  was  his  specific  duty,  he  was  intrusted  with  the  public 
money,  and  exposed  to  risks  and  temptations  not  contemplated  by 
his  bondsmen.  The  defense  founded  upon  this  fact  assumed 
two  forms,  expressed  in  the  separate  grounds  upon  which  a  motion 
for  the  dismissal  of  the  complaint  was  based.  It  was  claimed,  first, 
that  the  added  employment  was  an  extension  of  the  risk  and  liabil- 
ity of  the  sureties  which  discharged  them  at  once  and  entirely;  and 
second,  that  if  not  so  discharged,  and  remaining  liable  for  Bum- 
ham's  false  book-keeping,  the  breach  created  by  his  fraudulent  en- 
tries was  merely  technical,  and  the  injury  flowed  from  an  embes- 
zlement,  not  protected  by  the  bond. 

The  sureties  are  never  discharged  by  the  imposition  of  new  duties 
which  are  distinct  and  separable  from  those  protected  by  the  guar- 
anty, unless  such  new  employment  renders  impossible,  or  materially 
hinders  or  impedes  the  proper  and  just  performance  of  the  duties 
guaranteed.  Where  the  new  employment  is  separate  and  distinct^ 
and  in  no  respect  essentially  interferes  with  the  duty  covered  by  the 
bond,  the  imposition  of  such  added  duty  is  wholly  a  matter  between 
the  employer  and  servant  with  which  the  sureties  have  no  concern. 
For  misconduct  as  to  the  new  employment,  the  bondsmen  are  in 
no  manner  reponsible,  and  have  no  right  to  complain  so  long  as  the 
added  and  separable  duties  do  not  prevent  or  tend  to  prevent  the 
proper  and  just  performance  of  those  which  are  guaranteed.  In 
such  a  case,  if  misconduct  occurs,  the  sole  question  is  whether  it 
was  a  violation  of  the  duties  guaranteed,  or  those  outside  of  the  bond 
and  its  protection.  Ordinarily,  that  proves  to  be  the  only  inquiry; 
and  in  all  the  cases  cited  by  the  respondent  was  the  substantial 
point  of  investigation.  Thus  in  Nat.  Mech.  B'kg  Ass^n  v.  Oonkliny90 
N.  Y.  116,  to  which  our  attention  is  especially  called,  the  book-keeper 
had  been  promoted  to  the  office  of  teller.  When  wo  held  that  the  guar- 
anty related  wholly  to  the  duties  of  book-keeper,  and  such  others  as 
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might  be  temporarily  added  while  he  remained  such,  it  followed 
that  his  promotion  to  a  new  oflSce  terminated  his  daties  as  book- 
keeper, and  so  ended  his  responsibilities  in  that  character,  and  of 
course  the  liability  of  his  sareties,  while  as  to  his  new  and  separate 
duties^  the  sureties  had  made  no  contract.  If  in  that  case  he  had 
remained  book-keeper,  the  liability  of  the  sureties  as  to  that  oflSce 
would  have  continued,  although  the  duties  of  a  teller  had  been 
added  to  it  (Roehesler  City  Bank  ▼.  Elwood,  21  N.  Y.  88),  unless 
it  further  appeared  that  his  failure  to  keep  correct  accounts  was 
naturally  and  necessarily  occasioned  by  the  pressure  or  interference 
of  his  new  duties.  That  the  latter  exposed  him  to  temptation,  or 
gave  broader  opportunity  for  dishonesty,  is  immaterial.  For  it  is 
the  very  substance  of  the  contract  of  the  sureties,  that  as  book- 
keeper he  will  be  honest  and  faithful  whatever  temptation  may 
approach.  By  their  bond  they  youch  for  his  integrity,  and  invite 
the  employer  to  repose  trust  and  confidence.  They  know  that  the 
book-keeper  is  to  be  introduced  into  the  office  and  the  business  ; 
that  the  whole  range  of  the  employer's  transactions  must  come 
under  the  servant's  observation,and  be  intrusted  to  his  silent  fidelity; 
and  that  out  of  the  situation  will  necessarily  arise  unforeseen  op- 
portunities and  temptations.  It  is  of  no  consequence  how  many  or 
what,  80  long  as  they  in  no  respect  become  part  of,  or  hinder  or 
prevent  his  guaranteed  duty,  or  the  preservation  of  his  guaranteed 
integrity  in  rendering  the  services  covered  by  the  contract.  If  that 
were  not  so,  proof  that  the  money  -drawer  in  the  book-keeper's 
room  was  left  unlocked  and  often  unwatched,  or  the  combination 
of  the  safe  was  disclosed  to  him,  might  serve  as  a  defense  against 
dishonestly  kept  accounts.  In  People  v.  Pennock,  60  N.  Y.  426, 
the  sole  question  considered  was  whether  the  sureties  upon  a  super- 
visor's bond  were  liable  for  his  default  as  to  moneys  which  he  was 
not  authorized  to  receive  in  his  official  capacity.  The  board  of 
supervisors  had  directed  certain  moneys  to  be  paid  to  him,  and 
which  were  so  paid  without  legal  authority,  and  this  court  held 
that  as  to  such  sums,  his  default  was  not  within  the  condition  of 
the  bond.  The  decision  went  wholly  upon  that  gronnd,  without 
even  a  hint  that  the  imposition  of  the  new  duty  discharged  the  real 
and  existing  liability  of  his  sureties  for  his  official  acts.  In  Ward 
V.  Slahl,  81  N.  Y.  406,  the  question  again  was  upon  the  construc- 
tion of  the  bond,  and  whether  it  covered  any  thing  more  than  the 
collection  of  village  taxes.     In  People  v.  Vilas,  36  N.  Y.  4ri0,  the 
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rale  as  to  private  parties  and  the  ground  upon  which  it  rests  is  thm 
stated:  ''Any  alteration  in  the  obligation  or  contract  in  respect 
of  which  a  person  has  become  surety  without  consent  of  the  laiter, 
extinguishes  his  obligation.  The  reason  upon  which  the  rule  ib 
founded  is,  that  the  surety  has  never  made  the  contract  upon  which 
it  is  sought  to  chaige  him.''  In  all  these  cases,  the  question  hinged 
upon  the  construction  of  the  bond.  If  the  employer  has  not  ma- 
terially altered  the  employment  guaranteed ;  if  that  remains  as 
contemplated  by  the  contract ;  it  is  no  defense  of  faithlessness  in 
that,  to  say  that  employer  and  servant  have  contracted  in  addition 
for  new  services  with  which  the  sureties  had  no  concern,  and  which 
did  not  in  their  nature  interfere  with  or  injuriously  affect  the  ser- 
vices guaranteed. 

It  is  not  here  pretended  that  the  additional  duties  imposed  upon 
Burnham  of  receiving  and  depositing  the  funds  of  the  department 
were  of  a  nature  to  preventer  in  any  manner  impede  or  hinder  his 
faithful  performance  of  the  duties  of  book-keeper.  It  may  cor- 
rectly be  said  that  it  furnished  him  greater  opportunity  for  embes- 
zlement  and  so  put  temptation  in  his  way.  But  precisely  that 
suggestion  was  overruled  in  Rochester  City  Banky.  Elwood^  supra. 
There  the  bond  was  given  for  the  faithful  discharge  by  the  principal 
of  the  trust  reposed  in  him  as  assistant  book-keeper  of  the  bank. 
In  consequence  of  the  absence  of  the  cashier  and  the  duties  of  the 
teller  having  become  more  onerous,  the  assistant  book-keeper  was 
required  to  assist  the  teller  in  keeping  the  credit  jonmaL  Availing 
himself  of  that  opportunity  Oold  credited  a  deposit  of  $1,6;!5  as 
$625,  and  embezzled  $1,000  of  it  The  oourt^  conceded  that  by  this 
added  duty  imposed  upon  the  book-keeper  the  latter  was  **  better 
able''  to  cover  up  an  embezzlement  and  conceal  it  from  detection. 
There  was  thus  opportunity  and  temptation  resulting  from  the  new 
duty  ;  but  it  was  held  that  the  true  interpretation  of  the  bond  ex- 
tended to  Oold's  honesty  in  his  position,  the  court  saying  that  '*  the 
contract  did  not  define  the  trust  reposed,  but  indicated  the  depart- 
ment of  duty  to  be  assigned  and  guaranteed  that  the  appointee  was 
a  trustworthy  person  to  be  introduced  into  the  bank  to  dischaige 
that  duty." 

The  sureties  were  held  liable.  The  new  opportunity  for  wrong- 
doing furnished  by  the  new  action  of  the  employer  was  not  per- 
mitted to  operate  as  a  defense.  If  the  rule  were  otherwise  it  would 
compel  the  employer  to  put  no  confidence  in  the  honesty  of  the 
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book-keeper,  and  Bodulously  guard  his  money  and  valuables  against 
Any  opportunity  for  embezzlement.  The  true  question  thus  is, 
was  the  loss  inflicted  upon  the  employer  within  the  condition  of 
the  bond,  and  the  contract  of  the  sureties,  or  in  other  words  was 
the  contract  essentially  altered  or  modified.  The  bond  recited  that 
Burnham  had  been  appointed  to  the  office  of  book-keeper  of  the  de- 
partment of  docks,  and  was  conditioned  that  he  should  ''  in  all 
things  well,  truly  and  faithfully  perform  the  duties  that  may  be 
legally  required  of  him  to  perform  and  do  during  his  continuance 
in  the  said  office  of  book-keeper  of  the  department  of  docks."  If 
this  condition,  which  is  yery  broad  in  its  terms,  is  narrowed  by  the 
recital,  and  limited  to  the  duties  of  book-keeper  simply,  the  facts 
show  that  those  duties  were  not  faithfully  performed.  Burnham 
not  only  embezzled  the  money  of  the  department,  but  made  false 
entries  of  deposits  in  the  books,  and  omitted  to  make  entries  of  re- 
ceipts which  should  haye  been  made,  and  all  this  purposely  and 
with  a  yiew  to  conceal  his  wrong. 

There  was  thus  a  breach  of  his  bond.  His  duties  as  book-keeper  were 
neyer  terminated  by  promotion  or  change  to  a  new  or  different  of- 
ficet  nor  were  they  in  any  respect  altered  or  modified  by  the  impo- 
sition of  the  entirely  distinct  and  separate  duties  as  to  which  the 
sureties  were  not  bound.  The  respondent  argues  that  while  Bum- 
ham  was  not  promoted  to  the  office  of  treasurer  ho  was  in  fact 
made  treasurer  by  the  act  of  the  department  Eyen  so  much  can- 
not justly  be  said.  It  was  the  duty  and  authority  of  the  treasurer  to 
receiye  and  disburse  the  funds.  No  authority  was  giyen  to  Bum- 
ham  to  disburse  a  dollar.  <  The  money  paid  went  to  the  credit  of 
the  treasurer  and  remained  within  his  control  None  of  it  could 
go  to  the  credit  of  Burnham  except  as  he  stole  and  concealed  it 
His  duties  were  merely  clerical  in  the  receipt  and  deposit  of  moneys 
and  as  an  assistant  to  the  treasurer,  and  h  is  sery ices  were  temporary 
in  the  sense  that  they  could  be  dispensed  wilh  at  any  moment  and 
were  wholly  within  the  control  of  the  treasurer.  So  that  his  duty 
as  book-keeper  remained  and  was  not  terminated,  nor  was  it  at  any 
time  essentially  or  necessarily  altered  or  modified. 

That  duty  it  is  conceded,  was  willfully  and  fraudulently  violated; 
but  it  is  said  as  the  second  ground  of  defense,  that  the  breach 
was  purely  technical;  that  the  loss  resulted  wholly  from  the  em- 
bezzlement against  which  the  sureties  had  not  contracted;  and  so 
that  only   nominal  damages  could  be  recovered.     Precisely  the 
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same  contention  was  arged  in  the  Eiwood  case,  supra,  and  over- 
ruled. The  coart  there  said  that^  '*  where  a  person  is  introduced 
into  and  employed  by  a  bank  to  assist  in  keeping  its  books,  and 
avails  himself  of  his  situation  to  defraud  his  employers,  the  surety 
who  has  Touched  for  his  honesty  should  answer  for  any  loss  accru- 
ing from  his  fraudulent  or  criminal  conduct.  Irrespective  there- 
fore of  false  entries,  the  abstraction  of  the  money  by  Oold  would 
render  the  surety  liable  for  the  loss.  But  more  especially  would  he 
be  liable  if  the  false  entries  were  concurrent  and  simultaneous,  and 
each  a  part  of  the  res  gestcB  of  guilt."  That  doctrine  thus  declared 
would  make  Burnham  liable  as  book-keeper  for  the  embezzlement. 
But  the  present  case  does  not  require  that  we  should  go  so  far,  or 
follow  the  doctrine  stated  to  its  full  exteitt,  for  here  the  amount  of 
damages  resulting  from  the  conceded  breach  was  a  question  for  the* 
jury,  and  might  reasonably  have  been  found  by  them  upon  the 
facts  to  have  at  least  equalled  the  penalty  of  the  bond.  That  pen- 
alty was  t5,000.  The  total  defalcation  of  Burnham  exceeded 
140,000.  The  embezzlements  were  between  1875  and  1878,  or 
through  a  period  of  about  three  years.  During  the  last  eleven 
months  of  the  time  the  books  were  not  written  up  at  all,  and  in 
that  period  Burnham's  thefts  reached  $11,000.  The  largest  single 
item  which  the  evidence  shows  to  have  been  stoKii  is  less  than 
t2,400.  So  that  it  is  quite  apparent  that  a  jury  might  justly  trace 
to  the  system  of  false  or  omitted  accounts  a  loss  of  more  than  thf^ 
penalty  of  the  bond.  If  Burnham  had  simply  stolen  the  funds 
from  time  to  time,  but  had  not  falsified  the  accounts,  a  jury  might 
well  conclude  that  the  robbery  would  have  been  promptly  discov. 
ered,  and  much  more  than  t5,000  of  it  have  been  prevented^  The 
court  therefore  should  have  held  the  defendants  liable  for  a  breach 
of  the  bond  in  the  failure  of  their  principal  to  faithfully  perform 
his  duty  as  book-keeper,  and  submitted  to  the  jury  the  question  of 
damages  resulting  from  that  breach. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

JudgmmU  rewmed. 

All  concur. 
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Makgam  v.  Grry  of  Bbooklyk. 

(!D6N.Y.68ft.) 
ChnsUtuUonal  law  —  altering  talary  of  officer — pcUce  officers. 

Police  offloers  of  cities  are  sot  witbin  tlie  constitutional  provision  forbidding? 
legislation  to  change  the  compensation  of  public  officers  while  in  office 

ACTION  for  salary.     The  opinion  states  the  cose.     The  defend- 
ant hod  jadgment  below. 

Erastua  Cooke,  for  appellant. 
JoJm  A.  Taylor,  for  respondent 

RuGER,  0.  J.  The  plaintiff  broaght  this  action  to  recover  the 
snm  of  (100,  for  each  of  the  years  1879,  1880,  1881  and  188*2,  as 
the  balance  of  her  intestate's  salary  as  policeman  in  the  city  of 
Brooklyn,  alleged  to  be  remaining  unpaid  by  the  defendant.  Said 
intestate  was  appointed  policeman  prior  to  1877.  The  claim  is  made 
by  virtue  of  the  charter  of  that  city,  appearing  in  chapter  8ii3,  Laws 
of  1S73,  which  fixod  the  compensation  of  patrolman  at  the  sum  of 
tl,100  per  annum.  It  is  answered  to  this  claim  that  the  common 
coancil  of  Brooklyn,  by  virtue  af  authority  conferred  upon  them  in 
chapter  459,  Laws  of  1877,  have  reduced  the  annual  compensation 
payable  to  the  patrolmen  in  that  city,  from  tl.lOO  to  1 1,000.  It  is 
also  claimed  that  the  same  reduction  was  effected  by  chapter  4G7  of 
the  Laws  of  1879.  If  the  validity  of  the  reduction  made  under 
either  authority  is  established,  it  constitutes  a  defense  to  the  plaint- 
iff's cause  of  action.  The  appellant  asserts  however  that  these 
acts  do  not  affect  the  questions  in  dispute,  for  the  reasons: 

First.  That  both  of  them  were,  by  their  terms,  restricted  to 
ofTicers  to  be  thereafter  elected  or  appointed  ;  and 

Second.  In  cose  the  first  proposition  fails,  that  such  acts  are  ob- 
noxious to  the  provisions  of  section  18,  article  3  of  the  Constitution, 
as  being  local  bills,  and  ''creating,  increasing  or  decre^ising  fe<8, 
percentage  or  allowances  of  public  oHiccrs  during  the  term  for  which 
said  ofBc«*rs  are  elected  or  appointed." 

The  first  proposition  depends  upon  the  meaning  and  effect  to  be 
ascribed  to  the  following  sections  of  the  acts  in  question:  Section  (> 
Vol.  L  — 89 
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of  chapter  459,  Laws  of  1877,  and  section  7  of  chapter  467  of  the 
Laws  of  1879,  which  are  similar,  and  the  latter  reads  as  follows: 
''  The  provisions  of  this  act  shall  not  apply  to  any  oflScers,  who, 
under  the  provisions  of  the  Constitution,  cannot  have  their  fees, 
percentages  or  allowances  increased  or  diminished  during  their 
present  terms  of  offices;  but  said  provisions  shall  apply  to  all  of  those 
hereafter  elected  or  appointed  to  perform  any  service  within  the  city 
of  Brooklyn."  The  language  of  this  section  is  upon  its  face  ambigu- 
ous and  equivocal,  and  requires  an  inquiry  into  its  meaning  before 
the  provisions  of  the  act  can  be  understandingly  enforced. 

In  a  proper  sense  there  are  no  public  officers  in  the  State,  whose 
compensation  may  not  be  increased  or  diminished  by  the  legislature 
during  their  terms  of  office,  except  those  of  governor,  lieutenant- 
governor  and  other  State  officers  named  in  the  Constitution,  judges 
of  the  Court  of  Appeals  and  justices  of  the  Supreme  Court,  county 
judges  and  surrogates.  These  are,  by  the  terms  of  the  Constitu- 
tion, expressly  exempted  from  the  power  of  the  legislature  to  dim- 
inish, and  in  some  cases  to  increase,  during  their  existing  terms. 
None  of  these  persons  however  are  officers  of  the  city  of  Brooklyn, 
or  paid  from  its  treasury,  and  they  are  not  therefore  the  officers 
referred  to  by  the  acts  in  question.  All  other  public  officers  are 
subject  to  the  power  of  the  legislature  to  increase  or  diminish 
their  compensation  at  any  time,  provided  it  be  done  by  general  law. 
In  a  strict  sense  therefore  the  language  of  this  exception  does  not 
apply  to  the  officers  in  question,  for  the  inhibition  is  against  such 
legislation  by  local  or  private  bills  only,  and  not  to  enactments  ac- 
complishing these  objects  by  general  law. 

In  accordance  with  settled  canons  for  the  construction  of  stat- 
utes however,  some  effect  must  be  given  to  all  of  the  language  em- 
ployed in  framing  them,  provided  the  intent  of  the  legislature  ii 
discoverable  from  the  words  employed,  or  other  sources  of  informa- 
tion open  to  the  consideration  of  the  court,  and  such  constiuctioii 
is  reasonable  and  does  not  lead  to  absurd  or  unjust  results. 

It  is  quite  obvious,  from  the  language  of  the  act,  that  the  legis- 
lature had  in  mind  section  18  of  article  3  of  the  Constitution  in 
framing  it,  because  they  use  the  precise  language  employed  in  that 
section  in  describing  the  class  of  officers  who  are  not  to  be  affected 
by  its  provisions.  Thus  they  say  it  is  those  officers  ''who,  under 
the  provisions  of  the  Constitution,  cannot  have  their  fees,  percent- 
age or  allowances  increased  or  diminished  during  their  present  terms 
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in  office."  This  language  is  used  in  section  18,  article  3,  and  in  no 
other  place  in  the  Oonstitution,  and  unless  held  to  apply  to  that 
flection,  it  must  be  denied  any  application  whatever.  It  does  not 
follow  from  this  circumstance  however  that  we  must  give  it  the 
effect  claimed  for  it  by  the  appellant.  It  is  quite  clear,  if  the  legis- 
lature intended  the  provisions  of  the  act  to  apply  only  to  future 
elected  officers,  that  any  reference  to  the  constitutional  provision 
was  utterly  unnecessary,  as  their  power  of  legislation  over  that  sub- 
ject was  undeniable.  It  is  also  quite  obvious,  from  the  inclusion  of 
the  official  names  of  the  officers  in  question  in  the  provisions  of 
the  act,  and  the  clauses  specially  providing  that  the  amount  of 
their  compensation  should  be  left  to  the  power  of  the  common 
council  to  regulate,  that  the  legislature  did  not  suppose  they  were 
transcending  their  constitutional  power  in  legislating  as  they  did. 
If  ibe  legislature  had  intended  that  the  act  should  afleeir  anbse- 
<)uently-elected  or  appointed  officers  only,  they  would  have  said  so 
directly  and  omitted  all  reference  to  the  constitutional  provisions. 

It  would  seem  therefore  that  the  first  clause  of  section  6  was 
inserted  merely  as  a  tentative  provision  to  save  the  act  from  possi- 
ble condemnation  as  being  in  conflict  with  the  Constitution. 

It  is  evident,  from  the  consideration  suggested  that  no  conclusive 
inference  can  be  drawn  from  the  insertion  of  the  clause  in  question, 
that  the  legislature  intended  thereby  to  exempt  officers  from  the 
operations  of  the  act  who  would  otherwise  be  included  in  its  pro- 
visions, but  it  would  seem  that  they  intended  to  leave  the  act  open 
in  that  respect,  to  be  determined  by  the  solution  of  the  question  aa 
to  their  constitutional  power  to  pass  it.  The  act  is  clearly  hypo- 
thetical, and  its  true  reading,  if  paraphrased  according  to  its  ap- 
parent object  and  meaning,  would  be  as  follows  :  This  act  shall  not 
-affect  any  officers  named  therein  whose  compensation  cannot  con- 
stitutionally be  increased  or  diminished  during  their  existing  terms; 
and  if  so  read,  there  is  afforded  no  room  for  the  contention  that 
the  legislature  intended  thereby  to  exempt  the  existing  police  force 
from  its  operation. 

We  thus  arrive  at  the  question  whether  the  statutes  referred  to 
violate  section  18  of  article  3  of  the  Constitution. 

It  is  quite  certain  that  the  act  of  1877  does  not  infringe  upon  ita 
letter,  and  it  is  only  by  a  resort  to  principles  of  construction  that 
ihe  appellant  can  hope  to  nullify  its  provisions. 

The  Constitution  prohibits  the  legislature,  by  local  or  private  bills, 
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from  inciieasing  or  diminishing  the  *'  fees,  percentage  or  allowances^ 
of  certain  ofiBcers  daring  existing  terms  of  office.  The  act  of  1877 
refers  only  to  salaries,  and  does  not  purport,  in  itself,  either  to  in- 
crease or  diminish  those,  but  attempts  only  to  confer  power  upon 
the  common  council  to  fix  and  regulate  such  salaries  as  are  pay- 
able from  the  municipal  treasury. 

The  appellant  claims  however  that  the  act  is  within  the  spirit 
and  meaning  of  the  constitutional  provisions,  and  that  therefore 
the  attempt  by  the  common  council  to  reduce  the  patrolmen's 
salaries  was  ineffectual.  The  rules  applicable  to  the  construction 
of  constitutional  provisions  are  the  same  generally  as  those  ap- 
plying to  statutes,  and  the  object  in  both  cases  is  to  arrive  at  the 
intention  of  the  law  makers. 

If  the  meaning  of  a  given  provision  be  clear  and  unambiguous, 
and  leads  to  no  absurd  or  unjust  result,  it  leaves  no  room  for  the 
application  of  rules  of  interpretatiim,  and  must  therefore  be  en- 
forced according  to  its  letter  and  spirit.  Potter's  Dwarris  Stat.  0; 
Jackson  v.  Lewis,  17  Johns.  475.  It  was  said  in  XcioeH  v.  Petwle^ 
3  Seld,  97,  "whether  wo  are  considering  an  agreement  between 
parties,  a  statute,  or  a  Constitution,  with  a  view  to  its  interpretation, 
the  thing  we  arc  to  seek  is  the  thought  which  it  expresses.  To  as- 
certain this,  the  first  resort  in  all  cases  is  to  the  natural  signification 
of  the  words  employed  in  the  order  and  grammatical  arrangement 
in  which  the  framcrs  of  the  instruments  have  placed  them.  If  thus 
regarded,  the  words  embody  a  definite  moaning  which  involves  no 
absurdity  and  no  contradiction  between  different  parts  of  the  same 
writing,  then  that  meaning  upon  the  face  of  the  instrument  is  the 
one  which  alone  wo  are  at  liberty  to  say  was  intendei  to  bo  conveyed.** 
See  also  MoOluftket/  v.  CrnnineU,  11  N". Y. GOi;  Johnson  v.  ff.  R.  li^ 
On,,  49  N".  Y.  455.  If  the  words  used  in  a  statute  are  susceptible  of 
different  meanings,  that  one  must  bo  ascribed  to  them  which  ac- 
cords with  the  natural  and  obvious  signification  and  im{>ort  of  the 
language  usqd.  For  the  pitrposo  of  arriving  at  an  understanding 
of  its  signification,  it  is  the  duty  of  the  courts  to  examine  the  whole 
act,  and  by  a  comparison  of,  and  a  considenition  of  its  various 
clauses  and  provisions,  determine  the  moaning  of  any  doubtful  or 
ambiguous  phraseology  used  tlierein.  Becbee  v.  Ortffing,  14  \.  Y. 
244.  But  where  the  same  words  are  used  in  different  parts  of  the 
same  act,  in  connection  with  the  same  subject-matter,  it  is  con- 
trary to  settled  rules  of  construction  to  give  them  different  meaning. 
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in  the  several  places  where  they  occur.  It  was  said  by  Lord  De.v- 
MAN  in  lieg.  v.  Tlie  Com.  of  the  Poor  LawM,  cited  in  Potter's 
DwarriSy  1 95 :  *'  We  disclaim  altogether  the  assumption  of  any  right 
to  assign  diflferent  meanings  to  the  same  words  in  an  act  of  Parlia- 
ment on  the  ground  of  a  supposed  general  intention  in  the  act,  wo 
think  it  necessary  to  give  a  fair  and  reasonable  construction  to  the 
language  used  by  the  legislature ;  but  we  are  not  to  assume  tho 
unwarrantable  liberty  of  varying  that  construction  for  the  purpose  of 
making  the  act  consistent  with  any  views  of  our  own."  Following 
the  rule  referred  to  in  examining  the  question  presented  for  our 
consideration,  wo  can  see  no  reasonable  ground  for  holding  that 
salaries  of  public  officers  are  inchided  in  the  provision  in  question. 
The  omission  of  the  word  *' salaries,"  and  the  use  of  tlie  rather 
uncommon  word  '^  allowances"  in  section  18,  considered  by  itself, 
would  bo  quite  significant,  and  suggestive  of  great  doubt  as  to  the 
real  signification  of  the  provision  ;  but  when  considered  in  connec- 
tion with  other  occasions  where  the  f ramers  of  the  Constitution  and 
the  law-makers  have  been  called  upon  to  express  themselves  on  the 
subject  of  payment  to  public  servants,  we  shall  find  a  uniform  and 
invariable  use  of  language  showing  that  the  respective  phrases 
of  '•  compensation,"  "  salary,"  and  "  allowances*'  have  been  used 
discriminatingly  by  them,  and  with  a  perfect  understanding  of  their 
true  meaning.  I'hus  we  find  that  the  Constitution  provides  that 
'^  each  member  of  the  legislature  shall  receive  for  his  services- an 
annual  salary  of  $1,503  ;"  hue  senators,  when  S3rviag  as  members 
of  the  court  for  the  trial  of  impeachments,  and  such  members  of 
the  assembly  as  shall  be  appointed  managers  of  an  impeachment, 
'^  shall  receive  an  additional  allowance  of  $10  a  day."  §  6,  art.  3. 
The  governor  **  shall  receive  for  his  services  an  annual  salary/* 
§  4,  art.  4.  The  lieutenant-governor  shall  receive  for  his  services 
an  annual  salary,  ^'and  shall  not  receive  or  be  entitled  to  any  other 
compensation,  fee,  or  perquisite  for  any  duty  or  service  he  may  bo 
required  to  perform  by  the  Constitution  or  the  law."  g  8,  art.  4. 
The  secretary  of  State,  comptroller,  treasurer  and  attorney-general 
shall  each  *'  receive  for  his  services  a  com^^ensation  which  shall  not 
be  increased  or  diminished  during  the  term  for  which  he  shall  have 
been  elected."  §  1,  art.  5.  A  superintendent  of  public  works 
'*  shall  receive  a  compensation  to  be  fixeJ  bylaw."  §  3,  art.  5. 
Three  deputy  superintendents  ''shall  receive  for  their  services  a 
compensation  to  be  fixed  by  law."  §  3,  art.  5.  Judges  of  the  Court  of 
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Appeals,  and  justices  of  the  Sapremc  Court  '^  shall  receive  for  their 
serrices  a  compensation  to  be  established  by  hiw,  which  shall  not 
be  diminished  daring  their  official  terms."  §  14,  art  6.  It  is  pro- 
vided for  the  coanty  judge  that  '*  his  salary,  and  the  salary  of  the 
surrogate,  when  elected  as  a  separate  officer,  shall  be  established 
by  law,"  and  '^  shall  not  be  diminished  during  his  term  of  office.'* 
§  15,  art  6.  The  compensation  of  the  clerk  of  the  Court  of  Appeals 
*'  shall  be  fixed  by  law."    §  20,  art  6. 

''  No  officer  whose  salary  is  fixed  by  the  Constitution  shall  receive 
any  additional  compensation.  Each  of  the  other  State  officers 
named  in  the  Constitution  shall,  during  his  continuance  in  office, 
receive  a  compensation  to  be  fixed  by  law,  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected  or  appointed,  nor  shall  he  receive  to  his  use  any  fees 
or  perquisites  of  office,  or  other  compensation."    §  9,  art.  10. 

''Judicial  officers  in  office  when  this  Constitution  shall  take 
effect  may  continue  to  receive  such  fees  and  perquisites  of  office  as 
are  now  authorized  by  law,  until  the  first  day  of  July,  1847."  §  11, 
art  14.  **  Any  person  holding  office  under  the  laws  of  this  State, 
who,  except  in  payment  of  his  legal  salary,  fees  or  perquisites," 
shall  receive,  or  consent  to  receive,  ''directly  or  indirectly,  any 
thing  of  value,"  etc.,  shall  be  deemed  guilty  of  a  felony.  §  1,  ajt.  15. 

It  is  seen  by  this  review  that  the  word  "  allowance "  is  used  in 
the'Constitution  in  a  sense  entirely  different  and  distinct  from  that 
of  salary.  The  only  instance  in  which  it  is  employed,  aside  from 
the  section  in  question,  being  to  denote  something  to  be  given  or 
yielded  by  the  State  in  addition  to  a  stated  compensation,  termed  a 
salary.  The  generic  term  used  by  them  to  cover  all  forms  of  payments 
made  to  public  officers  for  services  is  invariably  that  of  compensa- 
tion, and  the  specific  term  used  to  denote  payments  to  officers  hav- 
ing a  fixed,  definite  and  stated  compensation,  is  that  of  salary. 

A  brief  reference  to  the  action  of  the  several  conrentions  which 
preceded  the  adoption  of  the  present  Constitution  will  show  that 
the  words  of  the  existing  section  were  deliberately  selected  after 
the  rejection,  by  the  people,  of  a  provision  couched  in  more  com- 
prehensive language.  Among  the  sections  submitted  to  the  people 
by  the  constitutional  convention  of  1867,  was  the  following :  ^  17. 
"  The  legislature  shall  not  grant  any  extra  compensation  to  any 
public  officer,  servant  or  contractor,  nor  increase  or  diminish  any 
oompensation,  except  that  of  judicial  officers,  during  their  term 
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of  office."  Proceedings  and  Debates,  p.  3961,  Atlas  ed.  This  pro- 
yision,  together  with  ihe  Constitution,  of  which  it  was  a  part,  was 
rejected  by  the  people.  Subsequent  to  this  rejection,  a  convention 
assembled  under  the  authority  of  chapter  884,  Laws  of  1872,  and 
framed  provisions,  which  after  being  revised  by  the  action  of  the 
subsequent  legislature,  resulted  in  the  submission  to  the  people  of 
the  Constitution  as  it  now  stands,  and  as  thus  submitted  it  was  ap- 
proved and  adopted  by  them. 

It  will  thus  be  seen  that  the  framers  of  the  Constitution,  when 
they  attempted  to  draw  provisions  specifically  limiting  the  power 
of  the  legislature  over  the  compensation  of  public  officers,  used  the 
most  appropriate,  natural  and  comprehensive  language  adaptable 
to  the  purpose  which  they  had  in  view,  and  with  a  discriminating 
sense  of  the  meaning  of  the  words  used  by  them.  It  is  impossible 
to  resist  the  conviction  that  by  the  use  of  the  words  *'  salary  "  and 
'' compensation  "  in  all  of  the  provisions  attempting  the  inhibition 
of  the  legislature  from  interfering  therewith,  and  their  exclusion 
from  the  clause  in  question,  they  intended  to  exempt  persons 
whose  services  were  payable  by  a  fixed  and  stated  compensation, 
from  the  operation  of  the  section.  It  will  also  be  observed  that  in 
the  structure  of  the  clause  referred  to,  the  words  first  used,  and 
presumably  those  to  which  the  most  importance  was  attached,  are 
those  of  '*fees  and  percentages,"  and  then  follows  the  word  **  allow- 
anoea,"  which  seems  to  have  been  employed  by  way  of  repetition, 
and  as  a  possible  cover  for  some  form  of  compensation  of  a  similar 
character  not  included  in  its  previous  language.  The  rule  embraced 
in  the  maxim  of  noseitur  a  socUs  seems  to  bo  peculiarly  applicable 
to  the  question  presented,  and  requires  a  definition  of  the  word 
**  allowance  "  similar  to  that  of  the  language  to  which  it  is  so  closely ' 
allied. 

The  natural  interpretation  of  these  provisions  is  that  they  were 
intended  to  include  only  those  irregular,  indefinite  and  uncertain 
modes  of  compensating  public  servants  which  were  indicated  by 
words  of  like  character  and  meaning  as  those  of  ^*  fees,"  *'  percent- 
age," etc  The  case  of  MeOaffin  y.  CUy  of  Oohoes,  74  N.  Y.  389; 
s.  C,  30  Am.  Bep.  307,  is  illustrative  of  the  rule  referred  to. 
There  the  words  ''contract,  obligation  or  liability"  were  held,  by 
force  of  the  maxim  in  question  to  exclude  liability  for  torts;  the 
late  Chief  Judge  Chuboh  saying,  that  ''words  are  often  used  re- 
dundantly or  repetitioualy,  without  strict  regard  to  the  meaning  of 
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each,  but  for  greater  caution  to  express  the  fall  meaning  of  the 
principal  subject.  In  such  cases,  the  maxim  noscUur  a  »ociu  13 
applied."  In  the  case  of  Corning  y,  McOullough,  1  K.  Y.  47;  a,  c, 
49  Am.  Dec.  287,  it  was  held  that  a  clause  in  a  statute  prescribing 
three  years  limitation  ^*  for  any  forfeiture  or  cause,  the  benefit  and 
suit  whereof  is  limited  to  the  party  aggrieved/'  should  be  construed 
as  meaning  actions  for  a  forfeiture,  or  cause  of  action  of  like  nature 
only,  and  not  to  apply  to  cases  of  contract  liability.''  See,  also, 
Aikin  y.  Wasson,  24  N.  Y.  484;  Coffin  y.  Eet/nolds,  37  N.  Y. 
644. 

It  seems  to  us  that  we  cannot,  without  doing  yiolence  to  the 
meaning  and  intent  of  the  authors  of  the  Constitution,  ascribe  to 
them,  by  the  use  of  such  a  word,  in  such  a  relation,  an  intention  to 
reach  and  affect  so  important  a  subject  as  that  embraced  in  regulat- 
ing the  compensation  of  those  numerous  public  servants  whose  ser- 
vices are  compensated  by  fixed  salaries.  Whether  we  consider  the 
ordinary  and  popular  signification  of  the  word,  or  the  more  accurate 
and  technical  meaning  attached  to  it  by  lexicographers,  it  is  entirely 
inappropriate  to  express  the  idea  of  a  fixed  compensation  adopted 
for  the  payment  of  services  rendered  by  one  person  to  another.  The 
word  ''allowance  "  imports  the  voluntary  act  of  one  party  in  doing 
something  which  is  in  his  discretion  to  perform  or  withhold  at 
pleasure.  To  allow  implies  the  right,  to  determine,  and  is  the  act 
of  a  superior  toward  a  dependent  granting  a  privilege  which  he  has 
authority  to  confer  or  deny.  It  does  not  express  the  relations  exist- 
ing between  co-contractors,  vendor  and  vendee,  or  employer  and 
employee  where  there  is  a  right  secured  by  contract  on  one  side, 
and  no  power  of  voluntary  action  on  the  other. 

Allowances  are  made  by  husband  to  wife,  parents  to  children, 
the  head  of  a  family  to  its  members,  superannuated  dependents  and 
servants,  from  the  benevolent  to  the  poor,  and  in  cases  where  the 
act  is  discretionary  with  the  donor,  as  a  reward  for  benefits  conferred 
or  services  voluntarily  rendered  by  one  to  another. 

Referring  to  some  of  the  uses  of  the  words  in  question  adopted 
by  the  legislature  in  statutes,  we  find  by  section  3,  chapter  521, 
Laws  of  1880:  ''No  officer  or  person  who  is  paid  a  salary  from 
the  city  treasury  shall  receive  to  or  for  his  own  use  any  fees, 
costs,  allowances,  perquisites  of  office,  commissions/'  etc.,  and  the 
comptroller  is  empowered  to  examine  any  such  officer  under  oath 
touching  "  the  amount  of  any  fees,  costs,  allowances,  perquisites.** 
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etc  Allowances  have  been  authorized  to  be  made  by  the  coart 
to  parties  in  actions  in  certain  cases,  and  extra  allowances  in  actions 
to  forocloee  mortgages,  for  partition  of  real  proi:)ert7,  and  to  obtain 
construction  of  wills,  etc.  (Code  of  Pro.,  §§  30:^-309  ;  and  Code  of 
Oiv.  Proc.,  §§  325:;$,  3253) ;  also  for  expenses  of  poor  witnesses  (g  1, 
chap.  155,  Laws  of  1869%  and  sd  too  in  cases  of  divorce,  infancy, 
lanacy  and  wards  of  court,  salvage,  and  all  discretionary  awards. 
They  are  also  made  to  sheriffs  on  attachment  proceedings  when  no 
fixed  chaiges  are  provided.  Gode  of  Civ.  Pro.,  §  956.  I'hey  were 
formerly  authorized  in  some  special  cases  to  bo  made  to  canal  con- 
tractors for  work  and  labor  (§  2,  chap.  273,  Laws  of  1841 ;  1  R.  S. 
^^»  §  37 ;  653,  §§  76,  77 ;  655,  §  2),  and  to  compensate  appraisers 
appointed  by  loan  commissioners.  3  Stat,  at  Large  87,  §  35.  Per 
die*n  allowances  were  made  to  the  justices  of  the  Supremo  Court  in 
uddition  to  their  salaries,  and  it  was  provided  that  the  compensa- 
tion of  those  residing  in  New  York  city  should  not  thereby  be  deemed 
to  be  reduced^  Chap.  308,  §  9,  Laws  of  1870.  The  health  officer 
receives  an  allowance  by  way  of  commission  on  collections  from 
coasters.  Chap.  302,  Laws  of  1829.  The  clerks  of  the  senate  and 
assembly  received  an  allowance  for  stationery  (§  1,  chap.  1,  Laws 
of  1859),  but  were  to  receive  a  salary  and  no  extra  allowance  by  sec- 
tion 3,  chap.  879,  Laws  of  1879,  Commissioner  of  public  accounts 
receives  t^per  diem  compensation  and  additional  allowance  for  mile- 
age. Chap.  223,  Laws  of  1862.  Pilots  have  an  allowance  for  ex- 
tra service,  §  8,  chap,  69.  Laws  of  1847,  as  do  also  receivers  of  in- 
aoWent  financial  and  life  insurance  companies.  §  1,  chap.  141, 
Laws  of  1821 ;  §  2,  chap.  3,  Laws  of  1841 ;  chap.  442,  Laws  of  1871 ; 
chap,  002,  Laws  of  1869. 

To  the  uses  of  the  words  shown  by  these  citations,  others  of  the 
same  character  could  be  made  indefinitely,  and  we  have  yet  to  dis^ 
oover  any  employment  of  the  word  '^  allowance"  by  law-makers  or 
others  whicti  is  the  exact  equivalent  of  either  of  the  words  "  salary" 
or  "  compensation."  Reference  to  the  works  of  the  lexicographers 
ahows  Webster's  definition  to  be,  **  the  aot  of  allowing,  granting  or 
admitting,"  '^ permission  or  license,"  'Hhat  which  is  allowed;  a 
portion  appointed  ;  a  limited  quantity  of  meat  and  drink  when  pro- 
visions fall  short."  '^  A  customary  deduction  from  the  gross  weight 
of  goods."  The  substiuice  of  the  definitions  in  Crabbe's  English 
Synonyms  is  that  an  allowance  is  gratuitous ;  it  ceases  at  the  pleas- 
ure of  the  donor.  Stipends  and  salaries  are  the  requital  of  some 
Vol.  L  —  90 
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supposed  service,  aud  are  paid  yearly  or  at  evea  portions  of  the  year, 
and  are  the  subject  of  contract  between  the  parties. 

Worcester  gives  a  definition  similar  to  that  of  Crabbe,  but  refen 
to  the  word  *^  salary  "  as  one  of  the  synonyms  of  '*  allowance/'  dis- 
tinguishing them  however  by  stating  that  the  latter  is  gratuitons 
and  the  former  a  stated  compensation,  i>ayable  under  a  contract 
Richardson's  English  Dictionary  gives,  ''  to  permit,  to  concede,  to 
suffer,  to  assent,  to  yield."  Other  lexicographers  give  definitions 
similar  to  those  of  Worcester  and  Grabbe,  and  seems  to  exclude  the 
idea  that  the  terms  are  analogous,  except  perhaps  in  a  very  loose 
and  imperfect  sense. 

It  would  seem  from  the  foregoing  illustrations  that  the  word 
*^  allowance  "  has  a  plain,  definite  and  precise  meaning  attached  to 
it  by  authors  and  law-makers,  and  the  duty  of  the  court  to  enforce 
it  as  it  reads  is  clear  and  unmistakable.  We  hare  no  power,  and 
it  is  not  our  office  to  stretch  the  meaning  of  words  used,  for  the 
purpose  of  covering  an  object  which  we  have  no  other  means  of  de- 
termining to  have  been  within  the  contemplation  of  the  authors  of 
the  Gonstitutton,  than  that  of  the  language  employed  by  them.  It 
therefore  seems  to  us  not  only  a  reasonable,  but  a  necessary  infer- 
ence from  the  invariable  use  by  the  authors  of  the  Constitution  of 
the  words  ''  salary  "  aud  ''  compensation  "  when  referring  to  that 
kind  of  payment  made  to  public  officers  by  way  of  salary,  and  their 
deliberate  exclusion  from  the  clause  in  question,  that  they  did  not 
intend  to  include  salaried  officers  within  its  meaning. 

This  view  is  greatly  strengthened  by  the  express  provisions  made 
in  that  instrument  with  reference  to  the  immutability  of  the  com- 
pensation of  a  large  number  of  such  officers,  and  the  inference  which 
may  be  drawn  therefrom  that  they  did  not  intend  to  enact  general 
provisions  to  accomplish  similar  objects. 

In  opposition  to  our  views  it  is  urged  that  such  a  constructioD 
would  leave  no  subject  of  importance  for  the  provisions  in  question 
to  operate  upon;  but  we  do  not  think  this  is  so.  While  it  is  obvioni 
that  it  does  to  a  certain  extent  narrow  its  application,  yet  a  large 
body  of  public  officers  whose  compensation  consists  solely  of  fees, 
percentages  and  allowances,  such  as  sheriffs,  county  clerks,  regis- 
ters of  deeds,  coroners,  port  wardens,  harbor-masters,  pilots,  com- 
missioners, health  office,  justices,  constables  and  others  who  might 
be  named,  are  still  left  to  be  affected  by  these  proyisions  of  the 
Constitution. 
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We  are  quite  aware  of  the  great  importaDce  of  the  question  pre* 
sentedy  and  of  the  divers  views  existing  with  reference  to  it  among 
judges  and  members  of  the  legal  profession;  but  no  suilicient  reason 
has  been  suggested,  as  we  think,  which  authorizes  the  importation 
into  the  Constitution  of  a  meaning  which  does  not  flow  naturally 
and  obviously  from  the  language  employed  in  it. 

Other  minor  questions  raised  by  the  learned  counsel  for  the  ap- 
pellant have  been  examined  by  us,  but  we  find  none  of  sufficient 
plausibility  to  raise  serious  doubt  as  to  the  correctness  of  the  judg- 
ment appealed  from. 

The  judgment  should  therefore  by  affirmed. 

Judgmeni  affirmed. 
All  conenr. 
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Allbk  y.  Olatioh; 

(n  Iowa,ll.) 
09HatiittUotuaiaw^'*lMfMnffwrpor^^ 

A.  ooDstitutloiud  proTision  that  stookbolden  in  bank  oorporationa  shall  be  Uablt 
for  the  corporate  debts  Is  applicable  onlj  to  banks  iasoing  bills  of  dronlattnn 

ACTION  to  enforce  individaal  liability  of  stockholden.     The 
opinion  states  the  case.    The  plaintiff  had  judgment  on  d^ 
mnrrer. 

TrimVh,  Carruihers  it  TrimbJe,  WriglU,  OunminB  d  WrigU, 
Payne  <§  EiehMerger,  Jones  it  Sieel  and  Amos  SiieJM,  for  appel- 
lants. 

D.  P.  Stuhhsy  for  appellees. 

Servers,  J.  The  Brst  Constitation  was  adopted  in  1846,  and  ft 
contained  the  following  provisions  (See  Art.  8)  : 

'^Srction'  1.  No  corporate  body  shall  hereafter  be  created,  re- 
newed or  extended,  with  the  privilege  of  making,  issuing  or  putting 
in  circulation  any  bill,  check,  ticket,  certificate,  promissory  note^ 
or  other  paper,  or  the  paper  of  any  bank,  to  circulate  as  money. 
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The  general  assembly  of  this  State  shall  prohibit  by  law  any  person 
or  persons,  association,  company  or  corporation  from  exercising  the 
priTileges  of  banking,  or  creating  paper  to  circalate  as  money. 

"g  2.  Corporations  shall  not  be  created  in  this  State  by  special 
laws,  except  for  political  or  municipal  purposes;  but  the  general 
assembly  shall  provide  by  general  laws  for  the  organization  of  all 
other  corporations  except  corporations  with  banking  privileges,  the 
creation  of  which  is  prohibited.  The  stockholders  shall  be  subject 
to  such  liabilities  and  restrictions  as  shall  be  provided  by  law.  The 
State  shall  not  directly  or  indirectly  become  a  stockholder  in  any 
corporation/' 

Under  the  foregoing  provisions,  corporations  having  the  power 
to  issue  bills  to  circulate  as  money  were  absolutely  prohibited,  but 
corporations  having  the  banking  powers  of  discount  and  deposit 
could  lawfully  exist;  and  such  seems  to  have  been  the  opinion 
of  the  first  general  assembly  which  convened  under  the  Con- 
stitution, in  November,  1846.  It  proceeded  to  pass  the  general 
incorporation  law  contemplated  by  the  Constitution,  which  pro- 
vided that  any  number  of  persons  might  incorporate  themselves  for 
the  transaction  of  any  business  which  might  be  the  lawful  subject 
of  a  general  partnership,  and  the  incorporators  were  authorized  to 
exempt  private  property  from  the  payment  of  corporate  debts. 
Chap.  81,  Acts  First  Qeneral  Assembly. 

If  any  statute  was  enacted,  as  required  by  the  Constitution,  at 
that  or  any  subsequent  session  of  the  general  assembly,  prohibiting 
any  ''  person,  association,  company  or  corporation  from  exorcising 
the  privileges  of  banking,  or  creating  paper  to  circulate  as  money," 
our  attention  has  not  been  called  to  it.  The  reason  for  this  omis- 
sion we  suppose  to  be  that  if  there  was  no  constitutional  provision 
upon  the  subject,  it  required  an  afiBrmative  statute  so  authorizing, 
before  any  corporation  or  person  could  issue  biUs  to  circulate  as 
money. 

But  it  is  undoubtedly  true  that  in  1846  a  general  partnership 
could  have  been  formed  for  the  purpose  of  discounting  bills,  re- 
ceiving deposits  and  issuing  evidence  of  indebtedness  therefor,  and 
no  other  statute  than  the  general  incorporation  law  was  required  to 
enable  corporations  under  it  to  engage  in  and  lawfully  transact  the 
banking  business  of  discount  and  deposit. 

A  similar  statute  to  the  general  incorporation  law  was  afterward 
enacted  in  1851.     Chap.  43  of  the  Code  of  1851;  and  the  same 
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statute  in  sabstauce  has  oTor  since  been  in  force.  Bev.,  chapu  5d; 
Code,  title  9^  chap.  1. 

This  Constitution  remained  in  force  until  the  adoption  of  the 
new  Constitution  in  1857,  and  it  is  historically  true  that  many  cor- 
porations had  been  organized  in  other  States  between  the  periods 
above  stated,  with  power  to  issue  bills  to  circulate  as  money,  and 
that  this  State  was  flooded  with  such  bank  billa  Their  yalue  was 
uncertain  and  great  dissatisfaction  was  expressed  in  the  public 
journals,  and  otherwise,  with  the  restrictire  provisions  of  the  Oon- 
stitutioQ  of  1846,  in  relation  to  corporations  having  power  to  issue 
bills  to  circulate  as  money.  It  was  said  that  there  should  be  organ- 
ized in  this  State  banks  of  issue,  which  being  under  the  control  of 
the  State,  there  would  at  least  be  some  guaranty  as  to  their  solvency. 
The  convention  and  constitution  of  1857  were  the  outgrowth  of 
this  public  sentiment.  We  hazard  nothing  in  making  the  assertion 
that  but  for  the  public  demand  for  the  abrogation  of  the  Oonstitn- 
tion  of  1846»  and  the  adoption  of  one  under  which  corporations 
with  power  to  issue  bills  to  circulate  as  money  could  be  oiganized, 
the  Constitution  of  1857  would  not  have  been  adopted.  The  great 
ovil  of  the  Constitution  of  1846,  in  the  public  estimation  of  the 
time,  was  the  prohibition  therein  contained  of  banks  with  power 
to  issue  bills  to  circulate  as  money.  So  complaint  was  made,  and 
it  was  not  supposed  that  the  Constitution  of  1846  restricted  or  pro* 
hibited  the  establishment  of  banks  of  discount  and  deposit  But 
the  popular  demand  was  that  banks  with  full  banking  powers  should 
be  authorized  and  established,  to  the  end  that  the  currency  issued 
in  other  States,  known  as  **  red  dog  "  and  '^  wild  cat ''  would  be  ex- 
pelled from  the  State. 

A  convention  was  called,  and  the  Constitution  of  1857  was  ad- 
adopted  by  the  people,  with  reference  to  and  full  knowledge  of 
the  facts  heretofore  stated.     It  contains  the  following  provisions: 

"AbTICLB    VIII  —  OOBPORATIOKS. 

"  Sbotion  1.  No  corporation  shall  be  created  by  special  laws ;  but 
the  general  assembly  shall  provide  by  general  laws  for  the  oiganiia- 
tion  of  all  corporations  hereafter  to  be  created,  except  as  heroin- 
after  provided. 

''  §  2.  The  property  of  all  corporations  for  pecuniary  profit  shall 
be  subject  to  taxation,  the  same  as  that  of  individuals. 

''  §  3.  The  State  shall  not  become  a  stockholder  in  any  ooipora- 
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tion,  nor  shall  ife  assume  or  pay  the  debt  or  liabilit;  of  any  corpora- 
tion, unless  incurred  in  time  of  war  for  the  benefit  of  the  State. 

'^  §  4.  No  political  or  municipal  corporation  shall  become  a  stock- 
holder in  any  banking  corporation,  directly  or  indirectly. 

**  §  5.  No  act  of  the  general  assembly  authorizing  or  creating  cor- 
porations or  associations  with  banking  powers,  nor  amendments 
thereto,  shall  take  effect,  nor  in  any  manner  be  in  force,  until  the 
same  shall  have  been  submitted  separately  to  the  people  at  a  gen- 
eral or  special  election,  as  provided  by  law,  to  be  held  not  less  than 
three  months  after  the  passage  of  the  act,  and  shall  have  been  ap- 
proved by  a  majority  of  all  the  electors  voting  for  and  against  it  at 
such  election. 

**  §  6.  Sabject  to  the  provisions  of  the  foregoing  section,  the  gen- 
eral assembly  may  also  provide  for  the  establishment  of  a  State  bank, 
with  branches. 

'*  §  7.  If  a  State  bank  be  established,  it  shall  be  founded  on  an 
actual  specie  basis,  and  the  branches  shall  be  mutually  responsible 
for  each  other's  liabilities  upon  all  notes,  bills  and  other  issues  in- 
tended for  circulation  as  money. 

^'  §  8.  If  a  general  banking  law  shall  be  enacted,  it  shall  provide 
for  the  registry  and  countersigning  by  an  oflScer  of  State  of  all  bills 
or  paper  credits  designed  to  circulate  as  money,  and  require  se- 
curity to  the  full  amount  thereof  to  be  deposited  with  the  State 
treasurer  in  United  States  stocks,  or  in  interest-paying  stocks  of 
States  in  good  credit  and  standing,  to  be  rated  at  ten  per  cent 
below  their  average  value  in  the  city  of  New  York  for  the  thirty 
days  next  preceding  their  deposit :  and  in  case  of  a  depreciation  of 
any  portion  of  said  stock  to  the  amount  of  ten  per  cent  on  the  dol- 
lar, the  bank  or  banks  owning  said  stock  shall  be  required  to  make 
up  said  deficiency  by  depositing  additional  stocks ;  and  said  law 
shall  also  provide  for  the  recording  of  the  names  of  all  stockhold- 
ers in  such  corporations,  the  amount  of  stock  held  by  each,  the 
time  of  any  transfer,  and  to  whom. 

''  §  9.  Every  stockholder  in  a  banking  corporation  or  institution 
shall  be  individually  responsible  and  liable  to  its  creditors,  over  and 
above  the  amount  of  stock  by  him  or  by  her  held,  to  an  amount 
equal  to  his  or  her  respective  shares  so  held,  for  all  its  liabilites  ac- 
cruing while  he  or  she  remains  such  stockholder.  ^ 

''^'§  10.  In  case  of  the  insolvency  of  any  banking  institution,  the 
bill-holders  shall  have  a  preference  over  its  other  creditors. 
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*-§  II.  The  saspeosioa  of  specie  payments  by  twinking  instita- 
tions  shall  never  be  permitted  nor  sanctioned. 

'^  §  12.  Subject  to  the  provisions  of  this  article,  the  general  as- 
sembly shall  have  power  to  amend  or  repeal  all  laws  for  the  organ- 
ization or  creation  of  corporations^  or  granting  of  special  or  exdn- 
sive  privileges  or  immunitieSy  by  a  vote  of  two-thirds  of  each  branch 
of  the  general  assembly ;  and  no  exclusive  privileges,  except  as  in 
this  article  provided,  shall  ever  be  granted."^ 

The  first  general  assembly  under  the  Constitution  of  1857  met  in 
1858,  and  it  passed  two  acts  contemplated  by  ihe  Oonstitation ; 
one  "  authorizing  general  banking,**  and  the  other  authorizing  the 
establishment  of  a  State  bank  and  branches,  with  power  to  issue 
bills  to  circulate  as  money,  and  ia  accordance  with  the  Constitution, 
these  statutes  were  submitted  to  and  approved  by  a  majority  of  the 
electors.  A  State  bank  was  organized,  which  issued  bills  which  freely 
circulated  as  money,  and  it  continued  in  existence  until  1870. 
During  this  time,  the  general  incorporation  law,  first  passed  in 
1846,  was  in  force,  and  it  made  no  provision  for  filing  and  reoord- 
ino"  articles  of  incorporation  of  corporations  formed  under  it,  ex- 
cept those  for  the  construction  of  works  of  internal  improvement, 
in  the  office  of  the  secretary  of  State.  We  therefore  are  unable  to 
say  whether  the  assertion  made  by  counsel  during  the  oral  argu- 
ment, that  corporations  with  the  banking  powers  of  discount  and 
deposit  had  been  organized  under  the  general  incorporation  law 
prior  to  1S70,  ii  historically  true  or  not ;  but  as  early  as  18C0  the 
existence  of  such  corporations  was  recognized  by  the  general  as- 
sembly.    Rev.,  page  280,  art  2. 

In  1870  all  corporations  organized  under  the  general  incorporation 
law  were  required  to  file  and  have  the  articles  of  incorporation  re- 
corded in  the  office  of  the  secretary  of  State.  Chap.  172,  Acts  of 
the  Thirteenth  General  Assembly. 

In  that,  th(5  next,  and  succeeding  years,  down  to  the  close  of 
1883,  there  have  been  organized  under  said  statute  nearly  or  quite 
one  hundred  corjiorations  which  have  assumed  the  banking  powers 
of  discount  and  deposit,  all  of  which,  we  shall  assume,  have  ex- 
empted private  property  from  the  payment  of  corporate  debts. 
The  judicial  and  legislative  history  of  the  State  fails  to  show  that 
tho  right  and  power  to  so  exempt  private  property  have  boon  doubted 
or  denied  from  1846  until  tho  institution  of  this  suit,  a  period  of 
thiriy-five  years. 
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In  the  light  of  the  foregoing  facts,  we  have  to  determiQc  the 
proper  construction  of  article  8  of  the  GonEtitntion  of  1857. 
The  first  section  of  the  article  refers  to  corporations  generally ;  the 
second  to  those  for  pecuniary  profit ;  the  third  prohibits  the  State 
from  becoming  a  stockholder  in  any  corporation,  and  the  fourth 
refers  alone  to  banking  corporations ;  and  it  is  insisted  that  banks 
of  discount  and  deposit,  as  well  as  those  issuing  bills  to  circulate 
80  money,  are  there  referred  to  ;  and  as  the  same  words —  '^  bank- 
ing corporations" — are  used  in  both  sections  4  and  9,  that 
the  same  construction  must  be  placed  on  the  same  words  in  both 
sections.  But  this  does  not  necessarily  follow.  The  argument  is 
entitled  to  great  consideration,  but  it  is  not  controlling.  The  same 
reason  exists  for  prohibiting  a  municipal  corporation  from  becom- 
ing a  stockholder  in  one  kind  of  a  bank  as  in  another.  But  as  the 
bill-holder,  as  a  matter  of  fact,  is  compelled  to  accept  the  circulat- 
ing medium  in  use  as  money,  and  the  depositor  is  a  free  agent,  who 
can  deposit  his  money  in  a  bank  or  not,  as  he  chooses,  and  whose 
residence  is  usually  contiguous  thereto,  and  as  the  privilege  of 
issuing  bills  to  circulate  as  money  is  an  exercise  of  sovereign  power 
which  belongs  to  the  State,  the  same  reasons  for  interference  on  the 
part  of  the  State  to  protect  the  bill-holder  do  not  exist  as  to  the 
depositor.  Besides  this,  the  prohibition  contained  in  section  4 
is  a  limitation  on  the  law-making  power,  and  may  well  be  designated 
as  the  constitutional  policy,  which  was  not  intended  to  act  upon  or 
control  individual  rights  or  liabilities. 

Sections  5,  6,  7,  8,  10  and  11  have  exclusive  reference  to 
banks  of  issue,  and  the  key-note  to  all  of  them  is  found  in 
section  5.  It  is  there  provided  that  corporations  with  banking 
powers  shall  not  be  created,  unless  the  statute  so  providing  shall  be 
submitted  to  and  be  approved  by  a  majority  of  the  electors  of  the 
State.  This  means  full  or  unlimited  banking  powers  ;  that  is,  the 
power  to  issue  bills  to  circulate  as  money,  and  also  the  power  to 
discount  bills  and  receive  deposits.  The  general  incorporation  law 
in  force  when  the  Constitution  of  1857  was  adopted  was  broad 
enough,  as  we  have  said,  to  permit  the  organization  of  banks  of 
discount  and  deposit,  and  something  more  than  this  was  contem- 
plated by  the  Constitution.  This  being  so,  what  is  the  proper 
construction  of  section  D  P  The  words  there  used  are  banking 
corporations.  The  subject-matter  contemplated  in  the  several  sec- 
tions jast  mentioned,  which  precede,  and  also  those  which  follow. 
Vol.  L-  91 
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section  9,  is  corporations  having  the  power  to  issue  bills  to  cir- 
culate as  money.  Olearly  these  are  ^*  banking  corporations/'  just 
jis  certainly  as  those  defined  in  section  5  as  haying  banking  powers. 
To  arrive  at  the  meaning  of  the  words  **  banking  corporations  " 
in  section  9,  the  sections  preceding  and  following  it^  which  have 
reference  to  the  same  subject-matter,  must  be  read  and  considered. 

This  is  a  fundamental  rule,  to  which  there  is  no  exception,  unless 
the  words  to  be  construed  have  such  a  clear  and  precise  meaning 
that  there  is  and  can  be  but  a  single  conclusion  as  to  what  was 
meant.  Counsel  insist,  and  it  is  true,  that  there  are  banks  of  is- 
sue, and  those  of  discount  and  deposit  If  a  corporation  possessed 
all  of  these  powers,  it  would  be  a  banking  corporation,  and  it 
would  be  such  a  corporation  if  it  had  the  power  only  of  issuing 
bills  to  circulate  as  money,  or  if  it  only  had  the  power  to  discount 
bills  and  receive  deposits,  it  would  still  be  a  banking  corporation. 

The  words  '^  banking  corporations,''  as  used  in  section  9,  there- 
fore, do  not  necessarily  include  or  refer  to  banks  of  discount  and 
deposit.  When  all  the  provisions  of  the  Constitution  bearing  on 
the  subject-matter  arc  considered,  it  seems  to  us  to  be  too  clear  for 
any  reasonable  doubt  that  '^  banking  corporations "  in  section  9 
mean,  and  were  intended  to  mean,  the  same  thing  precisely  as 
^'banking  powers"  in  section  5,  and  '^ banking  institutions "  in 
sections  10  and  11.  We  are  unable  to  understand  why  the  sub- 
ject-matter of  section  9  should  be  construed  to  be  other  or  dif- 
ferent from  the  subject-matter  of  the  sections  which  precede  and 
follow  it.  Why  should  the  words  of  section  9  have  attached  to  them 
a  broader  meaning,  or  include  more,  than  it  is  self-evident  similar 
words  in  sections  5,  10  and  11  were  intended  to  mean  or  include? 

Without  doubt,  the  words  **  banking  institutions,"  in  sections  10 
and  11,  mean  and  have  reference  to  the  same  kind  of  corpora- 
tions as  those  contemplated  in  section  5  as  having  ''  banking 
powers,"  and  the  words  "banking  corporations"  in  section  9, 
in  accordance  with  the  acknowledged  rules  of  construction,  must 
mean  the  same  thing  or  class  of  corporations  ;  that  is,  those  with 
power  to  issue  bills  to  circulate  as  money.  This  view  we  think  is, 
to  say  the  least,  in  accord  with  Pape  v.  CapiM  Bank  of  Topfka,  'Zif 
Eans.  440  ;  8.  c,  27  Am.  Rep.  183,  and  Peoph  v.  LoewetifJial,  93 
111.  191.  But  if  it  can  be  said,  when  all  the  provisions  of  article 
8  are  read  and  considered,  that  there  is  any  doubt  as  to  the 
correctness  of  the  conclusion  reached,  then  it  is  proper  to  considen 
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First  The  eTil  intended  to  be  remedied  by  the  adoption  of  the 
Constitution  of  1857 ;  and  here  there  is  no  room  for  serions  doubt, 
as  we  have  heretofore  sufficiently  indicated. 

Second.  This  is  confirmed  by  the  debates  in  the  convention 
which  framed  the  Constitution.  It  may  be  said  with  safety  that 
banks  of  discount  and  deposit,  as  distinguished  from  those  issuing 
bills  to  circulate  as  money^  are  not  mentioned  in  the  debates,  or  if 
so,  our  attention  has  not  been  called  thereto,  while  there  are  numer- 
ous references  made  to  banks  of  issue.  Our  attention  however  is 
specially  called  to  a  proposition  introduced  into  the  convention, 
making  the  officers  and  stockholders  of  every  corporation  issuing 
bills  to  circulate  as  money  individually  liable  (for  corporate  debts 
we  suppose)  during  the  time  of  their  being  officers  and  stockholders. 
This  proposition  was  defeated  in  the  convention.  It  is  said  that 
this  action  clearly  indicates  the  intent  of  the  conyention.  But 
what  intent  is  indicated?  None  other  we  think  than  that  the  con- 
vention was  unwilling  to  make  the  officers  and  stockholders  liable 
to  the  extent  contemplated  by  the  proposition  referred  to,  and 
thought  that  section  9,  as  it  now  stands,  as  it  has  been  construed 
by  us,  was  as  far  as  it  was  necessary  or  proper  to  go. 

Third.  The  contemporaneous  legislative  construction  of  the  Con- 
stitution; and  here  we  desire  to  call  attention  to  article  2,  page  280, 
of  the  Revision,  requiring  '^  banking  corporations  to  make  quarterly 
statements.''  This  clearly  recognizes  the  existence  of  banking  cor- 
porations having  the  powers  only  of  discount  and  deposit.  It  can- 
not be  presumed  that  the  general  assembly  would  do  a  foolish  or 
unnecessary  act,  and  therefore  it  must  be  assumed  that  there  were 
corporations  of  the  character  indicated  in  existence,  the  legality  of 
whose  organization  is  clearly  recognized  by  the  statute  above  men- 
tioned, which  was  passed  within  three  years  after  the  adoption  of 
the  Constitution. 

Fourth.  The  practical  construction  of  the  Constitution  adopted 
by  the  people  of  the  SState,  as  evidenced  by  the  numerous  banks  of 
discount  and  deposit  known  to  have  been  organized  during  and 
since  1870,  and  which  are  now  engaged  in  doing  a  large  business. 
To  this  must  be  added  the  fact  that  some  of  them  failed  and  proved 
insolvent,  and  no  such  claim  as  the  present  was  ever  made,  to  our 
knowledge,  until  now.  That  all  these  matters  may  be  and  should 
be  considered  when  the  meaning  of  the  words  of  the  Constitution 
are  not  entirely  clear  and  free  from  doubt,  see  Cooley  on  Constitu- 
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tional  Limitations  (4th  ed.) ,  pp.  68-83,  and  authorities  cited  in  notes. 
It  seems  to  us  that  the  words  *'  banking  corporations/'  used  in  sec- 
tion 9,  mean  banks  of  issue,  and  not  those  of  discount  or  deposit; 
and  that  if  this  be  doubtful,  then  the  legislative  and  practical  con- 
temporaneous construction  of  the  Constitution  leaves  no  room  for 
for  doubt  in  this  respect.  The  result  is  that  the  demurrer  was 
erroneously  overruled,  and  that  the  judgment  below  must  be  reversed. 

Judgment  reversed* 


Blachlet  y.  Lisa. 

(es  Iow%  22.) 
Parent  and  child — UabiUty  of  parent  for  aduU  ekSUTe  neeeeaariee. 

A  father  is  not  liable  for  necessaries  famished  to  his  adnlt  nnmarried  daoghter, 
at  her  request,  although  she  lives  with  him,  and  he  knows  and  does  not  ob- 
ject to  the  famishing.    (See  note,  p.  726.) 

ACTION  for  medical  services.     The  opinion  states  the  point 
The  plaintiff  had  judgment  below. 

0.  Taylor  Wright^  for  appellant 

E.  £•  Ilart^  for  api>elloe. 

Beck,  J.  I.  The  amount  in  controversy  in  this  cause  being  less 
than  8100,  it  was  certified  by  the  judge  of  the  Circuit  Court  for 
determination  upon  the  following  question  of  law: 

''Is  a  father  legally  liable  to  a  physician  for  the  latter's  services 
in  professionally  treating  the  adult  but  unmarried  daughter  of  said 
father  during  her  last  illness,  where  the  physician  was  ctUled  by  the 
daughter,  she  at  the  time  living  with  her  father  as  a  member  of  his 
family,  that  being  her  home;  the  treatment  being  necessary  and 
proper,  and  rendered  with  the  knowledge  of  the  father,  and  with- 
out  any  objection  on  the  part  of  the  latter  to  the  physician." 

II.  At  common  law,  a  father  is  not  liable  for  necessaries  furnished 
an  ailult  child.  And  it  may  be  admitted,  for  the  purposes  of  this  case, 
that  medical  treatment  is  included  in  the  term  ''  necessaries."  This 
rule  prevails  though  the  child  be  at  the  home  of  the  father  when  the 
necessaries  are  furnished.    Crane  v.  Saudouine,  55  N.  Y.  256;  Bojfd 
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V.  Sajfpinglon,  4  Watte,  247;  Mills  t.  Wyman,  3  Pick.  207;  Narris 
Y.  Dodge's  Adm%  23  Ind.  190;   WoodT.  Oill,  Coxe  (N.  J.),  944. 

The  fact  that  the  adult  child  is  a  member  of  the  family  of  the 
father  does  not  render  him  liable  for  necessaries  furnished  npon  re- 
quest of  the  child.  The  father  as  the  head  of  the  family  is  not 
liable  for  necessaries  furnished  ite  members,  other  than  the  wife 
and  minor  children.  Servante,  lodgers  and  boarders  are  members 
of  the  family,  as  well  as  all  others  who  are  subject  to  the  authority 
of  ite  head.  See  Webster's  Dictionary.  But  for  necessaries  fur- 
nished none  of  them  is  the  father  liable.  An  adult  son  or  daughter 
whose  home  is  with  the  father  is  of  this  class  of  persons. 

[Omitting  minor  points.] 

The  foregoing  discussion  disposes  of  all  pointe  argued  by  counseL 
It  is  our  opinion  that  the  judgment  of  the  Circuit  Court  ought  to 
be  reyersed. 

Judgment  reversed. 

Adams,  J.,  dissenting. 

NoTB  BT  THB  Rbfortsb. —  In  Orans  v.  Baudouine,  55  N.  Y.  258,  Folqbb, 
J.,  said:  "  Promiiient  among  those  which  are  relied  npon  is  the  fact  that  the 
patient  was  the  daughter  of  the  defendant.  And  were  she  a  daughter  for 
whom,  bj  reason  of  her  minority  and  dependence  upon  him,  the  defendant 
was  ander  a  natural  obligation  to  provide  necessaries,  this  fact  would  be 
strong,  with  others  to  be  mentioned,  to  sustain  an  implication  of  a  promise. 
See  18  Johns,  i^nfra).  But  the  relations  between  the  defendant  and  her 
were  not  such  as  that  there  was  npon  him  such  obligation.  She  was  much 
past  her  majority;  she  was  married;  she  had  lived  with  her  husband  and  their 
children  separately  from  her  father,  in  a  honse  of  their  own;  she  was  at  the 
time  living  with  her  husband  and  their  children.  Her  husband  was  bound 
primarily  to  supply  for  her  all  that  she  needed.  Though  she  was  brought 
from  their  own  honse  to  that  of  the  defendant,  it  waa  ait  her  mother's  instance 
and  for  a  special  purpose,  that  of  having  her  under  the  immediate  care  and  at- 
tention of  her  mother.  No  reason  for  the  removal  other  than  this  is  shown. 
This  did  not  impose  upon  him  any  greater  general  obligation  than  existed  be- 
fore. Nor  did  it  give  ground  for  the  law  to  imply  a  spedal  obligation. 
Again,  the  interest  exhibited  in  the  case  by  the  defendant  to  the  plaintiff;  his 
recital  to  him  of  a  histoiy  of  her  trouble;  his  presence  when  the  plaintiff  mad* 
his  professional  calls,  alone  and  in  consultation;  his  receiving  directions  as  to 
treatment;  his  recognition,  to  others,  of  the  fact  that  the  plaintiff  was  in  at- 
tendance; his  recital  to  others  of  the  plaintiff's  opinion  of  the  patient's  condition; 
and  his  knowledge  of  the  frequency  and  length  of  continuance  of  the  profes- 
sional visits  of  the  plaintiff,  without  any  disclaimer  on  the  part  of  the  defendant 
of  liability,  are  relied  upon  as  circumstances  making  a  basis  for  an  implication. 

"  It  is  true  that  particular  act«  will  sometimes  give  rise  to  particolar  obliga- 
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tions,  daUes  and  liabilities.  But  the  party  whoee  acts  are  thus  to  affect 
must  be  In  such  predicament  as  that  those  acta  have,  of  legal  necessity,  a  sig- 
nificanoe  attached  to  them,  at  the  time,  which  he  may  not  afterward  lepeL 
Broom  on  Common  Law  was  dted  by  the  court  below  as  aathozlty  for  the 
above  role,  and  it  was  applied  to  this  case.  Bat  the  illastration  he  gives  of 
the  role  shows  that  it  is  in  a  different  case  that  it  operates,  vis. :  '  If  I  employ 
a  person  to  do  any  business  for  me,  or  to  perform  any  work,  the  law  impUea 
that  I  undertook  or  contracted  to  pay  him  as  much  as  his  labor  deserves.' 

"  It  is  true  that  a  person  may  not  avail  himself  of  the  benefit  of  services  done 
for  him  without  coming  into  an  obligation  to  reward  them  with  a  reasonable 
recompense.  But  he  cannot  be  said  in  the  meaning  of  the  law,  to  avail  him- 
self of  services  as  so  done  when  they  are  not  for  his  individual  benefit,  nor  for 
that  of  any  one  for  whom  he  is  bound  to  furnish  theuL  The  acquiescence  of 
one  in  the  rendering  of  service  or  benefit  to  another,  not  entitled  to  call  upon 
him  therefor,  is  not  equivalent  to  an  acknowledgment  that  it  is  rendered  at  his 
request  So  far  as  legal  responsibUity  was  concerned,  the  defendant,  though 
the  father  of  the  patient,  was  a  stranger  to  her  and  to  her  necessities.  He 
could  neither  require  of  her,  nor  be  required  upon  by  her.  It  has  been  held 
that  a  special  request  by  a  father  to  a  physician  to  attend  upon  his  son,  then  of 
full  age  but  lying  sick  at  the  father's  house,  raised  no  implied  promise  on  the 
part  of  the  father  to  pay  for  the  services  rendered.  Boyd  v.  SappingUm^  4 
Watts,  247 ;  and  so  in  VeUeh  v.  RtutOl,  8  Q.  B.  Rep.  987,  it  is  said: 
A  physician  attends  in  every  case  on  request;  that  fact  alone  is  not  sufficient 
for  the  inference  of  a  special  contract;  and  see  8eUen  v.  Ncrman,  4  Oarr.  h  P., 
97  Penn.  St.  81,  284.  Still  less  where  there  has  been  no  special  request  bj 
the  father  to  the  physician,  and  no  more  than  acquiescence  in  his  calls.  It 
was  the  duty  of  the  plaintiff  to  know  or  to  learn  the  true  legal  status  of  tbe 
patient,  and  what  were  her  true  legal  relations  to  the  defendant;  and  he  can> 
not  rely  upon  any  seeming  legal  and  necessary  dependence  of  her  upon  him. 
In  the  ease  of  minor  children,  even,  the  law  imposes  this  duty  upon  those  who 
would  furnish  them  with  necessaries,  relying  upon  the  credit  of  their  fathein 
and  seeking  to  charge  them.  HvnU  v.  Thomp^t^n,  4  111.  179;  Van  VaikU^ 
lurgh  V.  WaUan,  18  Johns.  480;  8.  c,  7  Am.  Dec  895.  AfoHAori,  is  it  so  In 
the  case  of  an  adult  married  daughter  living  with  her  husband,  so  that  ell 
these  circumstances,  upon  which  stress  is  laid  in  behalf  of  the  plaintiff,  afford 
no  support  to  his  claim. 

'*  As  it  would  be  unnatural  for  the  parent  of  an  invalid  child,  though  legally 
emancipated,  or  for  an  intimate  and  confidential  friend  of  her,  not  to  know  the 
rise  and  course  of  her  malady,  not  to  be  interested  In  the  state  of  it  as  disclosed 
at  any  time  to  skilled  inspection,  not  to  be  so  anxious  as  to  be  In  waiting  when 
scientific  skill  was  to  bo  applied  for  its  cure,  not  to  be  ready  to  receive  dl> 
rections  for  treatment  in  the  intervals;  so  It  Is  not  to  be  implied  in  the  one 
case  more  than  In  the  other  that  from  these  manifestations,  because  unaccom- 
panied with  an  express  repudiation  of  liability,  a  liability  may  be  implied. 
They  are  to  be  referred  to  natural  affection  and  friendly  sympathy,  rather  than 
to  an  acquiescence  in  the  rendition  of  a  personal  benefit,  or  counted  as  aeU 
done  under  a  sense  of  obligation." 
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(68  Iowa,  it) 

—  real  ettate^  implied  sharing  of  k>ue$ — italtUe  of  ft^audi. 

On  a  petition  averring  a  joint  adventare  in  real  estate,  bj  parol  agreement,  and 
that  the  deeds  were  to  be  taken  in  the  name  of  the  plaintiff,  and  to  be  held 
in  trust  for  both  parties,  **  who  should  have  equal  interests  and  share  in  the 
common  venture,"  the  plaintiff's  investment  with  interest  to  be  first  returned 
to  him,  heldf  that  the  parties  were  partners.* 


A 


GTIOX  for  acooanting  of  partnership.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 


McNett  &  Tisdahy  for  appellant. 
/.  B.  Orinnell,  for  himself. 

RoTHBOCK,  0.  J.  [Omitting  detailed  statement  of  pleadings.] 
It  is  claimed  by  defendant  that  the  agreement  set  up  in  the  pe* 
tition  did  not  constitute  a  partnership,  because  by  the  contract  the 
defendant  was  not  bound  to  bear  a  proportion  of  the  losses,  if  losses 
there  should  be.  It  is  well  settled  that  the  mere  participation  in 
the  profits  of  a  venture  or  business  does  not  constitute  a  partner- 
ship between  the  parties  to  the  transaction.  Ruddiek  v.  OiiSj  33 
Iowa,  402,  and  authorities  there  cited. 

But  it  is  not  necessary,  in  order  to  constitute  a  partnership, 
that  there  be  an  express  agreement  that  each  party  shall 
bear  a  share  of  any  losses  which  may  occur  in  the  business. 
This  may  be  inferred  from  the  other  provisions  of  the  contract, 
and  the  nature  of  the  business,  and  the  relation  of  parties  to 
the  business  to  be  transacted.  In  this  case  while  it  is  true 
that  there  is  no  averment  that  it  wai  expressly  agreed  that  the 
defendant  should  bear  his  share  of  any  losses  there  might  be,  yet  it 
is  averred  that  the  deeds  to  the  land  to  be  purchased  **  were  to  be 
taken  in  the  name  of  the  plaintiff,  and  to  be  held  in  trust  for  both 
parties,  who  should  have  equal  interests  and  share  in  the  common 
venture,  the  capital  invested  and  furnished  by  plaintiff,  with  ten 
per  cent  interest  thereon,  reckoned  annually,  to  be  first  returned  to 
him.'' 


•See  WiUiam$y,  OilUee,  76 N.  T.  107. 
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This  is  a  distincfc  averment  that  the  defendant  should  have  an 
equal  interest  in  the  kind  with  the  plaintiff.  The  land  was  to  be 
held  in  trust  for  both  parties. 

It  must  be  remembered  that  we  are  determining  this  case  upon 
a  demurrer  to  the  petition,  and  that  the  allegations  of  the  petition 
must  be  regarded  as  true.  Taking  the  whole  pleading  together, 
we  incline  to  think  that  a  participation  in  losses  is  fairly  to  be  in- 
ferred. 

In  Parsons  on  Partnership,  60,  it  is  said  that  "  whether  two  or 
more  persons  are  partners  to  each  other  must  generally,  and  per- 
haps always,  be  determined  by  the  intention  of  the  parties,  as  the 
same  is  expressed  in  their  contract,  or  may  be  gathered  from  their 
acts,  and  from  all  the  circumstances  which  are  available  for  the  in- 
terpretation or  construction  of  the  contract." 

In  the  same  work,  on  page  57,  it  is  said:  ^^  When  parties  agree  to 
enter  into  an  association  for  the  purpose  of  buying  or  selling,  and 
carrying  on  a  joint  business  indefinitely,  no  stipulation  for  divid- 
ing profit  and  loss  is  necessary,  as  that  is  an  incident  to  the  prose- 
cution of  their  joint  business.'' 

In  Miller  v.  Hughes^  1  A.  K.  Marsh.  181;  s.  a,  10  Am.  Dea 
719,  the  contract  between  the  parties  was  silent  as  to  losses.  The 
court  used  this  language:  ''The  principal  ground  urged  in  the  ar- 
gument in  this  case  against  considering  Brickley  and  Miller  as 
partners  was,  that  there  was  no  agreement  that  Brickley  should  be 
liable  to  sustain  a  proportion  of  the  loss.  But  as  he  was  entitled  to 
a  shore  of  the  profits,  it  follows  as  a  legal  consequence  that  he  must 
share  the  loss.  The  rule  in  this  respect  is  that  he  who  shares  in 
the  advantages  must  also  share  in  the  disadvantages  of  the  partner- 
ship concern." 

The  defendant  cites  the  case  of  Ruddieh  ▼.  Otis^  33  Iowa,  402, 
as  sustaining  the  claim  that  the  facts  in  this  case  do  not  show  a 
partnership.  In  that  case,  OaSord  &  Co.,  the  assignors  of  the 
plaintiff,  paid  to  Otis  &  Snow  the  sum  of  82,000,  and  took  from 
them  the  following  writing: 

'*  Received  of  Oafford  &  Oo.,  82,000  to  invest  in  wool,  said  Oaf- 
ford  &  Go.  to  receive  two-thirds  of  the  net  proceeds  or  profit  in  the 
sale  of  the  wool,  and  Otis  &  Snow  one-third. 

"OnsASxcw." 

There  was  a  loss  in  the  transaction,  and  the  assignee  of  Oafford 
&  Oo.  sought  by  the  action  to  recover  one-third  of  the  loss.    Otis  ft 
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Sqow  denied  that  there  was  any  agreement  for  a  partnership,  and 
claimed  that  they  acted  merely  as  agents  for  OafFord  &  Co.,  and 
were  to  receive  one-third  of  the  net  profits  for  their  services. 

There  was  a  conflict  in  the  evidence  as  to  the  nature  of  the 
employment  of  Otis  &  Snow,  and  the  conrt  found  that  the  prepon- 
derance was  that  they  were  to  buy  the  wool  and  receive  for  their 
services  one-third  of  the  net  profits. 

The  important  distinction  between  that  case  and  this  is,  that 
here  it  is  distinctly  averred  in  the  petition  that  the  defendant  should 
have  a  joint  interest  in  the  land.  If  in  the  case  cited,  it  had  been 
distinctly  agreed  that  the  wool  to  be  purchased  should  be  the  joint 
property  of  the  parties,  the  cases  would  be  very  much  alike. 

We  think  the  demurrer  should  not  have  been  sustained  upon  this 
ground,  because  of  the  averment  that  the  defendant  was  to  have  an 
equal  interest  and  share  in  the  business.  If  he  was  to  give 
advanced  information  merely,  and  have  no  interest  in  the  venture, 
further  than  to  receive  for  his  services  to  the  plaintiff  one-half  of 
the  net  profits,  then  there  was  no  partnership,  and  consequently 
no  right  of  action  against  the  defendant. 

It  is  further  contended  that  the  agreement,  if  a  contract  of  part- 
nership, being  for  a  partnership  for  the  purpose  of  dealing  in  real 
estate,  is  void  under  the  statute  of  frauds,  because  it  is  not  evidenced 
by  any  writing  but  rests  in  parol.  This  question  has  been  much 
discussed  by  the  courts,  and  it  is  not  to  be  denied  that  there  are 
adjudged  cases  which  bold  that  such  a  contract  is  within  the  stat- 
ute of  frauds.     See  Stnilh  v.  Burnhamy  3  Sumn«  4^{5. 

On  the  other  hand,  there  are  many  cases  which  hold  that  a  parol 
contract  of  partnership  is  not  within  the  statute.  Dale  v.  HamiU 
tOHy  5  Hare,  369;  Eifsex  y.Ensex,  20  Beav.  449;  Bunnell  y.  Taintor^e 
Adm-r,  4  Conn.  568;  Clieeter  v.  Dickersonybi^  N.  Y.  1;  s.  c,  13  Am. 
Bep.  550;  Holmes  v.  McCray,  51  Ind.  358;  s.  o.,  19  Am.  Rep.  735. 

In  Daley.  Hamillon,  it  is  said  that  ''a  partnership  agreement 
between  A.  and  B.,  that  they  shall  be  jointly  interested  in  a  specu- 
lation for  buying,  improving  for  sale,  and  selling  lands  may  be 
proved,  without  being  evidenced  by  any  writing  signed  by,  or  by 
the  authority  of,  the  party  to  be  charged  therewith,  within  the 
statute  of  frauds;  and  such  an  agreement  being  proved,  A.  or  B. 
may  establish  his  interest  in  land,  the  subject  of  the  partnership, 
without  such  interest  being  evidenced  by  any  such  writing.'' 

In  Chester  v.  Dickinson^  it  is  said:  **  Moat  of  the  conflict  in  the 
Vol.  L— 92 
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authorities  has  artBea  aboat  the  title  to  the  real  estate  after  the  dis- 
aolution  of  the  partnerahip,  or  the  death  of  one  of  the  partneiiL 
But  sappose  two  penooB,  by  a  parol  agreemoDt,  enter  into  a  pvt- 
nership  to  specukte  in  land,  how  do  they  oome  in  conflict  with  tha 
statute  of  fniadsF  No  estate  or  interest  in  land  has  been  granted, 
assigned  or  declared.  When  the  agreement  is  made,  no  labels  are 
owned  by  the  firm,  and  neither  party  attempts  to  convey  or  assign 
any  to  the  other.  The  contract  is  a  ralid  onC)  and  in  porsnwice  oi 
this  agreement  they  go  on  and  bny,  improve  and  sell  lands.  While 
they  are  doing  this,  do  they  not  act  as  partners,  and  bear  a  partner- 
ship rehitioQ  to  each  other?  Within  the  meaning  of  the  statute,  in 
such  case  neither  conveys  nor  assigns  any  land  to  the  other,  and 
hence  there  is  no  conflict  with  the  statnte." 

We  think  the  cases  above  cited  are  in  accord  with  the  decided 
weight  of  authority,  and  in  our  opinion  they  are  foanded  npoa 
sound  reason  and  correct  principles.  It  is  evaywhere  held,  tiuJt 
where  land  is  held  by  a  partnership,  it  is  as  between  the  parties, 
and  as  to  the  creditors  of  the  firm,  to  be  treated  as  persond  prop- 
erty. Such  being  the  law,  it  would  seem  to  follow  that  the  stat- 
nte of  frauds  can  have  no  amplication  to  land  thas  held  and  ofmed. 

[Omitting  minor  point.] 

JM^meni  rwtrati. 
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{Bt  lows,  n.) 

Artelietwn  —  negUfftnee  —  r«medg  wubr  Matnta  tf  mtdCkfr  £W«. 

An  kcUoD  niaj  be  nuintaiiied  Id  lows  sgslnst  s  nllnwd  eampuij  foi  na^ 
gantlj  killing  a  male  In  DUdoIb,  the  ramedr  being  giaated  bj  the  BtMstM 
of  both  SUtoe.* 

AOTION  for  killing  a  male.    The  opinion  states  the  oaw.    The 
defendant  bad  judgment  below. 

Hagerman,  Me  Crary  cf  Hagermau,  for  appellaat. 

Anderson  Bro».  £  Onei*,  for  appellee. 
•  To  the  Bune  effect,  Morrii  v.  Ohieago.  «(«.,  R  Of..  Iowa  Saprane  Cov^ 
April,  IKUSi  Me  DebewiM  v.  If.  T.,  tU..  X.  <h.,  mnU.p.  KS. 
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Sebyeks,  J.  The  coart  found  that  the  defendant  killed  a  mule 
in  the  State  of  IIlinoiB,  which  waa  the  property  of  the  plaintiff, 
under  such  circumstances  as  will  entitle  the  plaintiff  to  recover 
double  its  value  under  a  statute  of  that  State.  As  a  conclusion  of 
law,  the  court  held,  that  as  the  action  was  based  on  a  statute  of 
Illinois,  it  had  no  jurisdiction  of  the  subject-matter,  and  rendered 
judgment  for  the  defendant,  to  which  the  plaintiff  excepted. 

I  Minor  question  omitted.] 

The  question  to  be  determined  we  understand  to  be  whether  there 
can  be  a  recoTcry  under  the  statutes  of  Illinois  in  the  courts  of  this 
State.  As  there  is  a  similar  statute  in  this  8tate,  it  can  properly 
be  said  that  the  policy  is  the  same  in  both  States.  If  a  recovery  is 
allowed,  the  public  policy  of  this  State  will  not  be  in  any  manner 
infringed.  This  is  not  an  attempt  to  give  extra-territorial  force  to 
a  statute  of  this  State,  nor  to  recover  under  a  statute  thereof  for 
the  invasion  of  a  right,  or  the  infliction  of  a  wrong,  in  some  other 
State  or  country.  This  case  is  therefore  distinguishable  from 
Whitford  v.  Panama  R.  Co.,  23  N.  Y.  465,  and  Hyde  v.  WabaA  Jl. 
Co.y  61  Iowa,  441 ;  s.  c,  4?  Am.  Bep.  820. 

If  this  cause  of  action  existed  at  common  law,  we  apprehend  a 
suit  could  be  maintained  and  a  recovery  had  in  this  State.  In 
BtuUh  y.  Bull,  17  Wend.  323,  it  was  held,  that  an  action  for  assault 
and  battery  committed  in  Pennsylvania  could  be  maintained  in  New 
York.  It  cannot  be  a  subject  of  dispute  that  jiersonal  actions, 
whether  based  on  contracts  or  torts,  are  under  the  common  law 
transitory.  In  this  and  seyeral  other  States  there  are  statutes  pro- 
Tiding  in  substance,  where  a  wrongful  act  causes  death,  that  a  right 
of  action  survives  to  the  administrator  or  next  of  kin  of  the  de- 
ceased. 

Under  these  statutes,  it  has  been  determined,  in  two  recent  and 
well-considered  cases,  that  an  action  may  be  maintained  in  one 
State,  although  the  wrongful  act  which  caused  the  death  was  com- 
mitted in  another  State.  Dennich  t.  Railroad  Company,  103  XT. 
S.  11 ;  Leonard  v.  Columbia  Steam  Xavigation  Co.,  84  N.  Y.  48 ;. 
8.  o.,  38  Am.  Bep.  491. 

These  cases  are  based  on  the  thought,  tersely  expressed  by  Mil- 
lar, J.,  in  the  case  first  cited,  as  follows  :  *'It  is  difficult  to  un-^ 
derstnnd  how  the  nature  of  the  remedy,  or  the  jurisdiction  of  the 
courts  to  enforce  it.  is  in  any  manner  dependent  on  the  question 
whether  it  is  a  statutory  right  or  common-law  right.     Whenever 
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by  either  the  common  law  or  the  8tatat«  law  of  a  State,  a  right  of 
action  has  become  fixed  and  a  legal  liability  incniTed,  that  liability 
may  be  enforced,  and  the  right  of  action  pursued,  in  any  coart 
which  has  juriadiction  of  such  matteis,  and  can  obtain  juriadiction 
of  the  partiea." 

The  rule  adopted  in  these  cases  we  deem  to  be  correct,  and  we 
are  content  to  follow  them,  without  stating  our  reasons  at  length; 
for  we  could  only  repeat  what  haa  been  bo  well  said  in  the  case* 
above  cited. 

The  following  casesare  cited  as  annonncing  the  contrary  doctrine: 
Woodard  t.  Michigan  R.  Co.,  10  Ohio  St.  121;  BicJtardgon  v.  N. 
r.  a  R,  Co.,  98  Mass.  85;  and  McCaHkp  t.  C,  IL  I.  di  P.  R.  Oo., 
18  Eans.  46;  s.  c,  26  Am.  Bep.  7-12.  We  regard  it  as  doubtful 
whether  either  of  these  cases,  fairly  considered,  determines  the  ques- 
tion whether  the  action,  if  brought  by  the  proper  person,  cannot 
be  maintained. 

It  is  insisted  that  the  statute  in  question  is  in  the  nature  of  a 
police  regulation,  and  therefore  no  recoreiy  can  be  had  in  this 
State,  because  our  courts  are  not  open  for  the  enforcement  of  such 
regulations.  It  is  claimed  that  this  was  determined  in  Slate  t. 
Heliner,  21  Iowa,  370.  That  wasanactionona  judgment  obtained 
in  Indiana  in  a  bastardy  proceeding.  The  question  in  the  case  wat 
whether  the  action  conld  be  munlained,  and  it  was  held  that  it 
could,  because  the  original  oaase  of  action  bad  become  merged  in 
the  judgment,  and  it  was  the  latter  only  on  which  a  recovery  was 
asked.  But  it  was  in  substance  said,  by  wi^  of  argument,  that 
the  original  action  could  not  have  been  mmntained  in  the  coarts  of 
this  StatLv 

For  the  purposes  of  the  csise  at  bar  this  will  he  conceded;  and  it 
may  with  propriety  be  said  that  a  bastardy  proceeding  partakes  of 
the  Datura  of  a  criminal  action.  And  we  apprehend  that  it  is  true 
that  the  crimiual  luwa  of  one  State  cannot  be  enforced  in  any  other 
State.  But  aujipose  the  Indiana  statute  had  given  the  woman  a 
right  of  action  for  damages,  and  there  was  a  eimilar  statute  in  thi« 
State.  AVe  are  not  prepared  to  say  that  an  action  could  nothavr 
been  brought  by  the  woman  undor  the  Indiana  statute  in  this  Stat<>. 
and  a  recovery  obtained,  unless  a  diflorant  policy  had  been  adopted 
l>T  this  State. 

It  seems  to  us  to  be  entirely  immaterial  what  the  Illinois  statute 
is  called.    Just  as  valuable  rights  may  be  conferred  under  a  statate 
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which  is  enacted  under  what  I8  known  as  the  police  power,  as  if 
passed  because  of  the  inherent  power  of  the  State.  After  all,  stat- 
utes of  all  kinds  and  on  all  subjects  are  enacted  under  and  by  vir- 
tue of  the  sovereign  power  of  the  State.  And  if  private  rights  are 
thereby  conferred,  why  should  we  stop  and  inquire  under  or  by 
what  right  the  statute  was  enacted,  unless  it  is  unconstitutional? 
The  mere  fact  that  the  statute  was  passed  under  what  is  known  as 
the  police  power  is  not  a  sufficient  reason  in  our  judgment  why  a 
private  right  conferred  thereby  should  not  be  enforced  in  this  State 
to  the  same  extent  as  any  other  statute.  It  will  be  conceded  for 
the  purposes  of  this  case,  that  the  statute  in  question  was  enacted 
under  the  police  power  of  the  State,  and  that  if  it  was  not  in  ac- 
cord with  but  was  contrary  to  the  public  policy  of  this  State  as  ex- 
pressed in  the  statutes  thereof,  then  it  cannot  and  should  not  be 
enforced,  even  for  the  protection  of  a  private  right,  in  our  courts. 
But  as  it  accords  with  the  policy  and  statutes  of  this  State,  we  are 
unable  to  see  why  it  should  not  be  enforced. 
[Omitting  other  matters.] 

Judffm$nt  reversed. 


Fitzgerald  y.  Abbl. 

<Q3  Iowa,  104J 

Statute -^^  residence ''--^domieiU, 

Where  one  rents  and  keeps  a  hoose  with  his  family  in  one  conntj,  desijpiing 
to  remain  until  he  has  completed  a  certain  job,  he  becomes  an  '*  actual 
rerident "  there,  although  he  has  a  domicile  in  another  county,  whither  he 
intends  to  return  on  the  completion  of  the  Job. 

ACTION  on  a  due-bill.     The  opinion  states  the  case.    The  do» 
fendant  had  judgment  befow. 

John  Jensvoldf  Jr.^  for  appellant. 

C.  E.  Cohoon,  for  appellee. 

Adams,  J.  Three  questions  arc  certified,  but  as  the  determina- 
tion of  one  of  them  will  make  a  final  disposition  of  the  case,  we 
deem  it  suflScient  to  determine  that  one.     The  question  is  in  those 
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words  ;  '*  Upon  the  affidavit  as  to  residenoo,  ie  defendiuit  a  resident 
witbio,  and  Bubject  to,  the  juriadiotioo  of  the  jostice  of  the  peace 
before  whom  the  case  was  brought  ?" 

The  jarisdiction  of  juetices  of  the  peace,  when  not  epecially  re- 
stricted, is  co-extensive  with  their  respectire  ooaiitiea.  Code,  g  3607. 
This  provision  is  qualified  by  the  exception  that  their  jurisdictioa 
"does  not  embrace  suits  for  the  recovery  of  money  against  actual 
retiidentA  of  any  other  county."  In  determiningwhether  the  jostice 
of  the  peace  in  the  case  at  bar  had  jarisdiction,  we  have  to  deter* 
mine  whether  the  defendant  was  an  actual  resident  of  any  other 
county.  He  contends  that  he  was  an  actual  resident  of  Des  Moinea 
county.  His  theory  that  he  was  such  resident  ie  not  based  npon 
the  fact  that  either  he  or  hia  family  was  actually  living  in  Des 
Moines  county  at  that  time  (for  the  affidavit  shows  that  they  were 
living  in  Palo  Alto  county),  but  upon  the  fact  that  they  intended, 
when  defendant's  contract  should  be  completed,  to  return  to  Des 
Moines  county.  Whether  the  word  "resident,"  as  used  in  the 
statute  in  qoeBtion,  should  have  precisely  the  same  meaning  as  in 
statutes  providing  for  the  settlemeDt  of  paupers,  or  for  the  exercise 
of  the  right  of  suffrage,  or  for  taxation,  we  need  not  determine.  In 
the  statute  in  qnestion,  the  word  "  actual "  is  used  to  qualify  the 
word  "  resident,"  and  besides  the  manifest  object  of  a  statute  may 
often  be  allowed  some  influence  in  its  construction. 

Proceeding  then  with  our  inquiry,  we  have  to  say  that  it  does  not 
necessarily  follow  that  the  defendant  was  an  actual  resident  of 
Des  tloines  county  beoaose  his  domicile  was  in  that  oonnty. 
Besidence  and  domicile  are  not  necessarily  the  same.  3  Kent  Com. 
tSl,  note;  Love  v.  Cheny,  24  Iowa.  iO*;  UohemY.  £)ani«U,  25 
Iowa,  88.  In  the  latter  case,  Bkck,  J.,  said:  "The  dis- 
tinction between  the  import  of  the  terms  "  residenoo  "  and  "  domi- 
cile "  is  obvious.  The  first  is  used  to  indicate  the  place  of  dwell- 
ing, whether  permanent  or  temporary ;  the  socond,  to  denote  a  fixed, 
permanent  residence  to  which,  when  absent,  one  has  the  intention 
of  returning."  The  distinction  here  noted  is  the  same  as  is  som^ 
times  made  between  actual  residence  and  legal  residence  or  inhab- 
itancy. In  Crawford  v.  Wilson,  4  Barb.  5%'i,  the  oourt  said  :  "  The 
actuid  residence  is  not  always  the  legal  residence  or  inhabitancy  of 
a  man.  A  foreign  minister  actually  resides,  and  is  personally  pres- 
ent, at  the  court  to  which  he  is  accredited,  but  his  legal  residence 
or  inhabitancy  and  domicile  are  in  his  own  conntry."    See  also,  in 
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this  connection,  Shelton  v.  Tiffin^  6  How.  185,  and  2  Pars.  Cent. 
57S.  In  our  opinion,  whenever  a  man  bnys  or  hires  a  house  and 
sets  up  house-keeping  with  his  family,  with  the  design  of  remain* 
ing  there  until  he  has  completed  a  certain  job  of  work,  he  becomes 
an  actual  resident  of  that  county  within  the  meaning  of  the  statute 
in  question,  and  that  too  notwithstanding  his  domicile  may  be  in 
another  county,  to  which  he  intends  to  return  upon  the  completion 
of  the  job.  The  object  of  the  statute  depriving  justices  of  the 
peace  of  jurisdiction  over  the  actual  non-residents  of  the  county, 
was  doubtless  to  secure  persons  against  annoyance  from  suits 
where  they  could  not  conveniently  remain  to  defend.  But  this 
reason  cannot  be  presumed  to  apply,  where  a  person  is  sued  in  a 
county  in  which  he  has  set  up  house-keeping  with  his  family. 

We  are  aware  that  it  was  said  in  Lovey.  Cherry y  above  cited,  that 
the  plaintifF  might  have  two  residences  at  the  same  time,  a  residence 
in  Iowa  and  a  residence  in  Texas,  and  it  was  held  that  she  might  be 
saed  before  a  justice  of  the  peace  in  the  county  of  her  residence  in 
Iowa,  while  actually  in  Texas.  It  has  been  frequently  said  that  a 
person  may  have  more  than  one  residence,  and  we  have  seen  that 
a  person  may  have  an  actual  residence  in  one  place  and  a  legal  resi- 
dence in  another.  Crawford  v.  Wilsan,  above  cited«  But  it  is 
certain  that  if  in  Love  v.  Cherry,  Mrs.  Love  had  an  actual  resi- 
dence in  TexaSy  she  could  not  be  sued  before  a  justice  of  the  peace 
in  Iowa»  because  that  would  have  been  in  express  contravention  of 
the  statute.  If  Mrs.  Love  then  was  supposed  to  have  had  a  resi- 
dence in  Texas,  it  could  not  have  been  supposed  to  have  been  an 
actual  residence  within  the  meaning  of  the  statute.  The  fact  fq>> 
pears  to  be  that  Mrs.  Love  had  purchased  a  dwelling-house  at  the 
place  of  her  Iowa  residence,  to-wit,  Mount  Pleasant,  and  had  moved 
into  it  with  her  daughter  and  her  daughter's  family,  with  whom  she 
lived.  She  went  to  Texas  on  business,  leaving  behind  her  her 
furniture,  a  part  of  her  clothing,  and  the  family  of  which  she  had 
become  a  member,  and  intended  to  return.  So  far,  it  would  seem 
to  be  clear  that  her  actual  residence  remained  at  Mount  Pleasant. 
The  only  evidence  tending  to  show  otherwise  was  her  testimony 
that  while  in  Texas,  she  took  out  letters  of  administration  upon 
an  estate,  and  in  order  to  do  so,  she  was  obliged  to  '*  take  up  her 
residence  there."  But  her  design  of  returning  does  not  seem  to 
have  been  abandoned.  That  case  differed  from  the  one  at  bar  in 
this,  that  the  family  to  which  Mrs.  Love  had  attached  herself  as  a 
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member,  and  her  furniture,  and  part  of  hor  clothing,  remained  be- 
hind her  at  her  loira  residence.  Service  of  original  notice  in  the 
case  was  made  upoa  lior  by  a  aerrice  npon  her  daughter,  as  a  mem* 
ber  of  her  family,  being  the  family  to  which  she  attached  herself 
at  Mount  Pleasant.  In  the  case  at  bar,  the  defendant  took  hia 
funily  with  him.  We  think  that  this  case  is  not  controlled  by 
Laos  T.  Cherry,  and  that  the  court  below  erred  in  holding  that  the 
justice  of  the  peace  did  not  have  jarisdiotion. 

JudgToent  rewrttd. 

SnPPLEITEirrAL  opikiok. 

The  appellee.  In  a  petition  for  rehearing,  calls  our  attention  to 
Bradley  v.  Framr,  54  Iowa,  S!80,  and  insists,  that  while  the  facts 
in  that  case  are  not  precisely  like  the  facts  in  this,  the  difterence  is 
not  such  as  to  justify  a  difference  in  ruliug. 

The  specific  question  to  be  determined  is,  as  to  whether  the  de- 
fendant was  an  actual  resident  of  Des  Moines  county  or  of  Palo 
Alto  county.  It  is  not  easy  perhaps  to  lay  down  a  rule  by  which 
it  can  be  determined  in  all  oases  whether  a  person  is  an  actual 
resident  of  a  given  county,  when  it  is  conceded  that  he  has  a  I^^ 
residence  in  another  county.  But  if  a  person  who,  having  •  legal 
residence  in  one  county,  goes  into  another,  and  there  hires  a  htmse 
and  sets  up  house-keeping  therein  with  his  family,  with  the 
intention  of  remaining  there  until  he  has  completed  a  certain  job  of 
work,  does  not  become  on  actual  resident  of  the  latter  county,  it 
wonld  be  diSIcalt  to  suppose  a  case  of  actual  residence  in  one 
county,  where  the  legal  residence  is  in  another.  The  appellee  does 
not  contend  that  we  should  put  a  construction  upon  the  statute 
which  would  eliminate  the  word  "actual,"  and  make  a  person 
suable  before  a  justice  of  the  peace  only  in  the  county  where  he  con 
vote  ;  yet  his  reasoning  would  lead  to  such  result ;  and  it  is  diffi- 
cult to  see  how  he  could  affirm  this  cose  without  substantially  so  hold- 
ing. But  we  must  allow  force  to  be  given  to  every  word  of  a 
statute,  BO  far  as  it  can  be  done  consistently  ;  and  it  not  only  can 
be  done  in  this  case,  but  as  we  have  already  seen,  there  is  a  manifest 
reason  for  the  use  of  the  word  "actual."  The  case  of  Bradley  t. 
Frasvr  differs  from  the  case  at  bar  in  this,  that  Bach,  whoso  resi- 
dence was  drawn  in  issue,  was  not  keeping  house,  but  boardingat 
a  hotel.  It  is  true  that  he  had  been  keeping  honse,  but  he  had 
given  it  up.    Whether  be  was  pr^Miring  to  keep  honse  or  not 
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does  not  appear,  and  it  is  not  material.  Any  one  can  see  that  that 
case  is  distinguishable  from  this.  His  arrangement  for  remaining 
where  he  was  sojourning  was  of  a  more  temi^orary  character.  In 
the  opinion  in  that  case,  it  is  true  some  stress  was  placed  upon  the 
fact  that  Bach  was  a  voter  in  Buchanan  county.  But  while  that 
was  not  of  itself  a  controlling  circumstance,  it  was  entitled  to  be 
considered.  Bach's  legal  residence  being  established  in  the  neigh- 
boring county  of  Buchanan,  his  actual  residence  could  not  be  held 
to  be  in  Olayton  county,  without  such  showing  of  facts  as  would 
properly  lead  to  the  conclusion  that  his  actual  and  legal  residence 
differed.  The  fact  that  he  was  sojourning  at  a  hotel,  though  he 
had  his  family  with  him,  did  not  lead  us  to  such  conclusion.  We 
do  not  say  that  a  hotel  boarder  might  not,  where  boarding,  have  an 
actual  residence  as  distinguished  from  a  legal  residence.  His  en- 
gagements,  and  the  distance  from  his  place  of  legal  residence, 
might  be  such  as  to  clothe  his  sojourn  with  a  considerable  degree 
of  permanence.  Every  case  must  be  determined  upon  its  own 
facts,  and  with  due  regard  to  the  object  which  the  statute  was  de- 
signed to  accomplish.  The  petition  for  a  reheaiing  must  be  over- 
ruled. 


Frebukg  v.  City  op  Davekport. 

(63  Iowa,  119.) 
MunidpaS  corporation — 9urface^waUr, 

A  city,  bringing  its  streets  to  grade,  and  omitting  to  construct  gutters,  is  not 
liable,  in  the  absence  of  negligence,  for  the  overflow  of  surface  water  from 
tbe  street  on  adjacent  lots  below  grade. 

ACTION*  for  injury  by  surface  water.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

C.  M.  Waterman,  for  appellant 

E.  F.  Richman,  for  appellee. 

Sreyers,  J.  After  stating  that  the  plaintiff  is  the  owner  of  cer- 
tain real  estate  situate  within  the  city,  the  petition  proceeds  as 
follows: 

Vol.  L— 93 
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"  That  petitioner's  honee  is  located  on  east  end  of  said  premiseo, 
and  fronting  on  Uiseiesippi  avenae;  that  a  ravine  rnns  through 
said  premises  from  north  to  sontb,  and  west  ot,  and  lower  than  the 
foundations  of  plaintiff's  house,  which  at  the  time  of  plaintiff's 
purchase  of  said  premises  and  for  a  long  time  thereafter,  afforded 
an  outlet  for  the  surface  water  falling  on  the  streets  and  properties 
north  of  the  plaintiGTs  said  premises  ;  that  tlie  city,  by  its  street 
commissioner,  officers,  agents  and  emplo^rees,  by  filliug  Fourth  street 
across  the  said  ravine,  north  of  the  petitioner's  said  property, 
and  by  cntting  and  filling  the  said  Mississippi  avenue,  have  so  di- 
verted the  said  surface  water  from  its  natural  courses  and  outlets 
that  all  of  such  surface  water,  falling  and  collecting  on  a  largo  area 
of  ground,  north  of  plaintifTs  said  premises,  does  and  must  flow 
down  on  the  western  side  of  Mississippi  avenue  and  in  front  ot 
plaintiff's  premises ;  and  the  said  city,  by  its  said  agents  and  em- 
ployees, has  undertaken  to  conduct  said  water  down  and  along  the 
west  side  of  Mississippi  avenue,  in  gatters  and  pretended  gutters 
coDstructed  for  that  purpose,  at  a  high  grade,  and  considerably  above 
the  floors  and  foundations  of  plaintiff's  said  house ;  that  the  work 
so  done  by  said  city  on  said  Mississippi  avenue,  in  the  first  instance, 
was  only  partially  in  accordance  with  the  grade  legally  adopted  and 
established  on  said  street  by  said  city ;  that  thereupon  petitioner 
made  application  to  the  city  council  to  hare  the  ground  prepared 
in  front  of  his  said  premises  for  a  sidewalk,  to  serve,  at  least,  as  a 
partial  protection  against  the  flood  turned  into  his  front  door,  but 
the  said  city  refused  and  neglected  to  entertain  his  said  petition ; 
that  thereapon  petitioner  at  great  expense  raised  his  house  to  con- 
form to  the  then  actaal  grade  of  the  street,  and  filled  in  ground  ba 
tween  his  house  and  said  gutter,  and  constructed  a  heavy  stone  wall 
of  some  ten  or  twelve  feet  in  height  to  protect  his  said  premises,  but 
be  had  hardly  completed  the  said  improvements  and  measures  to 
protect  himself  and  his  property  before  the  city,  by  its  ofiQcers,  agents 
and  employees,  again  filled  the  western  side  of  Mississippi  avenue  in 
front  of  his  hoase,  and  r^sod  the  gutter  some  two  or  three  feet 
higher,  so  that  the  water  could  flow  over  the  barriers  plaintiff  had 
endeavored  to  interpose. 

"  The  plaintiff  shows  that  the  gutter  and  pretended  means  adopted 
for  carrying  off  and  beyond  the  petitioner's  premises  the  said  sur- 
face water  were,  and  are,  ridiculously  inadequate  for  the  purpose, 
and  were  so  known  to  be  at  the  time  they  were  constructed;  that 
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no  engineer  was  consulted  respecting  the  sufSciency  of  said  gutters 
or  ways  for  said  surface  water,  nor  were  they  constructed  with 
reference  to  any  plan  or  system,  but  in  utter  and  willful  disregard 
of  the  damage  that  would  ensue  to  plaintiff's  property;  that  for 
several  years  last  past,  the  surface  water  from  rains  hhs  continuously 
overflowed  the  gutters  and  ways  provided  for  it  by  said  city,  to  and 
upon  the  plaintiff's  premises,  destroying  and  washing  away  his  gar- 
den and  grounds,  and.  has  flowed  into  and  through  his  house  and 
cellar,  destroying  and  weakening  its  walls  and  foundation,  and  ren- 
dering a  portion  of  it  uninhabitable  and  untenantable,  and  perma- 
nently injuring  said  house." 

The  defendant  denied  the  material  allegations  of  the  petition, 
but  it  was  admitted  that  certain  grading  was  done  on  Fourth  street. 
The  defendant  also  pleaded  that  the  plaintiff  had  been  guilty  of 
eontributory  negligence,  and  that  his  property  is  situate  inaravkuai 
below  the  grade  of  Mississippi  avenue;  that  he  failed  to  raise  it  to 
grade,  or  otherwise  protect  it  }rom  being  overflowed;  and  that  the 
damages  sustained  wore  caused  by  an  extraordinary  storm. 

It  will  be  observed  that  it  is  not  alleged  in  the  petition  that  the 
filling  across  the  ravine  on  Fourth  street  was  negligently  done,  nor 
that  its  effect  was  to  collect  surface  water  in  a  pond  or  reservoir, 
which  was  discharged  or  thrown  over  or  against  plaintiff^s  premises, 
but  that  by  reason  of  such  filling,  surface  water  was  diverted  and 
caused  to  flow  down  said  avenue,  and  that  because  of  the  insufiS- 
ciency  of  the  "gutter  and  ways "  provided  by  the  city,  surhce 
water  has  overflowed  and  damaged  the  plaintiff^s  premises. 

It  will  be  further  observed  that  the  plaintiff's  premises  are  situate 
below  grade,  and  that  he  raised  his  house  and  built  a  stone  wall  to 
conform  to  the  then  actual  grade,  but  that  the  city  changed  the 
gutter  by  raising  it  higher,  so  that  the  water  could  overflow  the 
barriers  so  erected  by  him.  It  is  not  however  alleged  that  the  city 
acted  negligently  in  raising  the  gutter,  or  did  what  they  had  no 
right  to  do. 

The  evidence  tended  to  sustain  the  allegations  of  the  petition* 
It  will  therefore  be  assumed,  that  by  the  flUing  done  on  Fourth 
street,  the  surface  water  waa  diverted  and  caused  to  flow  along  Mis- 
sissippi avenue,  and  that  the  city  failed  to  provide  sufficient  gutters 
on  the  avenue  to  carry  off  the  increased  flow,  and  because  of  this 
fact,  the  plaintiff's  premises  were  injured.  There  is  no  evidence 
which  tends  to  show  any  negligence  whatever  on  the  part  of  the 
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city,  (txoept  the  fnilare  to  provide  BoHtcient  gotten  or  other  passage- 
ways  for  the  esoape  of  the  snrfaoe  vater.  There  is  no  evidence 
tending  to  show  that  the  oitj  piupoeely  or  naaeoessarily  did  anr 
thing  it  should  not  hare  done. 

Such  being  the  material  facte,  oonnsel  for  the  appellant  iaaista 
that  DO  liability  attaches;  and  several  authorities  are  cited.  The 
rule  upon  thin  anbject  is  thus  stated  in  3  Dill.  Mud.  Corp,  (:(d  ed.), 
g  1051 :  "  There  will  be  a  liability,  if  the  direct  effect  of  the  work, 
particnlarly  if  it  be  a  sewer  or  drain,  ia  to  collect  an  increased  body 
of  water  and  to  precipitate  it  on  the  adjoining  property  to  its  in- 
jary.  But  sincv  surface  water  is  a  common  enemy,  which  the  lot- 
owner  may  fight  by  raising  his  lot  to  grade,  or  in  any  other  proper 
manner,  and  since  the  municipality  has  the  undoubted  right  to  bring 
its  streets  to  grade,  and  has  as  much  power  to  fight  surface  water  in 
its  streets  as  the  adjoining  private  owner,  it  is  not  ordinarily,  if 
ever,  liable  for  simply  failing  to  provideculverts  or  gutters  adequate 
to  keep  surface  water  off  from  adjoining  lots  below  grade,  particu- 
larly if  the  injury  would  not  have  occurred  had  the  lota  been  tilled 
up.  so  as  to  have  been  on  a  level  with  the  street." 

The  authorities  bearing  on  the  above  proposition  will  be  found 
cited  in  notes  to  sections  1041, 1043,  1043  and  1044  in  i  Dillon,  be- 
fore cited.  We  regard  the  foregoing  as  a  correct  statement  of  the 
rule  supported  by  the  decided  weight  of  authority.  H'eut  v.  (7tty 
ofiladiaon,75  Ind.  241;  s.  c.,30Am.  Rep.  135.  It isnotdeemed 
necessary  to  refer  to  and  comment  on  thecaaes  referred  to  by  Judge 
DiLLOH.  The  law  being  as  stated  by  him,  the  next  question  is 
whether  this  case  is  brought  within  the  rule.  We  think  it  is.  with- 
ont  Bcrions  doubt.  The  plaintifTs  premises  are  below  the  grade  of 
the  street,  and  the  defendant  simply  failed  to  provide  sufBcient 
water  ways  for  tho  passage  of  the  aurfaco  water.  The  city  had  the 
nndonbted  right  to  grade  tho  street  in  such  way,  time  and  manner 
as  it  saw  fit;  it  had  tho  right  to  protect  itself  from  surface  water, 
and  so  had  tho  plaintiff. 

That  tho  city  had  tho  right  to  make  the  fill  on  Fourth  street 
must  of  course  bo  conceded.  The  effect  was  to  divert  tho  surface 
water  down  Missiaeippi  avenne.  The  plaintiff  had  the  right  and  it 
was  his  duty  to  protect  himself  from  this  increased  flow.  The  city 
had  the  right  to  assume  that  the  platntiS  would  bring  his- house 
and  premises  to  grade,  and  to  construct  gutters  or  waterways  under 
floch  belief.    Under  the  undisputed  facts  in  this  case,  we  are  of 
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opinion  that  the  plaintiff  is  not  entitled  to  recover,  and  therefore 
the  fourth  and  other  paragraphs  of  the  charge  are  erroneous. 

To  the  end  that  we  may  not  be  misunderstood  we  think  it  proper 
to  refer  briefly  to  certain  decisions  of  this  court.  In  Livingston  y. 
McDonald,  21  Iowa,  H'tO,  the  subject  we  have  been  considering,  as 
iq>plied  to  agriculturtd  land,  was  largely  discussed  by  Dillon,  J., 
and  certain  rules,  deduced  from  the  civil  law,  were  adopted  by  the 
court  which  may  not  be  in  strict  accord  with  the  views  herein  ex- 
pressed. In  the  case  just  cited  it  was  said:  '^  And  in  so  holding 
we  add  that  we  do  not  lay  down  any  rule  applicable  to  town  or  city 
property."  The  other  cases  are  Blliif  v.  Jowa  Cityy  2f»  Iowa,  229; 
Siwpnon  Y.  Keokuk,  34  Iowa,  508;  Ruanell  y.  Burlington,  30  Iowa, 
262;  and  Bartle  v.  City  ofDcs  Moines,  38  Iowa,  414.  In  none  of 
these  cases  was  the  question  under  consideration  in  this  case  either 
presented  or  determined. 

It  is  not  deemed  necessary  to  determine  the  other  errors  assigned 
and  discussed  by  counsel,  except  to  say  that  we  strongly  incline  to 
think  the  tenth  instruction  should  have  been  given  as  asked  by  the 
defendant,  and  also  that  the  fourth  and  fifth  instructions' asked  bj 
the  defendant  should  have  been  given. 

Judgment  reversed. 


Statb  t.  Cabman. 

(63  Iowa,  J80.) 

Vriminai  law  —  waher  of  jury. 

In  a  criminal  case  the  prisoner  may  not  waive  a  Jurj.* 

/^ON\''IOTION  of  murder.     The  opinion  states  the  case. 

McNett  i§  Tisdfde,  for  apiiollant. 

Smith  McPlierson,  attomoy-gcnoral,  for  State. 

Adams,  J.  The  defendant  waived  in  writing  his  right  to  a  trial 
by  jury.  Uo  now  insists  that  he  had  no  power  to  waive  such 
right 

*  8ee  8taU  v.  Kaufman  (51  Iowa,  578),  88  Am.  Rep.  14a 
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In  oar  Code  of  Civil  Practice  it  is  provided  that  ^*  issues  of  fact 
in  an  action  in  an  ordinary  proceeding  must  be  tried  by  a  jury,  un- 
less the  same  is  waived."  §  2740.  In  our  Code  of  Criminal  Pro- 
cedure there  is  no  provision  for  the  waiver  of  a  jury.  On  the  other 
hand,  it  is  provided  that  ''an  issue  of  fact  must  be  tried  by  a  jury 
of  the  county  in  which  the  indictment  is  found,  unless  a  change  of 
venue  has  been  awarded."  §  4350.  We  regard  this  provision  as 
excluding  the  jurisdiction  of  the  court,  without  a  jury,  to  try  such 
issue.  The  question  presented  is  not  as  to  the  waiver  of  a  mere 
statutory  privilege,  but  an  imperative  provision  based,  as  we  view 
it,  upon  the  soundest  conception  of  public  policy.  Life  and  liberty 
are  too  sacred  to  be  placed  at  the  disposal  of  any  one  man,  and  al- 
ways will  be,  so  long  as  man  is  fallible.  The  innocent  person,  un- 
duly influenced  by  his  consciousness  of  innocence,  and  placing  un- 
due confidence  in  his  evidence,  would  when  charged  with  crime, 
be  the  one  most  eaaily  induced  to  waive  his  safeguards.  There  is  no 
resemblance  between  such  a  case  and  that  of  a  person  pleading 
guilty.  In  the  latter  case  there  is  no  trial,  but  mere  judgment 
upon  the  plea. 

If  the  language  of  the  statute  were  less  imperative  than  it  is,  the 
adjudications  would  support  us  in  reaching  the  same  conclusion. 
HittY.  People,  16  Mich.  351;  SiaieY.  Maine,  27  Conn.  281;  Band 
Y.  Siaie,  17  Ark.  290;  Wileon  v.  i^aie,  16  Ark.  601;  League  v. 
State,  36  Md.  257;  Williame  v.  State,  12  Ohio  St  622 ;  PecpJe  v. 
Smith,  9  Mich.  193;  United  States  v.  Taylor,  8  McCrary,  500.  We 
think  that  the  judgment  of  the  District  Court  must  be  reversed. 

Judgment  reversmL 

SiKYEBa,  J.,  dissenting. 
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Duffy  v.  City  of  Dubuqus. 

(4B  Iowa,  171.) 

eorporaHan — tidewalk — eantnlnUory  nsgUgenee. 

The  plaintiff,  lawf  ally  using  a  street  of  the  defendant,  stepped  to  a  hydrant 
on  an  adjacent  lot,  one  or  two  feet  from  the  street  line,  to  get  a  drink  of 
water,  and  while  standing  with  one  foot  on  the  lot  and  the  other  on  the 
street,  some  roofing,  negligently  suffered  by  the  defendant  to  stand  upon 
the  adjacent  sidewalk,  fell  on  him  and  injured  him.  HM,  that  he  might 
recover.* 

ACTION  for  personal  injuries  by  negligence.      The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

/>•  /.  Lenehan,  for  appellant 
PoOoek  A  McNuliy,  for  appellee. 

Beeb,  J.  The  evidence  given  on  the  trial  establishes  the  follow- 
ing facts  :  Tenth  street  is  one  of  the  principal  streets  in  the  city 
of  Dubuque.  It  runs  east  and  west,  and  is  intersected  by  Locust^ 
a  street  running  north  and  south.  It  has  been  macadamized,  gut- 
tered and  curbed  for  many  years,  and  there  is  a  brick  sidewalk  on 
its  north  side.  There  was  a  frame  building  situated  on  the  lot  in 
the  north*west  angle  of  two  streets.  The  main  part  of  this  build- 
ing stood  immediately  at  the  comer,  but  there  was  a  wing  in  the 
rear  of  the  main  building,  extending  west  along  Tenth  street,  the 
foundation  of  the  south  wall  resting  immediately  inside  of  the 
north  line  of  the  street.  Some  two  or  three  weeks  before  the  acci* 
dent,  the  owner  of  this  property,  in  making  some  improvements 
about  the  premises,  had  torn  this  wing  down.  The  workmen  who 
did  the  work  took  the  roof  of  the  wing  off  in  sections,  and  two  of 
these  sections  were  carried  onto  the  sidewalk  and  stood  on  their 
edge,  being  supported  on  the  side  toward  the  street  by  a  tree» 
against  which  they  rested.  There  was  piled  against  them,  on  the 
side  toward  the  lot,  a  portion  of  the  timbers  and  lumber  taken  from 
the  part  of  the  building  which  had  been  torn  down.  Afterward, 
this  pile  of  debris  and  one  of  the  sections  of  the  roof  were  removed. 

*  To  same  effect,  KUey  v.  CUy  of  Kansas  (69  Mo.  102),  88  Am.  Repw  4»1. 
See  Murray  v.  McShane  (52  Md.  217),  86  Am.  Rep.  867. 


The  Bection  which  remained  was  aboat  eighteen  teet  long  b;  four- 
teea  feet  wide,  and  when  the  other  section  and  the  pile  of  debris 
were  removed,  it  bad  no  support  whatever  on  the  side  toward  the 
tot.  There  was  a  hydrant  standing  on  the  lot,  about  eight  feet  in 
the  rear  of  the  main  portion  of  the  building,  and  from  one  to  tAo 
feet  from  the  line  of  the  sidewalk.  Plaintiff  is  a  plasterer,  and  he 
and  his  partner  had  been  employed  to  do  a  job  of  plastering  on  the 
building.  On  the  day  of  the  accident,  he  went  to  the  building  in 
company  with  a  teamster,  with  a  load  of  material,  scaffolding  and 
tools,  to  be  ased  in  doing  the  work.  After  thoy  had  unloaded  the 
stuff  from  the  wagon,  plaintiff  went  into  the  house  and  got  a  ves- 
sel,  and  he  and  the  teamster  went  to  the  hydrant  for  the  purpose 
of  getting  some  water  to  drink,  going  along  the  sidewalk  from  a 
door  on  the  south  side  of  the  building.  Plaintiff  drew  some  water 
from  the  hydrant  in  the  vessel,  and  banded  it  to  the  teamster,  who 
took  a  drink,  handed  the  vessel  bock  to  plaintiff  and  immediately 
left.  Plaintiff  turned  to  the  hydrant  for  the  purpose  of  drawing 
water  for  himself,  and  while  in  the  act  of  doing  this,  and  when 
stooping  over,  with  one  foot  on  the  ground  near  the  hydrant,  and 
the  other  on  the  sidewalk,  the  section  of  roof  was  bh>wn  over  by  a 
gust  of  wind,  falling  on  plaintiff,  and  inflicting  the  injuries  of 
which  he  complains. 

Many  of  these  facta  were  not  disputed  on  the  trial,  and  the  ver- 
dict of  the  jury  is  conclasive  as  to  such  ae  were  controverted. 

The  defendant  asked  the  oourt  to  gire  the  following  inBtmction  : 

"  If  the  jury  find  from  the  evidence  that  at  the  time  of  the  ac- 
cident, the  plaintiff  was  at  the  hydrant  which  stood  inside  the  lot, 
with  one  foot  on  the  lot  and  the  other  on  the  sidewalk,  then  he 
would  not  be  a  traveller  on  the  street,  in  contemplation  of  law, 
and  cannot  recover  against  the  city  in  this  action." 

The  court  refused  to  give  this  instruction,  and  on  its  own  motioa 
gave  the  following  :  "  The  plaintiff  must  further  establish  by  a 
preponderance  of  credible  testimony,  in  order  to  entitle  him  to  a 
verdict  against  the  said  city,  that  when  he  sustained  the  injuries 
complained  of,  he  was  still  in  part  upon  the  sidewalk  of  said  city, 
as  he  cannot  recover,  if  the  accident  causing  said  injuries  occurred 
after  ho  had  wholly  left  said  sidewalk  and  entered  the  lot  where  the 
hydrant  was  situated." 

Appellant  assigns  the  giving  of  this  instruction,  and  the  refusal 
to  give  the  one  asked,  as  error.     The  position  of  counsel  for  appel- 


APRIIi  TERM,  1884.  745 

Daffy  ▼.  Citj  of  Dabuque. 

lant  is,  that  to  entitle  plaintiff  to  recover,  he  must  have  been  using 
the  street  at  the  time  of  the  accident,  for  some  of  the  ordinary 
and  legitimate  objects  for  the  promotion  of  which  the  city  is  re- 
quired to  keep  it  in  repair,  and  that  the  act  he  was  doing  at  the 
time  is  not  of  that  character.  The  following  cases  are  cited  as 
sustaining  this  position  :  SUnson  v.  Gardiner^  42  Me.  248  ;  Stick- 
ney  v.  Sahm,  3  Allen,  374 ;  Blodgelt  v.  Boston,  8  Allen,  237  ;  Norris- 
town  y.  Moyofy  67  Penn.  St.  355 ;  Sykes  v.  Pawlelt,  43  Vt.  44G ; 
a.  c,  5  Am.  Rep.  295. 

The  rule  in  the  New  England  States,  and  in  some  others,  un- 
doubtedly is,  that  the  public  corporation  which  is  charged  with  the 
duty  of  keeping  the  highway  in  repair  is  liable  to  one  wno  is  in- 
jured by  its  failure  to  perform  that  duty,  only  in  case  the  injury  is 
leceiTcd  while  in  the  legitimate  use  of  the  highway.  In  those 
States  however  the  duty  to  keep  the  highway  in  repair  is  imposed 
on  the  corporation  by  statute,  and  the  extent  of  that  duty  is  ex- 
pressly defined  by  statute.  The  liability  of  the  corporation  to  one 
who  suffers  an  injury,  by  reason  of  its  failure  to  perform  the  duty, 
is  also  created  and  defined  by  statute.  The  Massachusetts  cases 
cited  are  determined  under  statutes  which  impose  upon  the  corpora- 
tion the  duty  of  keeping  all  highways  within  its  limits  in  such  state 
of  repair  that  they  may  at  all  seasons  of  the  year  be  safe  and  con- 
venient for  travellers  passing  along  and  upon  them,  and  which  make 
it  liable  to  any  person  who  suffers  an  injury  through  any  defect  or 
want  of  rex>air  therein ;  and  they  hold  that  unless  the  person  in- 
jured by  the  defect  was  a  traveller  on  the  highway,  within  the  mean- 
ing of  the  statute,  when  he  received  the  injury,  the  corporation  is 
not  liable  to  him  therefor.  They  however  put  a  very  liberal  oon- 
Btruotion  on  the  word  **  travellers,''  as  used  in  the  statute.  It  is  held 
to  include  every  one  who  has  occasion  to  pass  over  the  highway  for 
Any  purpose  of  business,  convenience  or  pleasure,  and  *'  that  the 
highway  is  to  be  kept  safe  and  convenient  for  all  persons  having 
occasiop  to  pass  over  it  while  engaged  in  any  of  the  pursuits  or 
duties  of  life."    Blodgett  v.  Boston,  supra. 

Now  we  feel  that  we  are  not  called  upon  to  determine  in  this 
case  whether  the  rule  in  this  State,  as  to  the  liability  of  the  cor- 
poration, £3  any  different  from  what  it  is  in  those  States,  by  reason 
of  the  fact  that  it  is  not  created  or  defined  by  statute  —  a  question 
discussed  by  counsel ;  for  it  seems  to  us  that  the  use  which  plain- 
tiff was  making  of  the  street  at  the  time  of  the  injury  was  a  legiti- 
VoL.  L  —  94 
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mate  and  proper  lue.  He  was  on  the  street  in  the  ordinary  course 
of  his  business.  He  had  the  right  to  go  to  the  hydrant  for  the 
purpose  for  which  he  went  there,  and  in  going  there,  he  had  the 
right  to  pass  along  the  street.  It  was  convenient  for  him  to  stand 
upon  the  sidewalk  while  drawing  the  water.  It  was  certainly  not 
unlawful  for  him  to  stand  there  for  that  purpose.  He  was  not  a 
mere  lounger  on  the  street,  obstructing  the  travel  thereon,  but  his 
stopping  there  for  the  time  and  for  the  purpose  for  which  he  stopped 
was  a  mere  incident  to  the  general  use  which  he  was  making  of  the 
street  at  the  time. 

[Omitting  other  questions.] 

Judgment  affirmed. 


Deakb  v.  Ohicaoo,  Bock  Islakd  axd  Pacific  Bailwat  Gox- 

PANY. 

an  Iowa,  sv.) 

jRaOroad  —  obstruction  ofowfaeo  wttor. 

Where  a  railway  embankment  obetmcts  and  turns  the  surface  water  on  to  the 
land  of  an  adjacent  owner,  through  whose  premises  the  railway  goes,  the 
owner  may  recover  damages  therefor,  although  he  has  received  compensation 
for  the  taking  of  the  land  for  the  right  of  way.* 

ACTION  for  injury  by  surface  water.    The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 


A.  LoWf  for  appellant. 

H.  B.  ffetubrshot  and  Sloan,  Work  di  Brawn,  for  appellee. 

Adams,  J.  The  road  was  constructed  in  1870  by  the  Chicago  & 
Southwestern  Railway  Company.  The  defendant  in  187:^  succeeded 
to  the  rights  of  that  company.  At  the  time  the  road  was  con- 
structed,  the  land  in  question  was  owned  by  the  plaintiff's  grantor. 
The  plaintiff  became  the  owner  in  1874.  From  the  time  of  the 
construction  of  the  road  in  1870  to  1876,  no  damage  appears  to 
have  resulted  to  the  land  in  question.     In  the  latter  year  the  plain- 

*8ee  lAUU  Book,  etc,  By.  Co,  v.  Chapman  (80  Ark.  468),  48  Am.  Bep.  980; 
LouimMe,  etc.,  B,  Co.  v.  HdjfB  (11  Lea,  888),  47  Am.  Rep.  891. 
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tifF  began  to  complain.  Soon  afterward  the  defendant  conBtructed 
a  ditch  along  its  right  of  way  from  the  plaintiff's  land  to  an  open- 
ing in  the  road  where  the  same  was  constructed  upon  trestle  work. 
This  ditch  was  reasonably  successful  as  a  drain  until  1880,  when  it 
became  obstructed  by  accumulated  dirt  and  other  matter,  and 
while  the  defendant  made  some  effort  to  remove  the  obstructions, 
they  were  not  in  fact  sufficiently  removed,  and  during  the  crop- 
ping seasons  of  1880  and  1881,  water  accumulated  upon  the  plaint- 
iffs land,  being  prevented  primarily  by  the  embankment  from  es- 
caping, and  not  afforded  a  sufficient  outlet  by  the  ditch.  Certain 
crops  were  destroyed,  and  a  portion  of  the  land  was  rendered  wholly 
nntillable.  The  defendant  contends  that  it  did  not  become  liable 
for  any  damages,  and  that  if  it  did,  this  action  is  barred  by  the 
statute  of  limitations,  and  furthermore,  that  the  court  mistook 
the  proper  measure  of  damages,  and  allowed  improper  evidence  to 
be  introduced. 

The  first  question  which  presents  itself  is  as  to  whether  the  de- 
fendant owed  the  plaintiff  any  duty  in  respect  to  the  surface  water. 
The  court  below  thought  that  it  did.  It  gave  an  instruction  in 
these  words  :  *'  In  my  judgment  a  railroad  company  is  under  legal 
obligation  in  constructing  its  railroad  through  the  country,  in  cross- 
ing farms  and  land  generally,  to  so  construct  its  embankment  as 
not  to  flow  surface  water  back  upon  the  land  through  which  it 
passes.  I  do  not  think  that  the  common  law  with  reference  to  the 
right  of  owners  of  town  lots  or  other  lands  to  fight  surface  water 
from  them  can  justly  be  made  to  apply  to  railroad  companies." 

The  general  doctrine  relied  upon  by  the  defendant,  to  the  effect 
that  every  land-owner  has  the  right  to  exclude  surface  water  from 
bis  premises,  was  fully  recognized  in  (/Connor  v.  Fond  du  Lac^ 
AiiAoy  it  Peoria  Railway  Company ^  52  Wis.  526;  s.  c,  38  Am. 
Bep.  753,  and  held  to  apply  even  to  railroad  companies.  The  court 
in  that  case  said:  '*  The  company  has  only  obstructed  a  ditch  which 
drained  or  carried  off  surface  water  from  the  plaintiff's  premises. 
We  do  not  think  that  the  defendant  was  bound  to  keep  that  ditch 
open  on  its  own  land  for  the  convenience  of  tbe  plaintiff;  in  other 
words,  the  owner  of  land  is  under  no  legal  obligations  to  provide  a 
way  for  the  escape  of  mere  surface  water  coming  onto  his  land  from 
the  land  of  his  neighbor,  but  has  the  right  to  change  the  surface 
80  as  to  interfere  ivith  or  obstruct  the  flow  of  such  water."  In 
Gannon  v.  Hargadony  10  Allen,  106,  a  case  between  adjacent  land- 
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<iwners,  the  court  said:  "  The  right  of  the  owner  of  land  to  improre 
und  occupy  it  in  such  maDner  and  for  such  purpoeee  as  he  may  see 
fit,  cither  by  changing  the  surface  or  the  erection  of  huiidings  or 
other  structures  thereon,  is  not  restricted  or  modified  by  the  fact 
that  his  land  is  so  situated  with  reference  to  that  of  adjoining  own- 
era,  that  an  alteration  in  the  mode  of  its  improToment  or  oocapa- 
tion  in  any  portion  of  it  will  cause  water,  which  may  accumolate 
thereon  by  ruins  and  showers  falling  on  its  surface,  or  flowiag  on 
to  it  over  the  surface  of  adjacent  lota,  either  to  stand  in  unusual 
quantities  on  other  adjacent  hinds,  or  pass  into  and  over  the  same 
in  grcatir  quantities  or  in  other  directtons  than  they  were  sccna- 
tomcd  to  flow."  Seealsoin  this  connection,  Parity  y.  Sewburyport, 
10  Gray,  ^8;  Wihon  v.  Mayor,  1  Denio,  505;  Cairo,  etc.,  R.  Co.  t. 
Slepenf,  73  Ind.  378;  s.  c,  38  Am.  Bep.  139;  BarkUy  x.  WUcox, 
86  \.  Y.  140;  8.  c,  40  Am.  Bep.  610;  Morritoa  r.  R.  Co.,  G7  Me. 
353;  Lffnchv.  Mayor,  7C  N.  Y.  60;  s.  c,  32  Am.  Bep.  271;  Taglor 
T.  Fickaa,  64  Ind.  167;  s.  o.,  31  Am.  l!ep.  114;  SweU  v.  C«/fs,  50 
K.  II.  430;  s.  C,  0  Am.  Bep.  276;  Oibbt  v.  William,  25  Esns.  214; 
8.  c,  37  Am.  Rep.  S41;  Grant  v.  Allen,  41  Conn.  156. 

As  holding  a  different  doctrine,  the  plahitiS  cites  Ogbitrn  v.  Con- 
nor, 46  Cal.  346;  Toolk  t.  aif/on,  22  OhioSL  247;  Porter  w.  Dur- 
ham, 74  N.  C.  767;  Gittham  y.  Madison  Co.  By.  Co.,  49  El.  4»4; 
Oormley  v.  Sanford,  52  111.  168;  Toledo,  W.  dt  W.  Ry.  Co.  t.  Mor- 
ritott,  7L  HI.  616;  Livingston  v.  McDonald,  31  Iowa,  160;  Comisk 
T.  a,  B.  t6  Q.  Ry.  Co.,  49  lows,  878;  VmOrtd<i  r.  B.  C.  R.  tC  H. 
Ry.  Co.,  66  Iowa,  470. 

In  the  case  last  cited  the  court  held  that  a  railroad  oompsnj 
could  not  be  allowed  toobetniotanatural channel  of  water.  In  Liw- 
ingston  t.  McDonald,  the  court  held  that  the  owner  of  the  higher  land 
could  not  bo  allowed  to  collect  water  and  precipitate  it  in  increased 
quantities  upon  the  land  below,  to  the  injury  of  such  land.  The 
question  as  to  whether  a  land  owner  can  be  allowed,  by  changing  the 
flurface  of  his  land  or  erecting  improvements  thereon,  to  prevent 
the  escape  of  surface  water  from  adjacent  land,  where  the  same  did 
not  flow  through  any  mitural  channel,  has  norer  been  determioed 
by  tins  court;  and  we  hare  to  eay  that  it  appears  to  ns  that  such 
question  does  not  necessarily  arise  in  the  case  at  bar.  The  case* 
cited  arose  between  adjacent  owners. 

There  is  no  evidence  that  the  defendant  owns  the  land  which  it 
occupies  with  its  road.     Its  ri^t  was  probably  that  of  an  easement. 
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It  is  not  claimed  by  the  plaintiff  that  the  defendant  is  a  mere  tres- 
passer, and  in  the  absence  of  any  averment  or  evidence  to  that  ef- 
fect, we  could  not  assume  that  it  is.  The  parties  have  proceeded 
npon  the  theory  that  the  defendant's  occupancy  is  rightful.  In  the 
absence  then  of  evidence  as  to  the  extent  of  the  defendant's  right  in 
the  premiseSy  we  rouy  assume  that  it  is  sufficient  to  make  its  occu- 
pancy rightful,  and  we  cannot  assume  more.  We  may  proceed  then 
upon  the  theory  thut  the  defendant  has  an  easement.  The  plaintilTs 
testimony  shows  that  the  railroad  crosses  his  land,and  we  find  no  evi- 
dence to  the  contrary.  The  defendant's  estate  then  appears  not  only 
to  be  an  easement,  but  it  is  one  to  which  the  plaintiff's  estate  is  the 
subject  or  servient  estate.  The  easement,  we  may  assume,  was  ac- 
quired by  proceedings  for  condemnation  under  the  statute,  or  by 
purchase,  and  it  matters  not  which. 

The  important  question  is  as  to  what  the  defendant  or  its  grantor^ 
the  original  owner  of  the  easement,  must  be  presumed  to  have  paid 
for.  In  Studghill  y.  C,  B.  d  Q.  Itailioay  Company,  43  Iowa,  26;  s. 
c,  22  Am.  Rep.  211,  it  was  held  that  the  defendant  paid  for  what 
the  commissioners  should  properly  have  considered  in  their  estimate, 
and  among  the  things  was  not  included  the  right  to  divert  a  natural 
stream  of  water.  On  the  other  hand  it  is  to  be  observed  that  in 
Sabin  y.  Vermont  Central  Railioay  Company,  25  Vt  363,  it  was 
held  that  the  right  of  way  damages  covered  the  right  to  cast  rock 
on  the  adjacent  premises  by  blasting,  so  far  as  was  necessary  in  the 
construction  of  the  road.  The  draining  of  wells  and  the  diversion 
of  water  courses,  it  is  said,  are  covered  by  the  right  of  way  dam- 
ages, where  the  same  are  necessary  in  the  construction  of  the  road. 
Proprietors  of  Locke  and  Canals  v.  Railroad  Company^  10  Cush. 
385.  If  we  could  suppose  a  case  where  the  construction  of  a  rail- 
road would  necessarily  interfere  with  the  flow  of  surface  water,  and 
cause  it  to  accumulate  and  stand  on  the  land  from  which  the  right 
of  way  is  taken,  the  injury  that  would  accrue  therefrom  should,  we 
think,  be  considered  by  the  commissioners  and  embraced  in  their 
appraisement  of  right  of  way  damages.  The  land  owner  is  entitled 
to  be  paid  not  merely  the  value  of  the  land  taken,  but  for  all  inci- 
dental injuries  which  must  necessarily  result  from  the  proper  con- 
struction and  maintenance  of  the  road.  Ktichetnan  v.  C,  C. 
S  D.  R.  Co.^  46  Iowa,  366;  Lalciif  v.  Railroad  Comnany,  26 
Ooun.  249.  But  the  undisputed  evidence  in  the  case  at  bar  shows 
that  the  drainage  of  the  surface  water  from  the  plaintiff's  premises 
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was  easily  maintainable  by  the  construction  and  maintenance  of  a 
ditch  along  the  defendant's  right  of  way  to  its  trestle  work.  The 
case  is  not  different  from  what  it  would  haye  been  if  the  defendant 
could  have  effected  the  drainage  by  the  construction  and  mainte- 
nance of  one  or  more  culverts.  Where  the  effect  of  a  mere  em- 
bankment would  be  to  obstruct  the  passage  of  surface  water  and 
cause  damage  to  the  premises  from  which  the  right  of  way  is 
taken,  but  sufficient  drainage  can  be  easily  secured  by  a  ditch  or 
culvert,  it  appears  to  us  that  when  the  company  applies  for  a  right 
of  way,  it  could  not  be  presumed  to  be  desirous  of  securing  and 
paying  for  the  privilege  of  obstructing  the  passage  of  the  water. 
Such  being  our  view  we  could  not  say  that  the  right  to  obstruct 
the  passage  of  the  water  was  included  in  the  right  of  way  damages. 
The  owner  then  of  the  premises  from  which  the  right  of  way  was 
taken  was  paid  as  we  must  presume,  upon  the  theory  that  the 
company  preferred  to  protect  him  against  this  incidental  injuiy. 
The  very  enjoyment  of  the  easement  therefore  carried  with  it  day 
by  day  the  obligation  to  furnish  this  protection.  Possibly  this 
would  not  be  so  if  the  evidence  showed, or  if  we  could  assume  that 
the  company  acquired  the  fee  simple  title  to  the  land  which  it  oc- 
cupies. Without  committing  ourselves  to  an  approval  of  the  in- 
struction as  a  general  and  unqualified  proposition,  we  have  to  say 
that  as  applied  to  the  facts  of  this  case,  it  appears  to  us  to  be 
correct. 

On  another  point, 

Judgment 


Vanhobit  v.  Oitt  of  Dbs  HonnES. 

(O  Iowa,  447.) 
MunMpal  eorporatian  —  UabUiUigfar  inadequaie  voter  euppiif. 

A  dXj  having  undertaken  to  supply  water  to  extinguish  fires,  and  levied  a  tax 
to  defray  the  expense,  Ib  still  not  liable  to  a  tax  payer  whose  property  has 
been  bamed  by  reason  of  an  inadequate  supply  of  water,  although  the  water- 
works company  has  contracted  to  indemnify  the  city  against  all  aetians  for 
its  misfeasance  or  neglect.* 

•  To  same  effleet.  Black  v.  OU^  ofOofunMa  (19  8.  C.  418),  45  Am.  Bep.  78B. 
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ACTION  for  yalue  of  building  and  contents  destroyed  by  fire. 
The  head-note  states  the  case.     The  defendant  had  judgment 
below. 

E.  /.  (foode,  for  appellant. 

No  appearance  for  appellee. 

Adams,  J.  The  defendant  was  authorized  by  law  to  provide  for 
the  supply  of  water  for  the  extinguishment  of  fires,  and  to  levy  a 
tax  to  defray  the  expenses.  Having  undertaken  to  provide  for  such 
supply,  and  having  levied  a  tax  to  defray  the  expenses,  the  plaintiff 
contends  that  the  city  became  liable  for  a  lack  of  supply,  upon  the 
same  principle  that  cities  are  liable  for  personal  injuries  sustained 
by  reason  of  defective  streets  and  sidewalks. 

But  the  power  on  the  part  of  a  municipal  corporation  to  provide 
for  the  accomplishment  of  certain  results  does  not  necessarily  im- 
pose a  liability  for  their  imperfect  accomplishment.  Even  a  failure 
to  furnish  suitable  streets  and  sidewalks,  6r  to  maintain  them,  does 
not  of  itself  render  the  city  liable,  however  much  the  exigencies  of 
business  or  the  preservation  of  property  may  demand  them.  Du- 
buque,  etc.,  Asaodaiion  v.  Oiiy  of  Dubuque^  30  Iowa,  176.  The  in- 
jury sustained  must  be  something  more  than  the  lack  of  facility  or 
means  of  accomplishing  an  ulterior  result;  There  are  many 
matters  in  which  municipal  corporations  have  power  to  provide 
for  the  accomplishment  of  results  beneficial  to  the  public,  but 
it  would  be  very  unwise  to  hold  them  liable  for  failure  to  make 
adequate  provisions  because  in  the  various  emergencies  which  may 
arise  it  would  be  impossible  to  know  what  provision  would  be  ade- 
quate. Take  the  matter  of  the  extinguishment  of  fires.  The  pro- 
vision which  a  given  city  should  make  is  a  matter  of  legislative  di&- 
cretion.  It  may  be,  and  often  is,  indequate,  but  individual  sufferers. 
have  never  been  held  to  have  a  right  of  action  against  the  city  upon 
such  ground.  Probably  the  plaintiff  would  not  contend  that  they 
should,  nis  idea,  as  we  understand  it,  is,  that  while  it  may  be  a 
matter  of  legislative  discretion  in  the  outset  as  to  what  provisions 
should  be  made,  and  no  liability  can  be  predicated  upon  the  im- 
proper exercise  of  such  discretion,  yet  having  made  a  provision,  the 
city  is  responsible  for  any  misfeasance  in  carrying  it  out 

But  in  our  opinion  the  principle  remains  the  same.  The  indi- 
Tidual  sufferer's  ground  of  complaint  still  is  a  lack  of  facility  for 
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accomplishing  an  ulterior  result.  If  the  city  is  bound  to  furnish 
no  particular  facility,  it  seems  to  us  that  that  i3  the  end  of  all  ques- 
tion of  liability  for  failure.  Tainter  v.  City  of  Worcester,  123  Mass. 
811;  8.  c,  25  Am.  Hep.  90;  Wheeler  v.  Cincinnati,  19  Ohio  St  19; 
8.  G.y  2  Am.  Hep.  368.  In  che  matter  of  the  construction  and  main- 
tenance of  streets  and  sidewalks,  the  city  may  well  enough  be  held 
liable  for  personal  injuries  resulting  proximately  from  its  misfeas- 
ance or  neglect.  It  should  not  be  allowed  to  create  a  source  of  dan- 
ger to  the  public. 

But  it  is  said  that  the  case  at  bar  is  peculiar  in  this,  that  the  city 
took  a  contract  from  the  Water- works  Company  to  protect  itself 
against  all  actions  which  might  bo  brought  against  it  for  misfeasance 
or  neglect  on  the  part  of  the  company.  This  indemnity,  it  ia 
claimed,  gives  a  right  of  action  where  otherwise  it  would  not  exist. 
But  clearly  this  is  not  so.  Indemnification  against  liability  must 
always  be  regarded  as  having  reference  to  existing  grounds  of  lia- 
bility, and  not  as  serving  to  create  new  ones.  Besides  the  citj 
could  not  assume  liability  lor  negligence  in  cases  where  the  law  did 
not  already  impose  a  liability.  The  contract  th^n  must  be  construed 
as  covering  cases  only  where  an  action  might  be  maintained  against 
the  city  independently  of  tlie  contract.  We  think  that  the  demur- 
rer was  rightly  sustained. 

Judgment  affirmed. 


Febeieb  y.  Stobeb. 

(98  Iowa,  48ft.) 

Ocntract — ly  Utter  —  rh/otice  of  aeeepkmee. 

]V>  oonstitnte  a  valid  oontract  by  letter,  if  no  time  for  aoceptanoe  of  the  offer  Is 
fixed,  it  mast  be  affimativelj  shown  that  the  acceptance  was  mailed  wiihia 
a  reasonable  time  and  before  any  intimation  of  withdrawal  was  received.* 

AOTIOX  on  account    The  opinion  states  the  case.    The  defend* 
ant  had  judgment  on  a  countor-clainL 

Olass  &  Hughes,  for  appellant 

Stanberry  d  Clark,  for  appellee. 

*  See  Maday  v.  Hwrwu,  82  Am.  Rep.  85,  and  note,  40. 
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Adams,  J.  The  first  question  arises  upon  an  instruction  pertain- 
ing to  interest  charged  plaintiff  by  defendant.  The  interest  charged 
is  for  $300,  alleged  to  have  been  loaned  to  plaintiff  by  defendant 
on  the  29ih  day  of  May,  1871.  The  defendant  denies  the  loan. 
The  undisputed  fact  is  that  the  plaintiff  had  that  sum  in  his  hands 
at  that  time,  which  the  defendant  had  sent  him  to  invest  in  land. 
Not  finding  an  immediate  opportunity  to  make  such  investment, 
the  plaintiff  wrote  to  the  defendant,  proposing  to  borrow  it  and  pay 
him  ten  per  cent  interest.  The  defendant  replied,  accepting  the 
offer.  The  plaintiff  did  not  in  fact  use  the  money,  and  it  was  after- 
ward applied  in  payment  for  land  purchased  by  defendant.  The 
plaintiff's  position  that  he  did  not  borrow  the  money  does  not  rest 
upon  the  fact  that  he  did  not  use  it.  It  rests  upon  the  alleged  fact, 
that  notwithstanding  the  defendant's  reply  accepting  the  plaintiff's 
offer,  the  acceptance  was  not  fully  within  the  terms  of  the  offer, 
and  in  addition  that  the  reply  was  not  made  within  a  reasonable 
time. 

The  court  seems  to  have  thought  that  the  acceptance  was  suffici- 
ently within  the  terms  of  the  offer,  and  while  it  seems  to  have  had 
some  donbt  as  to  whether  the  reply  was  made  in  time  to  necessarily 
constitute  a  contract,  it  held  that  it  did  so,  unless  the  plaintiff  im- 
mediately upon  the  receipt  thereof  notified  the  defendant  that  he 
had  withdrawn  his  offer.  The  instruction  given  is  in  these  words: 
"The  letters  given  in  evidence,  one  from  plaintiff  to  defendant, 
proposing  to  defendant  to  use  defendant's  money  in  plaintiff's 
hands  and  allow  him  interest  at  the  rate  of  ten  per  cent,  and  the 
other  from  defendant  to  plaintiff,  accepting  the  proposal,  or  con- 
senting to  plaintiff's  use  of  the  money,  if  written  by  the  respective 
parties,  would  constitute  a  written  contract  between  them  as  to  that 
matter,  binding  on  both,  unless  the  plaintiff,  immediately  on  the 
receipt  of  the  defendant's  letter,  gave  notice  to  the  defendant  that 
he  had  withdrawn  his  offer,  or  declined  to  accept  the  money  as  a 
loan."    'Jhe  giving  of  this  instruction  is  assigned  as  error. 

The  plaintiff's  letter  containing  his  offer  bears  date,  **  Lincoln, 
May  1, 1871."  The  offer  is  in  these  words :  "  I  want  to  say  to  you, 
if  you  was  coming  out  here  in  the  fall,  I  will  use  your  money  until 
you  come,  and  give  you  ten  per  cent  for  it.  I  have  a  payment  to 
make  on  my  place  before  a  great  while,  and  it  will  accommodate  me 
until  after  harvest.  Please  let  me  know  as  soon  as  you  find  it  con- 
venient." The  defendant  in  his  answer,  dated,  '^Depere,  Wiscon- 
VoL.L  — 95 
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sin.  May  29,  1871,"  said  :  "  Yon  spoke  of  the  money  I  sent  bning 
oeef ul  to  yoa  for  making  a  payment  on  your  place.  Yoa  can  ose 
it  for  that  purpose  on  your  own  terms  mentioned  In  yonr  last,  as  I 
have  no  other  nse  for  it,  bat  I  do  not  like  it  to  lie  idle,  aa  it  does 
not  pay." 

The  position  taken  by  plaintiff,  that  the  itcceptanceiras  not  made 
nritliin  tho  terms  of  the  oSer,  rests  upon  the  fact  that  the  offer  con* 
tains  the  words  :  "  If  yon  was  coming  oat  here  in  the  fall,"  and 
the  acceptance  makes  no  reference  to  such  condition.  To  this  we 
bare  to  say  that  it  does  not  appear  to  us  that  we  can  give  the  words 
the  force  of  a  condition.  They  seem  to  have  been  nsed  rather  aa 
an  introdnctioa  to,  or  reason  for,  the  plaintiff's  proposal,  and  not 
as  easentiallj  concerning  any  object  which  the  plaintiff  was  desiring 
to  secure.  In  oar  opinion  the  acceptance  was  substantially  within 
the  terms  of  the  offer. 

In  the  instruction  the  court  ruled,  in  effect,  that  the  aooeptanoe 
became  binding  upon  the  parties,  unless  the  plaintiff  immediately 
notified  the  defendant  that  ho  had  withdrawn  bis  offer.  The  mie 
now  supported  by  the  great  preponderance  of  autbority,  and  almost, 
if  not  quite  universally  adhered  to,  is  that  when  a  proposal  is  ac- 
cepted by  letter,  the  contract  is  deemed  to  beoome  complete  when 
the  letter  is  mailed,  provided  the  offer  is  standing,  and  the  accept- 
ance ia  made  within  a  reasonable  time.  Moore  v.  Pitrson,  G  Iowa, 
894 ;  ataciiar  y.  Fnth,  6  Wend.  103 ;  B.  c,  21  Am.  Dec.  362  : 
Brisban  t.  Boyd,  1  Paige,  17;  T^yht  t.  Merchants  Fin  Ins.  Ol., 
9  How.  300;  Bollock  v .  Iiu.  Co.,  2  Dutch.  268;  Adanuv.  Lindtdi, 
1  B.  &  Aid.  681 ;  Potter  t.  Sanders,  6  Hare,  1.  The  contract  is 
deemed  complete  when  the  letter  is  mailed,  because  the  mailing 
constitutes  the  overt  act  by  which  the  acceptance  is  manifested. 
In  Hallack  t.  Int.  Co.,  above  cited,  Ybb.s'Dbnbcboh,  J.,  speaking 
of  the  overt  act  by  which  acceptance  is  manifested,  said  :  "  The 
-^Tert  act  may  be  aa  various  as  the  form  and  natare  of  contracts. 
It  may  be  by  the  fall  of  the  hammer,  by  words  spoken,  by  letter, 
by  telegraph  *  •  *.  The  acceptor  can  no  more  overtake  and 
countermand  his  letter  mailed  than  he  can  bis  words  of  acceptance 
after  they  have  issued  from  bis  lips."  And  be  addd  ;  "  Tho  bar- 
gain, if  struck  at  all,  must  be  «o  inttantC  with  such  overt  act. 
Uailing  a  letter  containing  an  acceptance,  or  the  instrament  itself, 
intended  tor  the  other  party,  is  certainly  such  overt  act"  Such  we 
believe  t^o  be  the  well  reoognised  doctrine  as  to  the  point  of  time 


APHIL  TEBM,  1884.  755 

Ferrier  t.  Btorer. 

when  a  contract  made  by  correfipondence  is  deemed  complete.  It 
witl  be  seen  that  the  rule  is  sharply  defined.  The  instruction  given 
seems  to  us  to  be  a  departure  from  it.  It  assumes  that  the  contract 
in  the  case  at  bar  was  not  necessarily  complete  when  the  letter  of 
acceptance  was  mailed,  and  that  no  contract  would  have  been  made, 
if  the  plaintiff  immediately  upon  the  receipt  of  the  letter  had  noti- 
fied the  defendant  that  the  offer  was  withdrawn.  The  departure 
from  the  recognized  rule  must  have  been  deemed  called  for  upon 
the  ground  that  the  letter  of  acceptance  was  not  mailed  within  a 
reasonable  time.  The  court  doubtless  assumed  the  rule  to  be,  that 
a  contract  by  correspondence  is  not  completed  by  the  mailing  of  the 
letter  of  acceptance,  where  that  is  not  done  within  a  reasonable 
tima  In  this  the  court  was  unquestionably  correct  In  lienj.  on 
Sales,  §  44,  note,  it  is  said  :  '^  The  answer  of  acceptance  must  be 
placed  in  the  post-office  within  the  time  limited,  if  any,  or  other- 
wi^  with  reasonable  dispatch,  and  before  any  intimation  is  received 
that  the  offer  is  withdrawn."  In  support  of  the  rule,  the  annotator 
cites  Polls  V.  WIMeliead,  5  G.  E.  Greene,  55  ;  Abboll  v.  Sliepard^  48 
N.  U.  14 ;  Siockham  v.  Slockham,  dZ  Md.  106.  See  also,  Craig  y. 
Harper,  3  Gush.  158 ;  Johnslon  v.  Fesshr,  7  Watts,  48 ;  s.  o.,  32 
Am.  Dec.  788.  The  rule  we  believe  to  be  recognized  by  implication 
by  many  other  authorities.  Taking  this  to  be  the  rule^  we  have  to 
inquire  whether  an  acceptance  after  the  time  limited,  or  in  the 
absence  of  an  express  limitation,  after  the  lapse  of  a  reasonable 
time,  imposes  upon  tlie  person  making  the  offer  any  obligation* 
The  theory  of  the  court  below  seems  to  have  been  that  it  does.  But 
in  our  opinion  it  does  not.  The  offer,  unless  sooner  withdrawn,  stands 
during  the  time  limited,  or  if  there  is  no  express  limitation,  during 
a  reasonable  time.  Until  the  end  of  that  time  the  offer  is  regarded 
as  being  constantly  repeated.  Chitty  on  Gonst.  (11th  ed. )  17.  After 
that  there  is  no  offer,  and  properly  considered,  nothing  to  withdraw. 
The  time  having  expired,  there  is  nothing  which  the  acceptor  can 
do  to  i*evive  the  offer,  or  produce  an  extension  of  time. 

There  remains  only  to  be  considered  whether  the  error  in  the  in- 
struction is  such  that  we  could  regard  it  as  without  prejudice.  If 
the  undisputed  facts  showed  that  the  letter  of  acceptance  was 
mailed  within  a  reasonable  time,  then  the  error  would  be  without 
prejudice.  The  contract  would  have  been  proved,  and  the  defend- 
ant would  have  been  entitled  to  an  Instruction  even  more  favor- 
able to  him  than  that  of  which  the  plaintiff  complains. 
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when  it  becomes,  by  reason  of  the  travel  thereon,  or  other  canses, 
rounded  or  in  ridges,  then  it  may  be  that  the  city  should  be  re- 
quired to  remove  such  ice  and  snow. 

Judgmmii 


JOHKSOir  Y.    MiLLKB. 

(03  Iowa,  mo 

MaUoiouM  prosecution  — probable  cause — dieagreement  o/jturff, 

la  an  action  for  malicions  prosecotion,  the  disagreement  of  the  jnrj  upoa  a 
eriminal  prosecution  is  prima  facie  evidence  of  probable  canse. 


M 


ALICIOXJS  prosecution.     The  head-note  states  the  case.    The 
plaintiff  had  judgment  below. 


Horace  Boies  and  Hubbard,  Clark  and  Deacon,  for  appeilants. 
0.  B.  Wheeler  and  Piait  A  Carr,  for  appellees. 

Seevbrs,  J.  [Omitting  other  points.]  As  has  been  said,  the 
plaintiff  was  twice  tried  on  the  criminal  charge.  On  the  first  trial 
the  jury  were  unable  to  agree  on  a  verdict,  and  were  discharged* 
The  defendants  sought  to  introduce  in  evidence  the  record  of  such 
trial,  which  showed  that  the  jury  retired  to  consider  as  to  their 
verdict  on  the  fifth  day  of  May,  and  being  unable  to  agree,  thej 
were  discharged  the  next  day.  Upon  the  objection  of  the  plaintiff, 
this  evidence  was  excluded.  It  is  insisted  by  counsel  for  the  de* 
fendants  that  the  evidence  sought  to  be  introduced  was  evidence  of 
probable  cause,  and  therefore  the  court  erred  in  excluding  it. 

It  has  been  held  that  a  conviction  before  a  justice  of  the  peace 
on  a  criminal  charge,  and  an  acquittal  upon  appeal,  is  conclusiye 
evidence  of  probable  cause.  Whitney  v.  Peckham,  15  Mass.  243  ; 
Wiiham  v.  Ootcen,  14  Me.  362.  In  Bacon  v.  Totcre,  4  Gush,  217,  it 
is  said  that  the  authority  of  the  first  case  has  been  doubted  in  Buri 
V.  Place,  4  Wend.  51)1,  and  that  if  the  conviction  before  the  justice 
is  regarded  **  as  evidence  of  probable  cause,  we  think  it  is  prima 
facie  only,  and  not  exclusive,"  and  such  is  the  rule  in  this  State. 
Moffati  V.  Fi9her,  47  Iowa,  473.  In  Garrard  v.  WilM,  4  J,  J. 
Marsh.  628,  it  was  held  **  that  the  finding  by  the  grand  jury  (of  an 
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Williamson  £  Kavanaughy  tot  appellant. 
Finch  A  DanavaVy  for  appellee. 

Seevbrs^  J.  The  building  material,  placed  as  it  was,  did  not 
cause  the  accident,  but  it  was  caused  by  the  ice  and  snow  which 
had  accumulated  in  the  street.  The  building  material,  at  most, 
caused  the  ice  and  snow  to  accumulate.  The  city  did  not  have  ex- 
press notice  of  such  accumulation,  nor  that  the  street  was  in  a  dan- 
gerous condition.  A  material  question  on  the  trial  therefore  was 
whether  the  snow  and  ice  had  so  accumulated  as  to  render  the 
street  dangerous  to  persons  passing  over  it.  In  a  lengthy  instruc- 
tion, the  court  defined  the  duty  of  the  city  in  such  cases,  and  among 
other  things  said  that ''such  care  requires  that  accumulations  of 
ice  and  snow,  dangerous  to  travel,  should  be  removed  within  a  rea- 
sonable time  after  the  officials  of  the  city  charged  with  the  care  of 
the  streets  had  knowledge  thereof,  or  by  the  exercise  of  ordinary 
diligence  should  have  known  it,  and  the  city  is  not  negligent  until 
such  reasonable  time  has  elapsed.'' 

[Omitting  the  question  of  notice.] 

We  deem  it  proper,  in  view  of  another  trial,  to  say  that  the  in* 
struction  above  quoted  does  not  in  our  opinion  state  the  law  cor- 
rectly. The  test  of  liability  under  the  instruction  is  whether  the  street 
was  in  a  dangerous  condition  caused  by  the  accumulation  of  ice 
and  snow.  Such  an  accumulation  may  occur  in  a  few  hours;  or 
because  of  a  full  of  rain  which  freezes  as  it  falls,  the  street  of  a  city 
may  become,  and  frequently  are  in  this  climate,  coated  with  ice„ 
thus  rendering  them  dangerous  to  travellers.  The  city  in  such  case 
would  have  the  requisite  notice,  and  under  the  instruction  would 
be  bound  to  remove  it  within  a  reasonable  time.  To  so  require 
would  prove  a  great  burden,  and  we  think  that  the  betterrule  is  that 
it  is  only  when  'Mce  or  snow  is  suffered  to  remain  upon  a  sidewalk 
(or  street  crossing)  in  such  an  uneven  and  rounded  form  that  a  per- 
son cannot  walk  over  it,  using  due  care,  without  danger  of  falling 
down,  that  it  seems  to  constitute  a  defect  for  which  the  city  or  town 
is  liable."  Cook  v.  Milwaukee^  24  Wis.  274 ;  s.  c,  1  Am.  Rep.  83, 
The  mere  fact  that  a  street  is  in  a  dangerous  condition^  because  of 
ice  and  snow,  rendering  the  walks  and  crossings  slippery  by  reason 
of  the  operation  of  natural  causes,  should  not  render  the  city  liable, 
even  if  such  ice  and  snow  are  not  removed  in  a  reasonable  time.  But 


Johnson  t.  Hillsr. 

whea  it  becomes,  by  reason  of  the  trayel  thereon,  or  other  cbosm, 
rouoded  or  in  ridges,  then  it  may  be  that  the  city  shonld  be  re- 
qaired  to  remoTe  such  ice  and  snoir. 

Jue^mtnt  remrati. 


JOHSBOK  T.    UlIXBB. 


XUkitv*pn>»»eittion—proM)Ueawm—diiaffttemtiUt^Jwf. 

b  u  ftcUoD  for  mkUdoiu  priMscntlon,  the  dingreeineDt  of  the  JUTJ  npaa  a 
oiiminml  prosecatlon  Is  prima  ftuie  evidence  of  probable  «uia«. 


M 


ALICIOUS  prosecntion.     The  head-note  states  the  o 
pUintiff  had  judgment  belov. 


Horace  Boim  and  Huibard,  Clark  and  Dtacon,  for  appeliaats. 
0.  B.  Wha^^  and  Piatt  £  Carr,  for  appellees. 

Sbetbbs,  J.  [Omitting  other  points.]  As  has  been  said,  the 
plaintiff  was  twice  tried  on  tho  criminal  charge.  On  the  first  trial 
the  jnTy  were  unable  to  agree  on  a  verdict,  and  were  discharged. 
The  defendants  Bought  to  introduce  in  evidence  the  record  of  sach 
trial,  which  showed  that  tho  jury  retired  to  consider  as  to  their 
Terdict  on  the  fifth  day  of  Alay,  and  being  unable  to  agree,  the^ 
were  discharged  the  next  day.  Upon  the  objection  of  the  plaintiff, 
this  eridenoe  was  excluded.  It  is  insisted  by  counsel  for  the  de- 
fendants that  the  evidence  sought  to  be  introduced  was  evidence  of 
probable  cause,  and  therefore  the  court  erred  in  excluding  it. 

It  has  been  held  that  a  conviction  before  a  justice  of  the  peace 
on  a  criminal  charge,  and  an  acquittal  upon  appeal,  is  condnsiTe 
evidence  of  probable  cause.  Wlutney  v.  Peckkam,  16  Mass.  243 ; 
Wilham  V.  Oonen,  14  Me.  36'^.  In  Bacon  v.  Timre,  i  Gush.  3U,  it 
IB  said  that  the  authority  of  the  first  case  has  been  doubted  in  livrt 
V.  Place,  1  Wend.  5111,  and  that  if  the  conviction  before  the  justice 
is  regarded  "as  evidence  of  probable  cause,  we  think  it  is  prima 
facie  only,  and  not  exclusive,"  and  such  is  the  rule  in  this  State, 
Moffalt  V.  Fiiher,  47  Iowa,  473.  In  Oarrard  v.  WilM,  4  J,  J. 
Harsh.  62S,  it  was  held  "  that  the  finding  by  the  grand  joiy  (of  aa 
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indictment)  is  prima  facie  OTidence  of  probable  cause."  In  SmUh 
T.  McDonald^  3  Esp.  7>  it  is  said  that  if  the  evidence  on  the  trial  of 
the  criminal  charge  is  snch  as  to  cause  the  jury  to  hesitate  as  to  an 
acquittal,  it  is  evidence  of  probable  cause. 

In  the  case  at  bar,  the  jury  were  unable  to  agree  as  to  the  inno- 
cence or  guilt  of  the  defendant.  It  followed,  of  course,  that  the 
jury,  or  some  of  them,  must  have  believed  the  plaintiff  to  be  guilty. 
The  fact  that  he  was  acquitted  by  another  jury  cannot  affect  the 
result  which  must  necessarily  follow  because  the  first  juiy  failed  to 
acquit.  We  think  the  evidence  offered  was  admissible,  because  it 
tended  to  show  probable  cause.  It  was  not  conclusive,  and  like  any 
other  prima  facie  evidence,  was  subject  to  be  explained.  The  ques- 
tion is  not  whether  the  plaintiff  was  guilty,  but  whether  the  de- 
fendants had  reasonable  cause  to  so  believe.  If  the  finding  of  an 
indictment  is  evidence  of  probable  cause,  or  the  evidence  on  the 
trial  of  the  criminal  charge  is  such  as  to  cause  the  jury  to  hesitate 
is  evidence  of  probable  cause,  it  seems  to  us  that  the  inability  of  the 
jury  to  agree  must  have  the  same  effect.     The  evidence  offered  was 

therefore  admissible. 

JudgmerU  reversed. 


Vak  Sakdt  v.  Dowa. 

aa  Iowa,  OM.) 
Set-off —  utappel. 

An  obligor  maj  plead  a  aet-off,  although  he  has  given  a  bond  to  seeare  tha 
pajrment  of  the  cause  of  aeti<xi>  not  reaerving  the  right  of  aet-off. 


A 


(rnON  on  a  bond.    The  opinion  states  the  case.     The  defend* 
ant  had  judgment  below. 


MeEerwin  Bros,  and  Hepburn  d  TTiummel,  for  appellant. 

Stuart  Bros,  and  W.  W.  Morseman^  for  appellees. 

Adaks,  J.  [Omitting  other  questions.]  But  it  is  claimed 
that  the  defendants'  liability  arose  upon  their  bond,  and  must 
bo  determined  by  the  terms  of  the  bond,  and  that  being  so  de- 
termined, it  cannot  be  held  to  be  subject  to  the  right  of   set- 


:co  IOWA. 
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off.  The  bond  obligated  the  defendants  '^  to  pay  the  said  Web- 
ster all  sums  due  or  to  become  due  from  them  to  him  as  sach  as- 
signee, or  to  said  Porter,  on  said  contract^  as  compensation  or 
proHts."  7*he  bond  did  not  create  a  new  liability.  Its  office  was 
to  secure  the  performance  of  the  one  already  existing.  The  de- 
fendants owned  the  corn,  and  were  under  obligations  to  sell  it  and 
pay  the  stipulated  compensation  or  profits.  The  assignee  sought 
and  obtained  security  that  this  would  be  done.  It  was  not  neoes- 
sary^  we  think,  to  reserve  in  the  bond  the  right  of  set-off  in  order 
to  preserve  it.  Possibly  it  would  have  been,  if  the  office  of  the 
bond  had  been  to  create  a  new  liability,  but  we  are  unable  to  dis- 
coyer  upon  what  principle  we  should  regard  it  necessary,  if  as  we 
hold,  the  bond  was  designed  merely  as  security.  But  it  is  said 
that  Porter  was  not  in  fact  indebted  upon  the  accounts  pleaded  by 
way  of  set-off.  To  this  we  have  to  say  that  the  answer  avers  that 
he  was,  and  the  question  presented  arises  upon  demurrer  to  the 
answer.     In  our  opinion  the  demurrer  was  properly  oyerruled. 

JudgmenU  affirmed. 


State  v.  Ghatbuek. 

(68  Iowa,  650.) 
Ojflce  and  officer  —  vacancy  —  remawL 

Under  a  eonstitational  provision  that  persons  appointed  to  fill  yacancies  in 
office  shall  hold  antil  the  next  general  election  and  the  qaalificatlon  of  their 
sncoessors,  a  board  of  superyisors  may  not  remove  at  pleasure  one  whom 
they  had  appointed  to  fill  a  vacancy  in  the  office  of  sheriff. 

ACTION  to  test  right  to  ofSoe.     The  head-note  states  the  case. 
The  plaintiff  had  judgment  below. 

/.  E.    Weaver  and  Plait  Wicks,  for  appellant 

Beard  <&  Myerl^y  for  appellee. 

I  Re  ED,  J.  The  board  of  supervisors  adopted  the  order  for  the 
removal  of  the  relator  from  the  office,  without  any  formal  charge 
or  complaint  having  been  preferred  against  him.  It  does  not  ap- 
pear that  he  had  any  notice  of  the  proceeding  until  after  the  order 
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was  adopted,  nor  does  it  appear  npou  what  ground  or  for  what 
caase  the  board  assumed  to  remove  him.  We  will  assume  then  that 
the  board  proceeded  on  the  theory  that  they  had  the  power  and 
right  to  remove  him  from  the  office  at  their  pleasure.  Indeed  the 
claim  here  urged  in  support  of  their  action  is,  that  having  appointed 
him  to  the  office,  the  power  to  remove  him  therefrom  at  their 
pleasure  is  conferred  upon  the  board  by  section  787  of  the 
Code.  The  section  is  as  follows  :  **  A  person  appointed  as  herein 
contemplated  may  be  removed  by  the  officer  appointing.  And  no 
])erson  can  be  appointed  who  has  been  removed  from  office  within 
one  year.'' 

It  occurs  in  the  chapter  of  the  Code  which  relates  to  vacancies  in 
civil  offices,  and  to  the  manner  in  which  such  vacancies  are  to  be 
filled.  It  is  provided  in  the  preceding  sections  of  the  chapter,  that 
an  office  becomes  vacant  on  the  happening  of  either  one  of  a  num- 
ber of  enumerated  events,  before  the  expiration  of  the  term  of  such 
oflfice,  and  that  vacancies  in  any  of  the  county  offices  are  to  be 
filled  by  the  board  of  supervisors.  Whatever  powers  then  are  con- 
ferred bv  the  section  with  reference  to  the  removal  from  office  of  a 
person  who  has  been  appointed  to  fill  a  vacancy  in  the  office  of 
sheriff,  are  to  be  exercised  by  the  board  of  supervisors. 

The  single  question  presented  by  the  record  is,  whether  the 
board  had  the  power  to  remove  the  relator  from  the  office  in  the- 
manner  in  which  they  attempted  to  remove  him  and  we  have  to  say 
that  in  our  opinion  they  possessed  no  such  power. 

The  tenure  of  office  of  persons  appointed  to  fill  vacancies  in  office 
is  prescribed  and  defined  by  section  G  of  article  11  of  the  Constitu- 
tion of  the  State.  This  section  is  as  follows  :  ''In  all  cases  of  election 
to  fill  vacancies  in  office  occurring  before  the  expiration  of  a  full 
tenn,  the  person  so  elected  shall  hold  for  the  residue  of  the  unex- 
pired term,  and  all  persons  appointed  to  fill  vacancies  in  office  shall 
hold  until  the  next  general  election,  and  until  their  successors  are 
elected  and  qualified." 

It  seems  to  us  that  there  can  be  no  doubt  or  dispute  as  to  the 
meaning  and  effect  of  this  language.  The  section  explicitly  defines 
and  prescribes  the  term  of  office  of  a  person  who  is  appointed  to  fill 
a  vacancy  in  an  office. 

When  the  relator  was  appointed  to  fill  the  vacancy  occasioned  by 
the  death  of  Patterson,  the  term  of  office  which  he  took  by  virtue 
of  such  appointment  extended  to  the  time  of  the  general  election 
Vol.  L  —  96 
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in  the  year  1883,  and  until  the  election  and  qualification  of  his  bug- 
« cesser.  The  board  had  no  power  to  appoint  for  a  term  either 
longer  or  shorter  than  that.  Their  only  power  in  the  premises 
was  to  fill  the  vacancy.  §  783.  But  when  the  appointment  was 
made,  the  term  of  oflSce  of  the  appointee  was  prescribed  by  this 
section  of  the  Constitution,  and  he  acquired  the  right  to  hold  and 
exercise  the  oflSce  and  enjoy  its  emoluments  during  the  whole  of 
such  term.  The  language  of  the  section,  that  he  ''shall  hold  until 
the  next  general  election/'  excludes  the  idea  that  his  term  of  oflioe 
can  be  made  to  depend  on  the  will  or  pleasure  of  those  who  appointed 
him  to  it.  It  imports  rather  that  he  holds  the  office  by  a  oertaiii 
title,  and  for  a  definite  term. 

It  is  not  doubted  that  he  accepted  the  office  subject  to  the  right 
of  the  State  to  have  him  removed  for  any  of  the  causes  which  bylaw 
are  made  grounds  for  the  removal  from  office  of  a  public  officer. 
But  these  causes  for  removal  are  all  defined  by  statute.  Section 
746.  As  it  is  not  claimed  that  the  removal  was  made  for  any  of  the 
causes  enumerated  in  said  section,  we  need  not  inquire  whether  the 
board  of  supervisors  have  the  power  to  remove  him  for  those  causes. 
We  are  well  satisfied  that  they  had  no  power  to  remove  him  at  their 
mere  pleasure ;  and  as  this  is  the  only  ground  on  which  they  as* 
sumed  to  make  the  order  of  removal,  it  is  void.  The  judgment  of 
the  District  Court  is  therefore 
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Chuurani^ — noUeeof  dtfamU. 

A  gnanntor  of  a  lease  ie  entitled  to  notice  of  default,  Imt  thie  lo  nol  a  eon- 
dition  precedent  to  an  action  upon  the  goarantj,  and  the  failore  to  give  it 
diflchargee  onlj  to  the  extent  of  damage  suffered  in  conaeqaence,  and  most 
be  pleaded. 


The 


AOTION  on  a  gaaranty.     The  opinion  states  the  case. 
plaintifF  had  jadgment  below. 

R.  P.  Dandson,  J.  0.  Davidson  and  7*.  B.  Ward,  for  appellaiit 
JET.  W.  CTuue,  F.  S.  Chase  and  F.  W.  Chase,  for  appellees. 

MrrcHELLy  J.  All  that  need  be  stated  in  order  to  present  the 
question  for  decision  in  his  record  is,  that  on  the  22d  day  of  Aagast, 
]8?6,  the  appellees  leased  certain  premises  in  the  city  of  Lafayette 
to  one  Telford,  at  an  annual  retail  of  $600,  payable  in  monthly  in- 
stalmentSy  for  the  term  of  one  year,  unless  they  should  sell  the 
premises^  in  which  event  the  tenancy  was  to  expire  upon  sixty  day^ 
notice. 
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The  lease  cootained  a  etipuiation  that  the  leesee  should  "sur- 
render the  possession  of  said  premises  at  the  ezpimtion  of  the  ten- 
ancy in  as  good  condition  as  the;  now  are,  natural  wear  and  decay 
and  unavoidable  accidents  excepted." 

It  was  further  stipulated  that  the  performance  of  the  agreements 
contaiued  in  the  lease  should  be  guaranteed  to  the  leRBor»t  and  there 
was  the  neual  stipulution  that  a  failure  to  pay  rent  promptly  should 
terminate  the  lease  at  the  option  of  the  leesore. 

Uefure  the  lease  was  delivered  there  was  written  npon  and  de- 
livered with  it  the  following  guaranty  : 

"  In  consideration  of  the  making  of  the  foregoing  lease  by  Alex* 
ander  Wilson.  Joseph  S.  Hanna  and  Henry  H.  Haima  to  James  U. 
Telford,  and  agreement  that  security  should  be  given  for  the  per- 
formance of  the  agreements  iu  said  lease  contained  on  the  part  of 
James  H.  Telford,  1  hereby  undertake  and  agree  to  and  with  said 
Alexander  Wilson,  Joseph  8.  Hanna  and  Henry  H.  Hanna,  that 
said  James  H.  Telford  will  do  aad  perform  all  his  agreements  in 
said  lease  by  him  to  be  done  and  performed.  Dated  Idifayette, 
August  33.  1876. 

"James  H.  Telford, 
"William  L.  Wahd." 

Telford  went  into  possession  under  the  lease,  but  failed  at  the 
end  of  the  year  to  surrender.  The  appellees  brought  suit  agaiitst 
him  in  the  Tippecanoe  Circuit  Court  for  possession  and  damages, 
which  resulted  in  a  judgment  in  their  favor  for  possession,  and 
tl  77.10  damages  for  the  detention  of  the  property.  Telford  then  paid 
tJie  judgment  and  costs,  asked  for  and  obtained  a  new  trial,  and 
the  case  was  again  tried  on  the  S7th  day  of  May,  1878,  the  result 
being  another  judgment  for  possession  and  (164.44 damages  against 
him;  From  the  judgment  he  appealed  to  the  Sapreme  Court,  giv- 
ing bond  to  stay  proceedings  meanwhile,  where  the  judgment  of 
the  court  below  was  affirmed  February  15,  1881.     71  Ind.  559. 

Telford  died  in  July,  1880,  before  the  appeal  was  determined, 
his  family  remaining  in  possession  until  May  20,  1881,  when  the 
appellees  obtained  possession. 

These  facts  are  set  up  in  a  complaint,  filed  against  the  appellant 
on  his  contract  of  guaranty  above  set  out.  which  also  charges  that 
"  by  the  failure  and  refusal  of  said  James  H.  Telford  to  surrender 
the  possession  of  said  premises  at  the  end  of  said  term.  to>wit, 
AQgnst  %3,  1877,    *    *    *    the  plaintiffs  were  deprived  of  posses- 
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sion,  use  and  rents  thereof,  from  said  23d  day  of  August,  1877,  to 
the  20th  day  of  May,  1881,"  which  were  worth  $2,400,  and  for 
which  judgment  was  demanded. 

A  demurrer  to  the  complaint  was  oyerruled,  and  exception  duly 
taken. 

The  only  question  discussed  by  counsel  for  appellant  relates  to 
the  ruling  of  the  court  upon  the  demurrer  to  the  complaint,  and 
no  further  statement  of  the  case  is  pertinent,  except  to  say  that 
ii|H>n  issues  made  trial  was  had,  which  resulted  in  a  judgment  for 
the  appellees. 

It  is  earnestly  contended  on  behalf  of  the  appellant,  that  his 
contract  is  one  of  strict  guaranty,  collateral  to  that  of  his  princi- 
pal, and  that  no  action  can  be  maintained  thereon  without  first  giv- 
ing notice  of  the  default  of  Telford,  and  that  because  notice  is  not 
averred  in  the  complaint  the  demurrer  should  have  been  sustained. 
On  the  other  hand,  it  is  contended  with  equal  emphasis  by  counsel 
for  the  appellees,  that  the  contract  was  a  direct  and  absolute  en- 
gagement, binding  the  guarantor  to  the  same  extent  as  his  princi- 
pal, and  that  in  any  event  he  was  liable  without  such  notice. 

The  distinction  between  contracts  of  guaranty  and  suretyship  has 
been  repeatedly  and  accurately  defined,  and  the  nature  of  the  obli- 
gation of  each  is  stated  with  precision  and  certainty  in  the  books, 
but  as  to  the  circumstances  under  which  a  guarantor  is  entitled  to 
notice  of  the  default  of  his  principal,  there  is  irreconcilable  conflict. 
The  confusion  mainly  grows  out  of  the  form  in  which  the  contract 
is  expressed,  and  the  subject  to  which  it  is  a|>plied. 

In  some  instances,  a  distinction  is  suggested  and  made  between 
the  case  of  a  contract  of  guaranty,  as  applied  to  a  commercial 
transaction,  which  is  in  the  form  of  a  letter  of  credit,  or  applied 
to  the  guaranty  of  a  promissory  note,  and  the  case  of  a  contract 
expressed  in  substantially  the  same  language,  as  applied  to  an  ordi- 
nary business  affair. 

The  rule  in  regard  to  demand  of  payment  and  notice  of  default, 
as  applied  to  commercial  paper,  is  everywhere  regarded  as  in  no  sense 
applicable  to  guarantors  ordinarily.  In  the  case  of  commercial 
paper,  demand  and  notice,  in  order  to  ^x  the  liability  of  an  indorser 
or  guarantor,  are  required  by  an  arbitrary  rule  of  the  law-merchant; 
while  the  rule  requiring  demand  and  notice  to  guarantors,  of  the 
character  under  consideration,  rests  upon  the  f;ict  that  it  is  the 
duly  of  the  guarantee  to  notify  the  guarantor  of  the  default  of  the 
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priuoiptil,  with  a  riew  of  saviag  him  from  aotaal  loss  which  maj 
arise  from  want  of  convumeDt  aod  certain  meaiu  of  koowledge. 
Oiitsido  of  commercial  paper,  no  good  reason  is  perceived  wh;  the 
same  set  of  words  in  a  contract  of  guaranty  ahoold  mean  one  thing 
when  applied  Lo  one  subject-matter,  and  the  same  words,  expresa- 
ing  the  obligation  in  sulMtanoe  the  same,  should  mean  another  and 
different  thing  when  applied  to  another  subject-matter.  Wade 
Kotioe,  §  386.  For  instance,  where  the  undertaking  is  entered  into 
originally  with  the  principal  and  stipulates  that  a  debt  shall  be  paid, 
or  some  other  act  shull  be  done,  it  is  not  perceived  why  the  subject- 
matter  of  the  contract  should,  in  any  sach  case,  be  considered  in 
determining  the  conditions  upon  which  the  guarantor,  if  properly 
speaking  he  can  be  called  a  guarantor,  should  he  hold  liable.  In 
all  such  coses  he  is  liable  at  once,  and  without  notice,  upon  default 
of  his  principul,  la  like  manner,  where  the  stipulation  is  to  pay 
the  debt  or  perform  the  ooatraot  of  another,  absolutely  and  at  aU 
events,  whether  entered  into  separately  from  the  other  or  not,  the 
same  effect  should  in  all  cases  be  given  to  such  contracts,  and  the 
obligor  held  liable,  without  notice  of  default.  Such  were  the  cases 
of  Frtuh  T.  Polk,  67  Ind.  56;  £irbg  v.  StuMater,  15  Ind.  45; 
EliM  T.  Baynumd,  70  Ind.  271;  Studabaker  v.  Oodif,  64  Ind.  586; 
Cctis  V.  Marchant^  Bank,  60  Ind.  35J;  Satnpla  t.  Martin,  46  Ind. 
2SG;  Bwnham  v.  OalUiUin*,  11  lad.  395;  Watnn  v.  Btabout,  18 
Ind.  281. 

In  cases  falling  within  either  of  the  foregoing  classes,  neither 
failure  to  notify,  lapse  of  time,  insolvency  of  the  principal,  nor  any- 
thing less  than  would  exonerate  a  surety,  will  discharge  agaarantor 
either  wholly  or  pro  ianto  for  the  reason  that  in  all  anch  cases  hi* 
contract  is  rather  in  the  nature  of  a  contract  of  suretyship,  or  a  di 
rect  original  personal  undertaking,  than  that  of  a  guarantor.  When 
however  the  undertaking  is  not  that  the  promisor  will  pay  the  debt 
or  perform  the  engagement  of  another,  bat  that  the  other  will  pay 
or  perform,  then  different  considerations  are  inrotved;  and  while 
it  may  be  laid  down  as  a  rule  that  it  is  a  duty  incumbent  on  the 
guarantee  in  all  such  cases,  to  give  notice  to  the  guarantor  of  the 
default  of  the  principal,  yet  since  that  rale  is  founded  upon  the 
consideration  of  affording  to  the  guarantor  the  means  of  saving 
himself  from  actual  loss,  by  securing  indemnity  or  otherwise,  and 
not  upon  an  arbitrary  rule  of  law,  it  can  not  be  said  that  it  would 
be  reasonable  to  hold  that  the  same  result  most  inevitably  follow 


NOVEMBER  TEEM,  1884.  767 

Ward  T.  Wilflon. 

in  sach  case  as  in  the  case  of  commercial  paper,  regardless  of  the 
fact  that  the  guarantor  may  or  may  not  have  sustained  injury  by 
the  failure  to  give  such  notice. 

We  are  constrained  to  concur  in  the  statement  of  an  approved 
author,  that  *'  the  current  of  modem  American  and  English  author- 
ity is  against  the  observance  of  the  distinction  predicated  simply 
upon  the  fact  that  the  sum  of  the  principal's  liability  actually  in- 
curred  is  uncertain.''    Wade  Notice,  §  423. 

No  adequate  reason  occurs  to  us  for  stating  it  as  a  rule,  that  a 
direct,  unconditional  agreement  to  pay  for  goods  which  may  be  de- 
livered to  a  third  person  in  the  future,  or  the  same  kind  of  a  con- 
tract to  do  any  other  thing  which  another  has  engaged  to  perform, 
may  by  construction  be  made  conditional  upon  a  notice  of  the  de- 
fault of  such  third  person. 

A  direct,  original  contract,  expressed  in  the  same  words,  should 
create  the  same  liability  under  all  circumstances  and  should  be  en- 
forced in  the  same  manner  and  upon  the  same  conditions  saving 
only  the  rights  of  sureties,  whether  it  be  the  contract  of  principal, 
surety  or  guarantor,  and  if  notice  of  future  liability  is  to  be  relied 
on,  it  should  be  stipulated  for  in  the  writing,  rather  than  that  the 
courts  should  undertake  to  annex  some  condition  of  liability  upon 
an  absolute  engagement,  and  where  the  engagement  is  not  by  its 
terms  absolute,  but  collateral,  by  which  we  mean  an  engagement 
that  some  third  person  will  pay  a  debt  or  fufill  a  contract,  since  the 
obligation  of  the  guarantor  is  not  to  pay  the  debt  or  do  the  thing 
contracted  for  himself,  but  to  answer  in  damages  for  the  default  of 
his  principal,  we  can  see  no  reason  why  the  character  of  the  thing 
to  be  done  should  dispense  with  the  duty  to  give  notice. 

We  scarcely  need  say  that  no  question  of  notice  of  the  acceptance 
of  a  guaranty,  or  proposal  to  guarantee,  is  involved  in  this  case. 

Applying  these  principles  to  the  case  under  consideration,  our 
first  conclusion  is  that  the  contract  of  the  appellant,  expressed  in 
the  form  set  out  in  the  complaint,  was  an  agreement  that  his  prin- 
cipal, Telford,  would  perform  the  covenants  contained  in  the  lease 
and  was  not  the  direct  engagement  of  the  appellant  to  do  any  thing 
personally  except  to  answer  for  his  principal's  default,  and  it  was 
therefore  collateral  to  that  of  the  principal,  and  one  of  strict  guar- 
anty; and  within  the  rule  laid  down,  it  was  the  duty  of  the  guar- 
antee to  give  notice  of  the  default. 

It  does  not  follow  however  that  because  of  a  failure  to  give  no- 
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tice,  the  guarantor  was  thereby  dischiirged  from  liability.  A  fail* 
ure  to  give  notice  and  damage  resalting  therefrom  mast  both  con- 
car  in  order  that  the  gaarantor  may  be  discharged.  This  is  believed 
to  be  the  result  of  the  doctrine  of  the  best  considered  cases  in  this 
court,  as  it  certainly  is  of  the  adjudications  of  other  courts. 

In  the  case  of  Davis  v.  Wells^  104  IT.  S.  159,  cited  approvingly  in 
Wills  Y.  Ross,  77Ind.  1;  s.  c,  40  Am.  Bep.  279,  this  rule  was  recog- 
nized and  followed.  Vinal  y.  Richardson^  13  Allen,  521;  Bash  ford 
T.  SlMWy  4  Ohio  St.  263;  Second  Nafl  Bank  y.  Oaylord,  34  Iowa» 
246;  Brandt  Suretyship  and  Guar.,  §  173. 

The  fact  that  notice  is  required  of  the  guaranty  does  not  make 
the  giving  of  notice  a  condition  precedent  to  his  right  to  maintain 
an  action  against  the  guarantor,  for  the  reason  that  his  liability 
may  or  may  not  exist  without  notice.  The  notice  is  not,  as  in  the 
case  of  commercial  paper,  necessary  to  giye  the  right  of  action,  al- 
though the  failure  to  give  it  may  defeat  it. 

It  results  from  the  foregoing  considerations  that  the  complaint 
was  not  bad  for  failing  to  aver  notice  of  the  default. 

Other  grounds  of  objection  are  urged  by  counsel  against  the  com- 
plaint, which  have  received  careful  attention,  but  our  conclusion 
is,  that  while  they  are  not  without  force,  they  could  only  be  made 
ayailable  by  answer. 

Assuming  without  conceding  or  denying  the  necessity  of  the 
presence  of  the  appellees  to  accept  the  surrender  of  possession  at 
the  end  of  Telford's  term,  as  urged  by  appellant,  it  was  only  avaS- 
able  by  answering  that  fact  and  coupling  it  with  such  other  facta 
as  would  show  injury  to  him,  or  that  Telfordfs  lease  was  thereby 
extended  by  implication  of  law,  and  so  if  by  the  subsequent  conduct 
of  the  appellees  in  prosecuting  suits  against  Telford,  or  by  accepting 
payment  of  damages,  the  relations  of  the  parties  were  changed  in 
any  way,  to  the  appellant's  detriment,  all  these  were  matters  like 
the  failure  to  give  notice,  as  we  conceive,  to  be  set  up  in  defense. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Pannbtltanu.  Mutual  Lipb  Insubancb  Oohpany  v.  Wilek. 


Tnturajice  —  evidtnce  of  pkytidan  —  dtelarationi. 

In  an  •ction  on  a.  lite  insuraDce  policy,  the  prohibition  of  testUnonj  by  plkjal. 

^ans  aa  to  atl«iiduice  on  the  iDanred  before  the  application  maj  be  waived 

by  th«  boDeBciary,  bat  the  wtiver  as  to  one  does  not  prevent  his  aaserting 

the  privilege  as  to  others.* 
The  declanitloiis  of  the  Insared,  made  sometime  before  the  application,  and 

not  pan  of  the  r«t  gettm  of  acts  or  fads  shoiring;  disease,  are  incompetent 

ag^nst  the  beneficiary.f 

ACTION   on  a  life  insurance   policy.     The  opinion  states  the 
points.     The  plaintiff  hod  judgment  below. 

R.  S.  Taylor,  for  appellant. 

W.  H.  Voomht,  R.  C.  Bell,  S.  0.  Morris  and  J.  F.  McBugh,  for 
appellee. 

Blace,  G.  This  was  an  action  brought  npon  a  policy  of  inanr- 
aoce  on  the  life  of  Solomon  Wiler,  wherein  the  appellant  promised 
and  agreed  to  and  witli  said  assured,  his  execators,  udministratoni 
and  assigns,  to  pay  the  sum  iusured  to  his  wife,  the  appellee,  her 
execntora,  administrators  o?  assigns  within  sixty  days  after  due 
notice  and  proof  of  his  death. 

There  was  an  answer  of  eight  paragraphs,  the  Hrat  being  a  gen- 
eral denial.  Demnrrers  to  the  fourth,  sixth,  seventh  and  eighth 
paragraphs  were  sustained. 

The  plaintiff  replied,  and  a  trial  by  jury  resulted  in  a  verdict  for 
the  plaintiff,  on  which  judgment  was  rendered,  a  motion  for  a  new 
trial  having  been  overruled. 

]  Omitting  minor  queEtions.] 

On  the  trial,  the  defendant  introdnced  certain  physicians  as 
witnesses,  and  offered  to  prove  by  them  that  at  various  times,  be- 
fore the  date  of  the  application  for  insurancs,  when  they  had  pro- 
fessionally attended  the  insured,  he  was  Buttering  from  ustiima  and 
other  diseases.  Upon  objectiouH  made  by  the  plaintiff,  such  evidonue 

•  QraUan  t.  MetropaUtan  Life  /m.  C«.  (83  N.  V.  274),  44  Am.  Bep.  873. 
fSee  VnioiiCf-nttrL.  Tn».  Co.  v.  Oheeuer (30  Ohio  St..  201).  38  Am,  Hep.  878, 
Vol.  L  —  'JT 
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was  excluded.  The  objections  were  made  and  sustained  on  the 
ground  that  the  facts  which  it  was  thus  sought  to  prove  were  within 
the  provision  of  the  statute  in  relation  to  matter  communicated  to 
physicians  by  their  patients.  Our  statute  upon  this  subject  has 
undergone  some  changes  at  yarious  times.  The  form  in  which  it 
existed  at  the  time  of  the  trial  of  this  cause  is  found  in  section  497, 
B.  S.  I88I9  as  follows  :  **  The  following  persoas  shall  not  be  com- 
petent witnesses  :  *  *  *  Physicians,  as  to  matter  communicated 
to  them,  as  such,  by  patients,  in  the  course  of  their  professional 
business,  or  advice  given  in  such  cases.''  It  does  not  devolve  upon 
us  in  this  connection,  we  scarcely  need  to  say,  to  adopt  or  reject  or 
to  formulate  a  rule  of  evidence.  A  statute  which  the  legislature 
had  authority  to  enact  is  the  rule,  and  it  only  belongs  to  us  to  in- 
terpret it  in  particular  cases.  As  to  the  wisdom  of  the  rule  of  the 
common  law  protecting  confidence  between  attorney  and  client, 
there  has  been  general  agreement  among  judges.  Mr.  Appleton,  in 
his  Bules  of  Evidence,  in  adyocating  its  abolishment  as  a  needed 
reform,  found  it  ^*  difficut  to  perceive,  wherein  consists  the  differ- 
ence between  the  confidence  which  exists  between  physician  and 
patient,"  and  'Hhat  subsisting  between  the  client  and  attorney, 
and  why  different  rules  should  obtain  in  the  last  from  those  adopted 
in  the  former  cases."    Appleton  Ev.  163. 

While  the  modern  statutory  changes  in  this  and  other  States  upon 
the  subject  of  witnesses  have  not  included  the  abolishment  of  the 
protection  of  confidences  between  attorney  and  client,  which  in 
this  State  are  expressly  protected  by  statute,  they  haye  extended 
what  was  evidently  intended  to  be  a  like  protection  to  confidences 
between  physician  and  patient. 

Under  our  statute,  when  by  its  terms  it  proyided  that  physicians 
were  not  competent  witnesses  *'as  to  matters  confided  to  them  in 
the  course  of  their  profession,  *  *  *  unless  with  the  consent 
of  the  party  making  such  confidential  communication,"  it  was  held 
by  this  court,  in  agreement  with  authorities  elsewhere,  that  the 
evidence  which  might  be  excluded  was  not  only  such  as  related  to 
what  the  patient  told  the  medical  witness,  whether  under  injunction 
of  secrecy  or  otherwise,  but  also  such  as  related  to  what  the  physi- 
cian learned  by  observation  or  by  examination  of  the  patient,  with- 
out regard  to  the  character  of  the  supposed  ailment.  Masonic 
Mutual  Benefit  As^n  y.  Beck,  77  Ind.  203;  s.  c,  40  Am.  Bep.  295. 

The  same  construction  should  be  given  to  the  statute  in  its 
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present  fomi.  It  is  plain,  that  without  such  a  construction  the 
statute  would  be  of  but  little  practical  efficacy  for  the  purpose  in- 
tended in  its  enactment.  That  the  present  statute  should  be  so 
construed  is,  in  effect,  held  in  Excelsior  Mutual  Aid  Aas^n,  etc.,  v. 
Itiddle,  91  Ind.  84. 

The  purpose  of  the  statute  is  not  the  suppression  of  truth  needed 
for  reaching  correct  results  in  litigation,  though  this  may  sometimes 
incidentally  occur  (as  it  may  also  in  other  instances  of  exclusion  on 
the  ground  of  wise  policy),  but  the  purpose  is  the  promotion  and 
protection  of  confidence  of  a  certain  kind,  the  inviolability  of  which 

18  deemed  of  more  importance  than  the  results  sought  through 
compulsory  disclosure  in  a  court  of  justice.  Notwithstanding  the 
absolutely  prohibitory  form  of  our  present  statute,  we  think  it  con- 
fers a  privUege  which  the  patient,  for  whose  benefit  the  provision 

19  made,  may  claim  or  waive.  It  gives  no  right  ta  the  phyiiaiaa  ta 
refuse  to  testify,  and  creates  no  absolute  incompetency.  To  hold 
otherwise  would  result  in  many  cases  in  obstructing  justice  without 
subserving  the  purpose  of  the  statute.  In  this  opinion,  we  are  in 
agreement  with  the  view  taken  by  other  courts  of  enactments  upon 
this  subject  in  form  absolutely  prohibitory.  Johnson  v.  Johnson, 
14  Wend.  637 ;  Grand  Rapids,  etc.,  R.  Co.  t.  Martin,  41  Mich. 
667 ;  Scripps  v.  Foster,  41  Mich.  742 ;  Allen  y.  Public  Adrrir,  1 
Bradl  221 ;  PeopU  t.  Stout,  3  Park.  Cr.  670.  And  in  a  case  like 
the  one  at  bar,  ExcsUior  Mutual  Aid  Ass*n  v.  Riddle,  supra,  in 
considering  the  exclusion  of  testimony  of  an  attending  physician, 
vfpon  objection  based  upon  the  ground  that  it  was  privileged,  this 
court  approved  the  rejection  of  the  testimony,  and  said  that  so  far 
as  the  question  under  consideration  was  concerned,  there  was  no 
substantial  difference  between  the  statute  of  1881  and  the  former 
law  under  which  Masonic  MuttMl  Benefit  Asifn  v.  Beck,  supra,  was 
decided.  As  in  the  case  of  attorney  and  client,  the  inviolability 
of  the  confidence,  the  right  of  objecting  to  the  disclosure  of  matter 
communicated  to  a  physician  as  such  by  his  patient,  does  not  cease 
with  the  death  of  the  latter.  This  view  is  reasonable,  and  it  is 
supported  by  the  decided  cases.  Wo  do  not  deem  it  necessary  or 
proper  for  us  to  attempt  in  this  opinion  to  indicate  what  should  be 
the  effect  of  this  statute  in  other  supposable  cases  which  may  come 
up  to  this  court,  and  in  view  of  previous  decisions  here,  we  have 
been  induced  to  say  thus  much  upon  the  subject  only  because  of 
the  earnest  argument  of  the  learned  counsel  for  the  appellant.    See 
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however  Alien  v.  Public  Adtur^  supra ;  SlaufUon  v.  Parker,  19 
Hon,  53  ;  Piereon  v.  People,  79  N.  Y.  424 ;  8.  c,  35  Am.  Rep.  5*^4 ; 
Fraser  v.  JennieoHf  42  Mich.  20ii9  224.  .  Not  without  the  carefal 
coDBideration  asked  by  counsel,  we  are  constrained  to  interpret  the 
statute  as  giving  to  a  person,  having  such  a  relation  to  the  deceased 
patient  and  a  contract  made  by  him  as  that  sustained  by  the  ap- 
pellee, the  right  in  a  suit  by  her  on  the  contract,  either  to  waive  the 
statute  or  to  object  on  the  ground  thereof.  It  may  be  said  that  in 
such  case  slie  represents  the  patient  for  such  purpose.  The  statute 
is  remedial  and  should  be  liberally  construed  with  a  constant  view 
to  its  purpose.  Confining  our  decisions  to  the  case  before  ns,  we 
are  satisfied  that  a  proper  application  of  the  statute  was  made  in 
Maeonic  Mutual  Benefit  As^n  v.  Beck,  supra,  and  Excelsior  Mutual 
Aid  Ass*n  v.  Riddle,  supra.  Besides  the  citations  in  the  former 
case,  see  Oartside  v.  Connecticut  Mutual  Life  Itis,  Co.,  76  ^lo.  446 ; 
s.  c,  43  Am.  Rep.  765. 

The  plaintiff,  by  way  of  rebuttal,  introdaced  as  a  witness  the 
physician,  who  on  behalf  of  the  defendant  as  medical  examiner, 
had  examined  the  insured  for  this  insurance,  and  elicited  testimony 
from  his  tending  to  prove  that  the  insured  was  in  good  health  at 
the  time  of  the  application.  Afterward  the  defendant  recalled  the 
physicians  before  introdnced  by  the  defendant,  and  again  sought 
from  them  the  evidence  which  had  been  excluded  as  above  stated. 
Upon  objection,  their  testimony  was  again  excluded.  This  offer 
was  made  upon  the  theory  that  the  plaintiff,  by  having  herself  in- 
troduced the  testimony  of  one  physician,  had  waived  her  right  to 
object  to  the  testimony  of  other  physicians.  This  theory  is  not 
well  founded.  If  the  plaintiff's  examination  of  said  medical  exam- 
iner as  a  witness  could  be  regarded  as  a  waiver  of  a  privilege,  the 
consent  of  the  patient,  or  of  one  entitled  to  stand  as  his  representa- 
tive, to  the  production  in  evidence  of  facts  learned  in  a  professional 
capacity  by  one  physician,  could  not  be  construed  as  consent  to  the 
divulging  of  other  confidential  communications  to  other  physi- 
cians. 

The  court,  upon  the  plaintiff's  objection,  excluded  offered  testi- 
mony of  one  Carney  and  of  one  Craw,  witnesses  for  the  defendant, 
the  offered  evidence  having  relation  to  declarations  of  the  insured. 
The  testimony  of  Carney  was  contained  in  his  deposition,  lie  de- 
posed that  at  some  time,  not  deiinitely  stated,  but  which  was  more 
than  two  years  and  a  half  before  the  application,  the  insured  used 
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the  wordSy  ^'  This  damned  asthma."    This  witness  testified  that  he 
did  not  know  of  whom  the  insured  was  speaking. 

The  witness  Craw  had  testified  that  h^  was  in  the  employment  of 
the  insured  from  about  the  1st  of  February,  1877,  until  the  15th  of 
December,  1878.  The  defendant  offered  to  prove  by  him,  ''  that 
Mr.  Wiler,  on  different  occasions,  during  the  time  named  during 
which  the  witness  was  in  his  employ,  and  before  this  application 
was  made  to  the  company  for  a  policy  of  insurance,  stated  to  the 
witness  that  he  had  the  asthma,  and  suffered  from  it." 

It  was  not  shown,  and  it  was  not  proposed  to  show,  in  either  in- 
stance, on  what  occasi  »n  or  under  what  circumstances  the  words 
were  used,  and  no  accompanying  fact  was  shown  or  offered  in  evi- 
dence. 

The  policy,  during  the  life  of  the  insured,  after  its  execution,  as 
well  as  after  his  death,  was  a  chose  in  action  owned  by  the  plaint- 
iff as  her  separate  property.     Without  her  joining,  her  husband 
could  not  assign  it     Pence  v.  Makepeace ,  65  Ind.  345  ;  Godfrey  v. 
Wilson,  70  Ind.  60. 

The  declarations  of  the  insured,  uttered  at  such  long  intervals 
before  the  making  of  the  application,  and  not  shown  to  have  been 
parts  of  the  ret^  gentoB  of  any  acts  or  facts  indicating  a  diseased  con- 
dition of  the  insured  which  the  declarations  tended  to  explain, 
could  not  prove,  or  tend  to  prove,  the  fact  of  his  ill  health,  but 
constituted  mere  hearsay,  and  ais  such  were  not  admissible  against 
the  plaintiff  to  show  a  breach  of  warranty.  Swift  v.  Mnsn.  Mat' 
ual  Life  Ins.  Co.,  63  N,  Y.  186 ;  s.  o.,  :10  Am.  Rep.  5.*2  ;  Eding- 
ton  V.  Mutual  Life  LiS.  Co.,  67  N.  Y.  185  ;  Dilleber  v.  Home  Life 
Ins  Co.,  69  N.  Y.  256 ;  s.  c,  25  Am.  Rep.  482  ;  Fraterntd  Mutual 
Life  Ins.  Co.  v.  Applegate,  7  Ohio  St.  292 ;  Jhird  v.  Masonic  Mut-^ 
nal  Befufit  Society,  6  Ins.  L.  J.  79*^ ;  Mobile  Life  Ins.  Co.  v.  J/ar- 
rift,  3  Lea,  101 ;  s.  c,  31  Am.  Rep.  631 ;  May  Ins.,  §  214 ;  Bliss  L. 
Ins.,  §  371,  et  seq. 

PsB  Curiam.  It  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  be  affirmed,  at  the  costs  of  the  appellant. 

Judgment  affirmed. 
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WIi«na  ward,  after  majoritj,  without  fraod  or  andua  iDflamee,  ex«eatM  t» 
Ufl  lat«  gnardiao  a  receipt  for  the  value  of  propertr  obtalDed  by  him  from 
the  goardian  dufing  mloorltj  onder  a  voidable  eonttact,  thia  is  a  nUlfieatioB, 
although  he  was  Ignorant  that  he  might  dleafflrm. 

SETTLEMENT  of  gaardian's  acooaat.     The  opinion  states  the 
oue. 

S.  A.  Qroenloo  and  — Pargona,  for  appellant 

/.  A.  Strin  and  Q.  W.  Cofiina,  for  appellee. 

OoLSRicK,  0.  The  appellant,  aa  the  goardian  of  the  appellee, 
presented  to  the  Tippecanoe  Circait  Court,  at  its  tfovember  term, 
188^,  his  finul  settlemeot  report,  which  was  b;  the  conrt  referred 
for  examination,  ae  to  its  correctness,  to  a  master  commissioner, 
irho  vas  ordered  "to  report  the  facts  and  his  conclnaions  of  law 
thereon  "  to  the  conrt.  Afterward  the  appellee  filed  exceptions  to 
the  guardian's  report,  and  they  were  also  referred  to  said  master 
oommisaioner  under  a  like  order.  At  the  February  term,  1883,  of 
•aid  court,  the  master  commissioner  made  his  report,  in  which  was 
embraced  a  statement  of  the  facts  found  by  him  and  his  conclusions 
of  law  thereon.  Exceptions  were  filed  by  the  appellant  to  the 
second  and  fifth  specifications  of  the  fucts  so  found  by  the  master 
commissioner,  and  to  his  conclusions  of  law  npon  the  facts  set 
forth  in  said  fifth  specific>atii>a,  which  exceptions  were  overruled  by 
the  quart,  and  the  following  final  order  was  then  made  and  entered : 
"And  the  court  after  due  consideration  of  said  report  (referriug 
to  the  report  of  the  master  commissioner)  and  the  exceptions 
thereto,  after  argument  of  counsel,  overrules  said  exceptions,  and 
does  in  alt  things  approve,  ratify  and  confirm  s»d  report,  to  all  of 
which  said  guardian  excepts  ;  and  it  is  ordered  by  the  court  that 
said  gaardtan  do  amend  his  said  final  settlement  report  so  that  the 
same  may  conform  to  the  findings,  Bug^estions  and  oonclnsioDS  of 
law  of  said  master  commissioner,  and  so  aa  to  show  a  finul  balance 
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of  $162.24  in  favor  of  said  William  Van  Conrt,  to  all  of  which  paid 
gaardian  excepts.'' 

[Minor  matter  omitted.] 

The  only  question  properly  before  as  for  consideration  is  :  Did 
the  master  commissioner  err  in  his  conclusions  of  law,  which  were 
adopted  by  the  court,  upon  the  facts  found  and  set  forth  in  the 
fifth  specification  of  the  spedal  finding  of  facts  ?  Which  facts, 
BO  found,  were  as  follows  : 

^^Said  master  finds  that  voucher  No.  5,  which  purports  to  have 
been  given  for  necessanes  famished  said  ward  by  his  gaardian,  waa 
in  fact  given  for  the  price  of  a  certain  mare  sold  to  said  ward  by 
his  said  guardian  during  the  minority  of  said  ward  ;  that  the  said 
ward  had  no  necessary  need  of  a  horse  ;  that  the  said  mare  was,  at 
the  time  she  was  so  sold  to  said  ward,  of  the  probable  value  of 
$100 ;  that  so  soon  as  the  guardian  knew  his  said  ward  had  been 
awarded  a  pension,  which  was  in  the  fall  of  1881,  he  procured  said 
ward  to  execute  a  receipt  in  the  sum  of  $100,  purporting  to  be  for 
'  necessaries,'  but  in  reality  being  for  the  price  of  said  mare  ;  that 
said  ward  sold  said  mare  to  one  Charles  Stoddard,  November  25, 
1881,  for  $50  in  cash,  one  old  watch  (the  proof  showing  it  to  be 
worth  from  $10  to  $50),  and  a  trunk,  probably  worth  $6  ;  that  said 
Stoddard  afterward  sold  said  mare  for  $116 ;  that  four  days  after 
said  ward  came  of  full  age  said  gaardian  took  his  said  ward  to  the 
office  of  said  attorney,  where  a  new  receipt  was  executed  by  said 
ward,  the  one  now  excepted  to,  and  the  first  one  was  destroyed ; 
that  said  guardian  knew  that  said  ward  could  disaffirm  the  said 
sale,  but  the  said  ward  did  not,  at  the  time  he  signed  said  last  re* 
ceipt,  know  he  could  disaffirm  said  sale ;  that  said  ward  has  not 
tendered  to  said  guardian  either  the  said  $50,  or  the  said  watch,  or 
the  said  trunk,  but  still  holds  in  his  possession  the  said  watch  and 
the  said  trunk,  and  he  has  claimed  his  right  to  disaffirm  said  sale 
at  the  time  of  filing  his  said  exceptions,  but  he  says  to  your  master 
that  he  is  now  willing  to  allow  his  guardian  a  credit  equal  to  the 
amount  of  cash  he  received,  to-wit,  $50." 

The  conclusions  of  law  reached  and  declared  by  the  master  com- 
missioner upon  the  facts  above  set  forth  were  :  '^  That  said  ward 
can  disaffirm,  and  has  elected  so  to  do,  the  sale  of  said  mare,  with- 
out the  tendering  to  said  guardian  of  the  cash  received,  or  the 
watch  and  trunk  received,  from  said  Stoddard,  which  watch  and 
trunk  are  now  in  the  possession  of  sidd  ward,  and  that  the  execu- 
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tion  of  the  receipt  after  the  said  w&rd  became  of  a^  not  knowing 
at  the  time  that  he  could  diaoffinD  said  sale,  wag  not  a  ratification 
thereof." 

The  law,  as  settled  in  this  State,  fully  sastaius  the  ctmclnsion 
that  was  reached  by  the  master  commissioner,  as  to  the  privilege  oi 
right  which  the  appellee  possessed  to  disaffirm  the  contract  which 
he  made  while  an  infant,  withoat  restoring,  or  ofFering  to  restore, 
the  property  which  he  purchased  and  received  from  the  appellant 
under  the  contract. 

A  contraftt  made  by  an  infant,  althoagh  executed,  is,  as  to  him 
voidable,  Fetrow  v.  Wiseman,  40  Ind.  148,  and  it  may  be  avoided 
by  him  at  any  time  during  his  minority,  or  on  hia  arrival  at  full 
age,  TndianapoUa  Chair  M^fg  Co.  v.  Wilcox,  69  Ind,  429,  with- 
out returning,  or  offering  to  retara,  to  the  other  party,  the  prop- 
erty which  was  obtained  from  him  under  the  contract.  Carpenter 
V.  Carpenter,  45  Ind.  14«  ;  Temll  v.  Pence,  47  Ind.  304  ;  White  v. 
Branch,  51  Ind.  210 ;  Dill  v.  Bowen,  54  Ind.  204.  But  we  are 
clearly  of  the  opinion  that  the  master  commissioner  erred  in  hia 
conclusion  of  law,  upon  the  facts  found,  that  the  execution  of  the 
new  receipt  by  the  appeHee,  after  he  became  of  age,  was  not,  for 
the  reason  stated,  a  legal  ratidcation  by  him  of  the  contract  which 
he  made  when  an  infant.  There  was  no  fact  found  showing,  or 
tending  to  show,  that  any  fraud,  nndue  influence,  or  unfair  means 
of  any  kind  was  resorted  to  or  practiced  by  the  appellant,  or  any 
other  person,  to  persuade  the  appellee  to  ratify  the  contract ;  nor 
was  there  any  fact  found  showing,  or  tending  to  show,  that  the 
ignorance  of  the  appellee  as  to  his  legal  right  to  disaffirm  the  con- 
tract, or  withhold  bin  ratification  thereof,  was  induced  by  the  ap- 
pellant, or  any  other  person.  And  yet  in  the  absence  of  such 
facts,  and  in  the  presence  of  the  facts  that  were  found,  showing 
that  the  contract  so  satisfied  was  founded  upon  an  adequate  con- 
sideration, and  was  one  that  ordinary  honesty  required  the  ratifica- 
tion of,  the  master  commissioner  held  that  the  appellee  was  not 
bound  by  his  act  ratifying  the  same,  merely  because  he  did  not 
know  that  he  had  the  legal  right  to  disaffirm  it. 

It  is  true  that  a  confiict  exists  in  the  authorities  upon  this  ques- 
tion, and  that  some  of  the  earlier  cases  probably  sustain  the  master 
commissioner  in  his  conclusion,  but  it  is  not  supported  by  the  more 
recent  and  better  considered  ones.  The  law  on  this  subject  is,  in 
.  our  opinion,  correctly  stated  in  Wharton  on  Oontracts.  section  IS?, 
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where  it  is  said  :  ''  Supposing  that  there  be  no  fraud  on  the  part  of 
the  other  contracting  party,  it  is  not  necessary  to  the  validity  of  an 
affirmance,  that  the  person  making  it  should  be  aware  of  its  legal 
effects.  He  may  have  as  little  knowledge  of  these  effects  the  day 
after  as  he  had  the  day  before  he  comes  of  age.  But  the  line  drawn 
by  the  law  is  nect;ssarily  arbitrary  ;  and  as  soon  as  he  becomes  of 
age,  a  knowledge  of  the  legal  character  of  his  act  is  imputed  to  him. 
It  is  true  that  there  have  been  intimations  that  a  ratification  will 
not  be  recognized  by  the  courts  unless  made  with  a  knowledge  of 
the  consequences.  If  by  this  is  meant  that  loose  talk  by  a  person 
just  coming  of  age,  or  concessions  induced  by  misstatements  or  sup- 
pressions of  the  other  side,  will  not  be  regarded  as  ratification,  the 
conclusion  may  be  accepted  as  true.  But  to  say  that  a  knowledge 
of  the  legal  consequences  of  a  ratification  is  necessary  to  validate  a 
ratification,  not  only  interposes  a  condition  it  would  be  difficult  to 
establish,  and  which  would  often  be  made  dependent  upon. the  tes- 
timony of  the  party  himself  long  afterward  when  his  views  may 
have  changed,  but  would  invalidate  all  ratifications,  since  there  is 
no  ratification  all  of  whose  legal  consequences  can  be  foreseen. 
Hence  the  better  opinion  is  that  a  ratification,  made  by  a  person  of 
aound  mind,  on  arriving  at  his  majority,  will  be  held  valid,  if  un- 
tainted with  fraud  or  undue  influence,  though  the  party  making  it 
was  not  at  the  time  aware  that  it  bound  him  in  law.  If  however 
the  ignorance  of  the  party  ratifying  be  in  any  way  induced  by  the 
other  side,  then  the  ratification  will  not  be  regarded  as  operative.'' 
See  to  same  effect  Mete.  Con.  59  ;  Taft  v.  Sergeant ^  18  Barb.  320; 
Ring  v.  Jamieon,  6d  Mo.  424 ;  Morse  v.  niieeler,  4  Allen,  570 ; 
Stevens  Y.  Lynch,  12  East,  38;  Anderson  y.  Sowar d,  40  Ohio  St. 
325.  In  Morse  v.  Whetier,  supra,  the  cases  sustaining  the  view 
expressed  by  the  master  commissioner  in  this  case  were  ably  re- 
viewed, and  shown  to  rest  alone  for  their  support  on  the  mere 
obiier  dictum  of  Lord  Alvanlby  in  the  case  of  Uanner  v.  Killing, 
5  Esp.  102. 

In  all  the  cases  where  the  doctrine  contended  for  by  the  appellee 
has  found  sanction,  the  contracts  in  controversy  were  executory 
and  not  executed  ones,  and  in  all  the  text-books  where  the  doc- 
trine has  been  referred  to,  it  has  been  with  reference  to  executory 
contracts  only.  Although  no  sufficient  reason  occurs  to  us  why  the 
doctrine,  if  correct^  should  not  be  applied  to  executed  as  well  as  to 
executory  contracts,  yet  we  havo  been  unable  to  find  a  single  ease 
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in  the  reports  where  it  has  ever  been  ao  applied.  The  only  case 
which  we  have  been  iible  to  discover  in  the  reports  of  this  conrt, 
in  which  each  doctriDe  has  been  even  referred  to,  is  that  of 
F/troiP  V.  W'isemitn,  40  lod.  148.  A  careful  examination  of  that 
case  will  show  that  the  question  presented  in  this  case  was  not  in- 
volved  therein,  and  hence  coald  not  hare  been,  and  was  not  then 
decided  by  this  court.  All  that  was  said  in  that  case  npon  the 
question,  now  prop<-rly  before  us,  by  Buseibk,  J.,  who  prepared  the 
opinion,  was  obiter  ilictum,  and  so  fur  as  it  aeeminglj  conflicts  with 
the  views  now  expressed  by  ns,  is  disapproved.  We  have  examined 
the  cases  of  Conawny  v.  S/ielton,  3  Ind.  334,  and  Conklin  v.  Ogborn, 
t  Ind.  553,  which  are  cited  by  Buskikk,  J.,  in  Fetrow  v,  WiMman, 
tupra,  and  find  that  the  question  involved  in  this  case  was  not  even 
adverted  to  in  those  cases,  much  less  discussed  or  decided. 

It  follows,  from  what  we  have  said,  that  in  onr  opinion  the 
master  commissioner  erred  in  his  conclusion  of  law  that  the  ood- 
tract  of  the  appellee  was  not,  for  the  reason  stated,  legally  ratified 
by  him,  and  for  the  error  of  the  court  in  overmliDg  the  appellant's 
exception  thereto  the  judgment  of  the  court  below  ought  to  be  re- 
versed. 

It  appears  in  the  record  that  opon  the  suggestion  of  the  master 
commissioner,  based  upon  his  special  finding  of  the  facts  and  con- 
clusioDs  of  law,  the  court  ordered  the  appellant  to  amend  his  final 
settlement  report  by  sinking  therefrom  the  credit  of  tlOO  claimed 
by  him  and  evidenced  by  the  receipt  that  had  been  executed  to  him 
by  the  appellee  at  the  time  of  the  ratttication  of  the  contract  herein 
referred  to,  and  in  the  language  of  the  master  commissioner,  "take 
a  credit  in  pliice  thereof  of  $50,  as  herein  shown  to  be  authorized  by 
the  ward."  Wc  think,  for  the  reason  stated  by  us,  that  the  appel- 
lant was  entitled  to  the  credit  of  tlOO,  claimed  by  him. 

pRK  CuniAH.  The  judgment  or  order  of  the  court  below  is  re* 
versed,  at  the  costs  in  this  court  of  the  appellee,  and  the  cause  it 
remanded  with  instructions  to  the  court  to  allow  the  appellant  an 
additional  credit  of  k50  on  the  balance  in  bis  hands,  as  such  guar- 
dian, as  found  and  determined  by  the  court  below. 

Judgmmt  r 
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Where  a  life  insuranoe  company,  by  its  agent,  frandolently  represents  to  the 
executor  of  the  insared,  whose  mental  facolties  are  impaired,  tliat  it  has  dis 
oorered  evidence  safflcient  to  avoid  the  poli<7',  and  will  contest  and  defeat 
it,  and  thos  procures  a  settlement  for  a  sum  grossly  inadequate,  the  settle- 
ment may  he  set  aside  and  the  balance  due  reooyered.* 

• 

ACTION  on  a  life  insurance  policy.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

FF.  E.  McLean^  C.  K  MeNutt,  J.  0.  McNuii,  Jf.  O.  Buff  and 
J.  T.  Pierce,  for  appellant. 


J.  M.  Allen,  W.  Mack,  H.  C.  Ninriti,  &  0.  Davie  and  8.  B.  Davie, 
for  appellee. 

Coi^RiCKy  0.  This  action  was  originally  brought  by  Lucius 
Byce,  as  executor  of  the  last  will  of  his  son  William  S.  Ryce,  de- 
ceased,  to  recover  an  alleged  balance  due  upon  an  insurance  policy 
issued  by  the  appellee  upon  tlie  life  of  said  William  S.  Kyce,  for 
the  sum  of  $10,000,  payable  on  the  25th  day  of  July,  1888,  to  the 
assured,  if  he  should  then  be  living,  and  in  the  eyont  of  his  death 
before  that  time,  then  to^his  executors,  administrators  or  assigns, 
in  sixty  days  after  doe  notice  and  proof  of  his  death.  During  the 
pendency  of  the  action  said  executor  died,  and  the  appellant,  as  the 
administrator  de  honie  non  of  the  estate  of  the  assured,  was  substi- 
tuted as  the  plaintiff  therein. 

The  complaint  consisted  of  three  paragraphs,  to  which  separate 
demurrers  were  overruled.  A  motion  was  made  to  strike  out  parts 
of  the  complaint,  which  was  also  overruled,  and  thereupon  the  ap- 
pellee answered  the  complaint,  to  which  answer  a  reply  was  filed. 
The  issues  so  formed  were  submitted  to  a  jury  for  trial,  and  after 
the  appellant  had  introduced  his  evidence  in  support  of  the  com- 
plaint, the  appellee  demurred  to  the  evidence,  and  the  demurrer 
was  sustained  by  the  court,  to  which  ruling  the  appellant  duly  ex* 

*  See  Heddm  v.  Origin  (186  Hass.  229),  49  Am.  Rep.  25. 
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oepteO,  and  t)iereupoa  finul  judgment  was  rendered  in  favur  of  tbe 
iippellee  from  which  the  appellant  appeals,  and  assigns  as  error  for 
ita  reversal,  tbe  ruling  of  the  cuurt  in  sustaining  said  demurrer. 

The  appellee  bus  Sled  an  assignment  of  cross  errors,  in  which  it 
ufisigns  as  eirors  the  rulings  of  tbe  court  upon  the  demurrers  to  the 
several  paragraphs  of  the  complaint,  and  on  the  motion  to  strike 
out  parts  of  the  complaint.  It  is  nnnecessai;  to  refer  more  spe- 
ci6cally  to  tbe  pleadings  in  the  action,  except  the  complaint. 

The  first  and  second  paragraphs  in  their  materiid  averments 
were  in  substance  alike  They  both  averred  the  issuing  by  the  ap- 
pellee of  the  policy  of  insurance  above  referred  to,  and  it^  accept- 
ance by  the  assured,  who  until  his  death  observed  and  performed 
all  of  tiie  conditions  of  the  policy  on  his  part,  and  the  appoiutment 
and  qualification  of  the  plaintiff  as  Bach  executor,  and  the  furnish- 
ing by  him  of  the  proof  required  by  the  policy,  of  the  death  of  tbe 
Jissured,  and  alleged  that  the  appellee  by  certain  false  and  franda- 
lent  representations  made  by  its  authorized  agent,  which  were  fully 
recited  therein,  induced  the  plaintiff  to  settle  the  claim  existing  in 
favor  of  the  estate  of  the  assured  npon  said  policy,  by  accepting 
and  rooeiving  in  full  payment  thereof  $7,000  less  than  the  amount 
actually  and  legally  due  thereon,  and  prayed  judgment  against  the 
appellee  for  the  difference  between  the  sum  so  paid  and  the  amoont 
that  was  due  on  the  policy. 

The  third  paragraph  was  fonnded  on  the  policy  of  insurance,  bnt 
nnlike  the  other  paragraphs,  failed  to  aver  any  ezonse  for  not  mak- 
ing the  policy  or  a  copy  thereof,  a  port  of  the  pleading. 

Tbe  vital  question  presented  for  onr.  oonaideration  is,  did  the 
court  err  in  sustaining  the  demorrer  to  the  evidenoeP 

[Minor  considerations  omitted.  | 

It  appears  by  the  evidence  that  the  asanred  was,  for  many  jmh 
before  and  at  the  time  of  bis  death,  a  dry  goods  merchant  in  the 
city  of  Terre  Haute,  Indiana.  He  died  at  Grand  Haven,  Mioh.,  on 
the  18cb  day  of  Aiigitst,  1877,  of  chronic  inflammation  of  the 
stomach,  with  which  he  had  been  afflicted  for  two  or  three  years 
immediately  preceding  his  death.  The  policy  of  insurance  referred 
to  in  the  complaint  was  issued  to  him  by  the  appellee  on  the  2nd 
day  of  August,  1865,  npon  which  he  paid  to  the  appellee  each  year 
thereafter  nntil  his  death,  covering  a  period  of  twelve  years,  tbe 
annual  premiums  thereon,  as  they  became  dne  and  payable,  amonnt- 
ing  in  aJl  to  t4,GS0.d0.    Ko  evidence  was  introdnced  even  tending 
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to  prove  that  any  misrepresentations  were  made  by  him  in  his  ap- 
plication, or  otherwise,  to  secure  the  issuing  of  the  policy,  or  that 
he  in  any  manner  after  its  issue  yiolatei  any  of  its  conditions.  He 
was  about  forty-three  years  old  at  the  time  of  his  death.  By 
the  provisions  of  his  will  he  appointed  his  father^  Lucius  Jiyce,  now 
deceased,  the  executor  thereof,  and  he,  after  first  qualifying  as  such 
executor,  furnished  appellee  with  the  proof  required  hy  the  policy^ 
as  to  the  time,  place  and  cause  of  the  death  of  the  assured.  About 
the  19th  day  of  October,  1877,  the  appellee  sent  an  agent  to  Terre 
Haute,  Indiana,  where  the  executor  resided,  to  adjust  the  claim, 
and  for  that  purpose,  the  agent  called  several  times  upon  the  exec* 
itor,  and  had  interviews  with  him  in  delation  to  its  adjustment. 
The  only  evidence  as  to  what  transpired  between  them  at  these  in- 
terviews was  rendered  by  the  executor,  who  stated  that  the  agent  in- 
formed him  that  the  policy  was  not  **  worth  a  cent ; ''  that  he  had 
been  to  Grand  Haven,  Mich.,  where  the  assured  died,  and  discov- 
ered ''  something ''  that  '^  was  fatal  to  the  policy,''  and  had  secured 
sufficient  evidence  ''to  defeat  the  policy,''  and  that  the  company 
would  not  pay  the  claim,  but  would  contest  the  same.  After  the 
agent  had  impressed  the  executor  with  the  belief  that  the  company 
would  not  pay  the  claim,and  that  the  company  could  and  would  defeat 
its  collection,  he  stated  to  the  executor  that  he  thought  it  would  be 
right  for  the  company  to  pay  the  sum  that  the  assured  had  paid  to 
the  company,  with  interest  thereon ;  and  after  computing  the  amount 
thereof,  he  offered  to  pay  the  same  in  full  payment  of  the  claim, 
which  offer  the  executor  accepted,  and  surrendered  the  policy.  Ho 
abo  testified  that  at  the  time  those  interviews  occurred  and  the 
settlement  was  mide,  he  was  **  in  great  distress  of  mind,"  and  *'  was 
hardly  fit  to  do  business,"  and  "  did  not  know  what  he  ought  to  do," 
and  that  debts  were  troubling  him  which  he  wanted  to  pay  but  could 
not,  and  that  he  '*  had  sacrificed  everything  he  had  of  his  own  to  pay 
the  debts,"  and  that  ho  had  been  induced  to  accept  the  offer  of  settle- 
ment by  reason  of  the  representations  that  were  made  by  the  agent 
The  facts  to  which  the  executor  testified,  above  set  forth,  were 
not  disputed,  nor  was  his  evidence  in  conflict  with,  or  impaired  by 
any  other  evidence  rendered  in  the  cause,  but  on  the  contraiy,  was 
strongly  supported  and  corroborated  in  many  of  its  essential  features 
by  other  evidence.  A  number  of  prominent  business  men  of  the 
city  of  Terro  Haute,  Indiana,  who  were  personally  and  intimately  ac- 
quainted with  him,  and  had  been  for  many  years,  testified  that 
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from  the  time  of  the  death  of  his  aoa,  and  for  months  afterward- 
embracing  the  time  when  the  settlemeDt  occurred,  he  appeared  to  be 
in  great  mental  diatress,  canaed  bj  the  death  of  hie  son,  and  hia  own 
Snuucial  embarraasraents  as  the  surety  of  his  eon.  His  liabilities 
as  Buch  surety  amounted  to  about  180,000,  and  to  pay  them  be 
sacrificed  all  of  his  property.  He  was  about  seventy-three  yean  old 
at  the  time  of  the  gettlement,  and  was  then  very  feeble  in  body  and 
mind.  It  was  admitted  on  the  trial  that  at  the  time  of  the  settle 
ment  the  policy  and  its  accumulations,  by  way  of  dividends, 
amounted  in  all  to  (1^,078.  The  amount  that  was  paid  by  the 
appellee  under  said  settlement  was  t7,136.0S,  which  was  $4,041.9:} 
less  than  the  amount  that  was  dne  on  the  policy.  The  ropreeen- 
tations  so  made  by  the  agent  of  the  appellee  were  false,  and  we 
think  fraudulently  made  by  him  to  induce  the  settlement. 

The  question  presented  to  ns  by  these  facts  is  whether  the  law 
will  permit  the  appellee,  under  a  settlement  procured  by  such 
means,  to  withhold  the  payment  of  the  balance  that  was  confessedly 
due  to  the  plaintilF,  as  such  executor,  on  the  policy,  and  thereby 
enable  the  appellee  to  secure  and  enjoy  the  fruits  of  the  fraud  that 
was  committed  by  its  agent  in  inducing,  by  false  and  franduJent 
representations,  an  aged  man  whose  mental  faculties  were  impaired 
and  shattered  by  age  and  financial  disasters,  and  whose  heart  was 
sorely  affiicted  by  domestic  calamities,  rendering  him  helpless  to 
resist  the  influence  of  the  cunning  arts  that  were  practiced  apon 
him  by  the  wily  and  unscrupulons  agent,  to  enter  into  a  contract, 
that  was,  in  its  terms,  grossly  unjast  to  the  estato  which  he  rep- 
resented.  We  think  not.  The  law  is  strong,  and  protects  the 
weak  and  helpless  against  such  machinations,  and  being  jost, 
defeats  their  consummation.  See  MeCormick  t.  Malin,  5  Blackf. 
509;  Marshall  y.  Billingtly,  7  Ind.  250;  Wrayt.  ffroy,  32  Ind. 
126.  The  evidence  sustained  the  avermento  in  the  first  and  second 
paragraphs  of  the  complaint,  and  the  court  should  have  rendered 
judgment  thereon  in  favor  of  the  appellant. 

Pbu  CiTEiAU.  The  judgment  of  the  ooort  below  is  reversed,  at 
the  costs  of  the  appellee,  and  the  cuuso  is  remanded,  with  instmo- 
tiona  to  the  court  to  overrule  the  demurrer  to  the  evidence,  and 
render  judgment  in  favor  of  the  appellant  on  the  first  and  second 
paragraphs  of  the  complaint  for  14,911.  9^,  with  six  per  cent  inter- 
est thereon  from  the  I9th  day  of  October,  1877,  with  oosta. 

Petition  for  a  rehearing  overruled. 
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Negliffenee  —  daitgtivu*  prtmitet  —  lie«n»e. 

Where  noe  merelj  snflera  others  to  crosB  his  land,  without  esprasa  or  Implied 
pennlsBlon,  lie  la  not  bound  to  keep  the  premfaes  free  from  pltfalla  or  o1>> 
struetiona.* 

1  CTION  for  personal  injury  by  negligence.     The  opiaion  utatat 
j\_    the  case.    The  plaintiff  had  judgment  belov. 

A.  Iglekart,  J.  E.  IgUhart  and  E.  Taylor,  tor  appellant, 

W.  P.  Edson,  for  appellee. 

HtTCHBLL,  J.  The  complaint  in  this  case  charges  that  the  £t- 
ansrille  and  Terre  Haute  Railroad  Company  wea  "  jwssesaed  "  of 
a  certain  piece  of  gronnd  lying  in  the  veetem  part  of  the  city  of 
Mount  Vernon,  which  was  nnincloeed  and  which  was  traversed 
by  a  foot-path  leading  from  the  public  street  to  a  honse  situate  on 
another  piece  of  uninclosed  ground  adjoining  it,  and  which  was 
also  in  the  possession  of  the  railroad  company.  The  complaint 
then  avers,  "  that  there  was  no  public  street,  alley  or  way  Irading 
from  the  streets  and  alleys  of  said  city  to  said  house,  and  that  the 
said  path  was  the  usual  way  of  passing  to  and  from  said  house;  that 
the  defendants,  being  so  as  aforesaid  possessed  of  said  piece  of 
ground,  wrongfully  permitted  a  deep  well  which  was  thereon  and 
near  said  path  to  be  and  remain  open,  uninclosed,  unguarded  and 
unsafe  to  persons  lawfully  passing  along  said  path,  whereby  on  the 
9th  day  of  December,  1882,  shortly  after  it  became  dark,  the  plaiut- 
19,  who  was  a  shoemaker  at  work  at  his  trade  in  said  city,  while 
lawfully  passing  along  said  path  from  his  work  to  said  house,  where 
he  was  boarding  with  the  occupants  thereof,  who  were  tenants  of 
the  defendants,  and  without  any  negligence  on  his  part,  accident- 
ally passed  a  short  distance  away  from  said  path  in  the  night  time, 
as  aforesaid,  and  fell  into  said  well  and  was  seriously  injured  and 
permanently  disabled  from  working  at  his  trade,  whereby."  eto. 
•  Bee  Oilhtpu  v.  McOowan  (100  Pana.  Bt.  144),  45  Am.  Rep.  S6S. 
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One  of  the  errors  assigned  here  ia,  that  the  court  erred  in  over- 
mling  the  demurrer  to  the  complaint.  Whether  this  complaint  is 
good  or  not  moat  depend  upon  a  consideration  of  two  questions: 

1.  Taking  the  facte  as  stated,  did  the  railroad  company  in  per- 
mitting its  premises  to  be  crossed  in  the  manner  stated,  and  in 
Icitving  the  well  into  which  the  plaintiff  fell  untwvered,  violate  any 
legal  duty  or  obligation  which  it  owed  him,  of  which  he  has  the 
right  to  complain,  and, 

2.  Was  the  appc'lee  in  the  exercise  of  due  care  when  he  "  acci- 
dentally passed  a  short  distance  away  from  said  path  in  the  night 
time"  and  fell  into  the  well? 

Before  it  can  be  affirmed  that  the  appellant  was  negligent,  with 
respect  to  the  transaction  concerning  which  its  omission  is  imputed 
to  it  as  wrongful,  it  must  appear  that  it  was  under  some  legal  datv 
or  obligation  to  the  plainttS,  at  the  time  when  and  place  where  the 
injury  occurred,  which  was  left  nndischargcd.  If  it  is  liable  ab  all, 
this  is  the  foundation  upon  which  its  liability  rests. 

The  owner  of  premises  is  under  no  legal  duty  to  keep  them  free 
from  pitfalls  or  obstructions  for  the  accommodation  of  persons  who 
go  upon  or  over  them  merely  for  their  own  convenience  or  pleasnre, 
even  where  this  is  done  with  his  permission.  In  such  case  the  li- 
censee goes  there  at  his  own  riek.and  as  has  often  before  been  said, 
enjoys  the  license  witJi  its  concomitant  perils. 

If  however  the  owner  or  occupant  of  lands  by  any  enticement, 
allurement  or  in  lucement,  causes  others  to  come  upon  or  over  bis 
lands,  then  he  assumes  the  obligation  toward  porsonsso  coming,  to 
provide  a  reasonably  safe  and  suitable  way  for  that  purpose.  An 
owner  may  not  by  invitation,  either  express  or  implied,  induce  an- 
other to  come'  upon  or  pass  over  his  premises,  without  kee))ing  them 
in  such  condition  of  safety  as  to  admit  of  bis  passing  over  by  the 
means  designated  or  prepared  withont  injury,  provided  he  uses  due 
care.  To  make  the  owner  or  occupant  liable  for  an  injury  received 
by  one  pt^ssing  over  his  premises,  something  more  than  a  mere  paa. 
sive  acquiescence  in  tho  use  of  his  land  by  otliers  is  necessary.  So 
hmg  OS  his  lands  are  used  by  others,  be  it  never  so  frequent,  for 
their  own  convenicme,  he  is  not  liable.  But  if  by  some  actor 
designation  of  his  jiersons  arc  led  to  believe  that  a  way  or  path  over 
premises  was  intended  to  be  used  by  travellers  or  others  having 
lawful  occasion  to  go  that  way,  then  as  to  such  persons  the  owner 
or  nocupant  comes  under  an  obligation  to  keep  it  free  from  danger- 


oos  obstmctionB  or  pitfalls  wliich  might  cause  them  Imrt.  The 
indncement  mnat  be  equivalent  to  an  iiivitation,  either  express  or 
implied;  mere  permission  is  not  sntBcient.  Carleton  r.  Franeoiiia 
Tron  arul  Sleel  Co.,  00  Mass.  216. 

It  does  not  appear  from  the  complaint  in  tliis  case  who  was  the 
owner  of  the  locvs  t»  quo,  the  averment  being  that  "  the  defend- 
ants were  possessed  of  a  certain  piece  of  ground,"  and  that  "  the 
defendants,  being  so  possessed  of  said  piece  of  ground,  wrongfully 
permitted,"  etc.  Nor  is  there  any  thing  to  show  how  long  the  ap- 
pellant had  been  in  jixssession  before  the  injury  occurred;  and 
while  it  is  averred  that ''  said  path  was  the  usual  way  of  passing  to 
and  from  said  house,"  it  is  not  averred  that  tbore  was  not  another 
safe  and  convenient  way  which  was  designed  by  the  owner  as  the 
vray  of  approach  to  his  house.  From  all  that  appears  in  the  com- 
plaint, the  tenant  who  occupied  the  house,  and  the  boarders,  may 
have  habitually  chosen  this  path  for  their  own  convenience,  with- 
out any  invitation  or  inducement  from  the  owner,  and  because  they 
and  other  persons  usually  chose  that  way,  rather  than  some  other 
which  may  have  been,  for  all  that  appears  in  the  complaint,  de- 
signed by  the  owner,  they  can  place  it  under  no  obligation  to  look 
out  for  their  safety. 

The  complaint  fails  to  show  either  the  knowledge  or  permission 
of  the  appellant  so  to  use  its  lands;  while  as  we  have  seen,  eome- 
thitig  more  than  knowledge  and  acquiescence  of  the  owner  is  necee- 
saij  in  order  to  pat  him  under  the  obligation  to  keep  the  path  safe. 

For  all  that  is  disclosed,  the  tenant  and  his  boarders,  including 
the  plaintiff,  may  have  made  the  very  path  which  he  was  pursuing; 
when  the  injury  betel  him,  and  granting,  though  it  is  nowhere 
averred,  that  the  railroad  company  knew  of  and  sanctioned  the  use 
of  its  premises  in  this  manner,  this  falls  far  short  of  making  it  lia- 
ble. If  it  were  alleged  or  if  it  could  be  inferred  from  the  com- 
plaint that  this  path  was  in  any  way  designed,  prepared  or  intended 
by  the  owner  as  a  means  of  approach  to  the  house,  or  if  it  appeared 
by  averment  or  inference  that  no  other  convenient  way  of  approach, 
eilher  public  or  private,  had  been  prepared  or  designated  by  the 
owner  as  a  means  of  access  to  the  house,  the  case  would  be  entirely 
different;  and  it  would  be  different  too,  if  it  were  a  case  like  Oramt* 
V.  T/wmaa,  95  Ind.  3C1;  s.  c,  48  Am.  Rep.  7'^?,  where  a  path  had 
been  used  as  a  part  of  the  public  sidewalk  for  such  a  length  of  time 
as  to  give  the  public  rights  ia  it  as  sooh.  Larg  v.  Ulevelaad,  etc.. 
Vol.  L  — 99 
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R.  Co.,  78  Ind.  323;  8.  c,  41  Am.  Bep.  67:2;  Swrnn^g  t.  Old  Oolmtg, 
eic,  R.  Co.,  10  Allen  368;  Enighi  t.  Abmi,  6  Penn.  St  473;  1 
Thomp.  Neg.  p.  303,  §  3,  and  aathoritiee  cited;  JeffermmvUU,  tic, 
R.  Co.  V.  OokUtnith,  47  Ind.  43;  Hargreaves  v.  Deacon,  25  Mich. 
1.  We  think  howerer  that  the  averments  in  the  pUdntifTs  com- 
plaint do  not  repel  the  presumption  of  contribntory  negligence,  or 
rather  that  upon  the  facts  stated  in  the  complaint  a  presumptiim 
of  negligence  on  the  part  of  the  plaintiff  arises. 

[Omitting  this.] 

The  judgment  is  reyersed  with  oosts,  with  directions  to  the  oooit 
below  to  sustain  the  demurrer  to  the  complaint 


FuLLBn  v.  OvBXia. 
(100  Ind.  nr.) 

Damage§  —  remoU  — proJUB, 

On  a  clsim  of  damage  for  failare  properlj  to  adjnsl  a  raker  to  a  raapiag 
chine,  aooordlng  to  contract,  damages  for  loaa  of  part  of  the  crop  thereby 
are  not  recoverable 


A 


CTION  for  price  of  raker,  etc.     The  opinion  states  the 
The  plaintiff  had  judgment  below. 


H.  D,  Wilson  and  W.  J.  Davis,  for  appellant 

J.  H.  Baker  and  J.  A.  S.  JiitehsU,  for  appellees. 

GoLERiCK,  G.  The  appellees  sued  the  appellant  for  the.  price  of 
a  table-rake  and  attachments  for  a  reaper.  The  complaint  con- 
sisted of  three  paragraphs.  The  first  averred  that  they  had  on  the 
Ist  day  of  July,  1881,  sold  and  delivered  the  rake  and  attachments 
to  the  appellant  for  1100,  one-half  of  which  sum  he  promised  to 
pay  on  the  Ist  day  of  October^  1881,  and  for  the  other  half  execute 
his  note  payable  on  the  1st  day  of  October,  1889,  with  interest ; 
that  he  had  refused  to  comply  with  his  said  promise,  and  that  bj 
reason  thereof  said  sums  are  due  and  remain  unpaid,  etc.  The 
second  averred  the  sale  and  delivery  of  said  property  for  $100  upon 
the  appellant's  promise  to  pay  one-third  of  the  price  in  cash  on  the 
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l8t  day  of  October,  1881,  and  to  execute  his  notes  for  the  residae, 
one  for  one-half  thereof,  payable  on  the  1st  day  of  October,  1882, 
and  the  other  for  the  balance,  payable  on  the  1st  day  of  October, 
1883,  both  with  interest  and  attorney  fees.  The  third  was  the 
common  count  for  property  sold  and  delivered. 

The  appellant  filed  an  answer  of  three  paragraphs.  The  flrst  was 
a  general  denial.  The  second  averred  that  the  appellees  were  not, 
bat  that  Aultman,  Miller  &  Co.  were  the  real  parties  in  interest. 
The  third,  as  a  partial  answer  to  the  cause  of  action  stated  in  the 
third  paragraph  of  the  complaint,  averred,  in  substance,  that  on  the 
Ist  day  of  July,  1881,  Anltman,  Miller  &  Co.,  who  manufactured 
the  rake  and  attachments  mentioned  in  said  paragraph,  through 
the  appellees,  as  their  agents,  sold  the  same  to  the  appellant,  and 
agreed  to  adjust  the  same  to  a  reaper  he  then  owned,  so  as  to  enable 
him  to  properly  cut  and  save  forty  acres  of  wheat  which  the  ap- 
pellees knew  were  then  growing  upon  his  farm,  in  consideration  of 
which  he  promised  to  pay  them  165  two  years  from  that  time  ;  that 
said  Aultman,  Miller  &  Co.,  though  often  requested,  did  not  adjust 
said  rake  and  attachments  to  said  reaper,  nor  could  they  do  so,  nor 
could  the  appellant  do  so  himself,  or  procure  any  one  else  to  properly 
adjust  the  same,  so  as  to  properly  cut  and  save  his  wheat,  in  con- 
sequence of  which  he  was  damaged  t50.    Wherefore,  etc. 

The  appellant  also  filed  a  counter-claim,  in  which  he  averred,  in 
addition  to  the  facts  alleged  in  the  thii-d  paragraph  of  his  answer, 
that  when  the  appellees  failed  to  adjust  said  rake  and  attachments 
the  appellant's  wheat  was  ripe,  and  as  appellant  could  get  no  other 
machine,  and  had  no  other  means  with  which  to  cut  said  wheat,  he 
was  compelled  to  use  his  reaper  with  said  rake  and  attachments  im- 
properly adjusted,  or  suffer  a  greater  loss;  that  in  its  use  a  part  of 
the  wheat  was  not  cut,  but  broken  down,  and  a  portion  that  was 
cut  was  lost  and  could  not  be  saved;  that  in  consequence  of  the  use 
of  said  machine,  so  improperly  adjusted,  the  appellant  lost  eighty 
bushels  of  wheat  of  the  value  of  t80.     Wherefore,  etc, 

A  demurrer  was  sustained  to  this  pleading,  and  a  reply  was  filed 
to  the  second  and  third  iiaragraphs  of  the  answer.  A  trial  was  had 
and  a  verdict  in  favor  of  the  appellees  for  $40,  with  answers  to  in- 
terrogatories, was  returned.  A  motion  for  a  now  trial  and  a  motion 
to  tax  the  costs  of  the  motion  to  the  appellees  were  overruled  and 
judgment  was  rendered  upon  the  general  verdict.  These  last  rul- 
ings are  assigned  as  error. 
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The  demurrer  to  the  coanter-cluiin  was,  we  think,  pruperlj  sus- 
tained. The  loss  of  the  appellants'  wheat  caosed  by  the  yoluntaiy 
use  of  a  machine  improperly  adjusted  must  be  borne  by  himself,  as 
the  conseqaeuoes  did  not  necessarily  arise  from  a  breach  of  the 
agreement  to  properly  adjust  the  rake  and  its  attachments.  The 
damages  to  be  recoTered  must  be  the  natural  and  proximate  coDse> 
qnences  of  the  breach  of  the  agreement  2  Greenl.  Er.,  §  256;  I 
Sedgw.  Dam.  66;  Loker  y.  DatHO*i,  17  Pick.  284;  Clins  y.  Myers, 
64  Ind.  304;  Pronser  y.  Jones,  41  Iowa,  674.  lu  the  case  last  cited 
the  defendant  agreed  to  giye  the  plaintiff  $100  for  a  threshing  ma-^ 
bhine  and  thresh  his  wheat  at  any  time  within  four  days  after  notice. 
This  he  failed  to  do,  and  the  plaintiff,  whose  wheat  was  nnstacked^ 
and  who  was  unable  to  get  another  machine  to  thresh  it,  brought 
an  action  to  recoyer  for  such  injury  as  it  afterward  sustained,  and 
the  expense  of  stacking  it»  but  it  was  held  that  such  damages  were 
too  remote  to  be  recoyered  in  an  action  for  the  breach  of  a  contract 
This  case  seems  precisely  in  pointy  and  announces,  as  we  think,  th^ 
law  correctly  upon  this  question.  The  damages  sought  to  be  re- 
coyered are  not  the  direct  and  immediate  oonsequencee  of  the  breacl) 
df  the  agreement^  and  therefore  there  was  no  error  in  sustaining 
the  demurrer. 

[Minor  questions  omitted.] 
*   This  dis)X)ses  of  all  the  questions  in  the  record,  and  as  we  are  of 
opinion  that  no  error  was  committed,  the  judgment  should  be  af^ 
firmed. 

Peb  Curiam.    The  judgment  of  the  court  below  is  affirmed,  a^ 
the  costs  of  the  appellant 

Petition  for  rehearing  oyerruled. 

JudgmmU  afirmBd. 


nuv  PHRiEB  y.  Dati& 

OaO  Ind  sr4.) 
Adoption  —  <lMomt 

Wbeie  a  ohfld,  adopted  hf  a  husband  and  wife  jointi j»  dies  witlMNit  child  or 
.  descendant,  owning  lands  inherited  from  the  adopted  mother,  thesoryiyiafr 
adopted  father  inherita  them  to  the  ezdasion  of  the  natural  mother. 
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:/^LAIM  of  lands.     The  opinion  states  the  case. 

O.  W.  Paul  and  J.  E.  IfumphrieSf  for  appellant. 

F,  C,  Snyder 9  P.  8.  Kennedy  and  8*  (7.  Kennedy ^  for  appelled. 

Elliott^  J.  Isaac  Dayis  and  his  wife,  Jessie  Dayis,  adopted,  as 
their  child,  Emily  Davis,  the  natural  daughter  of  Elizabeth  Davis, 
now  Elizabeth  Krug.  About  a  year  after  the  adoption  of  the  child, 
Mrs.  Jessie  Davis  died,  leaving  as  her  only  heii*s  her  husband  and 
her  adopted  daughter,  and  within  a  year  the  adopted  daughter  also 
died.  The  natural  mother  claimed  two-thirds  of  the  land  which 
her  child  inhered  from  Mrs.  Jessie  Davis,  and  conveyed  part  of  it 
to  the  appellant.  This  claim  the  surviving  husband  resists,  and 
the  question  is:  \Vlio  shall  have  the  land,  the  surviving  husband  or 
the  natui-al  mother  P  We  deem  it  one  of  the  important  factors  in 
this  legal  problem,  that  the  land  vested  in  the  child  solely  by  virtue 
of  its  legal  relationship  to  Mrs.  Davis  and  not  by  virtue  of  its 
natural  relationship  to  any  one.  The  title  vested  in  the  adopted 
child  by  force  of  law,  and  not  because  of  any  inheritable  right 
springing  from  a  natural  kinship. 

'  In  the  case  of  Davie  v.  Krugy  95  Ind.  1,  this  element  was  con* 
fiidered  one  of  importance,  and  it  was  held  that  property  derived 
by  the  child  from  one  of  the  persons  by  whom  it  had  been  adopted 
went  to  its  other  parent  by  adoption,  rather  than  to  its  natural 
mother.  We  limit  our  decision  in  this  instance,  as  it  was  limited 
in  the  former  case,  to  the  property  derived  from  one  of  the  adopting 
parents  by  inheritance,  and  confine  it  to  the  question  of  the  rights 
df  the  natural  mother  as  against  the  surviving  parent  of  the  deceased 
child,  who  became  such  by  law,  and  not  by  nature  ;  but  in  thus 
limiting  our  decision,  we  do  not  mean  to  intimate  that  if  the  prop- 
erty came  to  the  adopted  child  otherwise  than  by  inheritance  from 
kinsmen  of  its  own  blood,  the  adoptive  parents  would  not  inherit 
<o  the  exclusion  of  the  natural  mother.  The  case  to  which  we  have 
referred  is  decisive  of  this  controversy,  but  as  it  has  been  vigorously 
assailed,  We  have,  at  the  earnest  solicitation  of  counsel,  again  ex- 
abiined  the  question. 

-  The  equity  of  the  case  is  with  the  surviving  husband  and  against 
the  natural  mother  who  gave  up  their  child,  sundering  all  maternal 
ties,  and  suffering  a  stranger  to  take  a  mother's  place.     The  hus- 
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band,  who  enabled  his  wife  to  acquire  or  preserve  her  property,  has 
infinitely  stronger  claims  than  the  natural  mother,  who  cast  aside 
her  child.  Rules  of  law  are  intended  to  secure  justice,  and  justice 
requires  that  the  husband  who  has  maintained  the  wife  should  be 
preferred  to  the  mother  of  a  child  which  was  the  child  of  his  wife 
only  by  adoption.  Equity  is  natural  justice,  and  natural  affection 
and  natural  right  make  a  strong  equity  in  the  husband^s  favor. 
Suppose  that  the  claim  were  urged  by  a  surviving  wife,  instead  of 
the  husband,  in  such  a  case  as  this,  would  it  then  be  doubted  that 
the  wife,  whose  joint  labor  and  care  had  aided  in  accumulating  the 
property,  should  be  preferred  to  the  natural  mother  who  was  a 
stranger,  both  in  blood  and  inlaw,  to  the  person  who  was  the  source 
of  title  ?  Must  the  wife  be  put  off  with  a  paltry  share  to  make 
room  for  a  stranger  who  has  no  claim  upon  the  bounty  of  the  hus- 
band, nor  of  right,  any  place  in  the  husband^s  affections  ?  The 
principle  which  rules  in  Ihe  one  case  must  govern  in  the  other. 
Wc  have  shown  the  equity  of  the  case  for  the  reason  that  equity  has 
a  potent  influence  in  the  construction  of  statutes.  Courts  always 
endeavor  to  so  construe  a  statute  as  to  make  it  an  instrument  of 
justice.  As  HoBABT,  G.  J.,  long  ago  said,  '^  equity  teust  necessarily 
take  place  in  the  exposition  of  statutes."  Courts  can  neither  wrest 
words  from  their  plain  meaning,  nor  violate  the  spirit  of  a  statute 
upon  their  own  notions  of  natural  justice  ;  but  where  the  statute  is 
general  in  its  terms,  and  not  clear  and  definite  in  its  letter  and 
scope,  courts  may  give  it  such  a  construction  as  will  make  its  opera- 
tion just  and  beneficial.  To  aver  the  contrary  would  be  to  assume 
that  the  legislature  did  not  intend  to  make  a  just  law.  There  is 
nothing  in  the  statute  before  us  requiring  us  to  declare  that  the 
.rights  of  a  surviving  husband  shall  yield  to  the  rights  of  the  natural 
mother  of  a  child  which  he  had  joined  with  his  wife  in  adopting. 
When  the  statute  is  read  by  the  light  of  the  civil  law  from  which 
its  principles  are  borrowed,  and  is  considered  in  connection  with 
the  general  principles  of  the  law  of  descent  and  the  statutes  upon 
that  subject,  it  becomes  clear  that  its  construction  must  be  that 
which  natural  justice  requires. 

The  common  law  made  no  provision  for  the  adoption  of  children, 
and  we  can  get  no  light  from  that  source.  Krug  v.  Davis,  87  Ind. 
590 ;  RoMS  v.  Jtosti,  129  Mass.  243  ;  s.  c,  37  Am.  Itep.  3^1.  The 
Roman  law  made  provision  for  adopting  children,  and  the  provisions 
of  that  law,  as  revised  and  changed  by  Justinian,  formed  a  complete 
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system.  Bandars'  Justinian^  103,  105,  109.  The  adopted  child 
was,  as  that  law  declared,  *^  assimilated,  in  many  points,  to  a  son 
born  in  lavirfal  matrimony.''  That  law  preserved  to  the  child  all 
the  family  rights  resulting  from  his  birth,  and  secured  to  him  all 
the  family  rights  produced  by  the  adoption.  Bandars' Justinian, 
105.  The  Supreme  Court  of  Louisiana,  in  discussing  this  subject, 
says  :  '*  And  the  effect  was  such,  that  the  person  adopted  stood  not 
only  himself  in  relation  of  child  to  him  adopting,  but  his  children 
became  the  grandchildren  of  such  perdon."  At  another  place  the 
court  said  :  '^  Now  when  in  an  enabling  or  permissive  statute  the 
legislature  has  used  a  word  so  familiar  in  its  ordinary  acceptation, 
and  so  well  known  in  the  sources  of  our  law,  does  it  become  the 
judiciary  to  say  that  it  has  not  such  meaning,  because  the  law-giver 
has  not  himself  expresscly  defined  the  sense  in  which  he  intended 
the  word  should  be  taken  ? "  It  is  also  said :  ^'  The  law-giver 
ought  not  to  be  supposed  ignorant  of  this  state  of  things,  or  to  use  a 
term  in  more  restricted  sense  that  it  was  formerly  known  to  our 
laws."  Vidal  v.  Commagera,  13  La.  Ann.  516.  It  is  true  that  the 
remarks  of  the  court  apply  with  rather  more  force  to  a  State  which 
has  adopted  the  civil  law  than  to  one  where  the  common  law  pre- 
vails, but  they  nevertheless  declare  a  general  principle  which  has 
a  place  in  all  enlightened  systems  of  jurisprudence,  for  it  is  estab- 
lished law  that  where  a  rule  is  borrowed  from  another  body  of  laws, 
courts  will  look  to  the  source  from  which  it  emanated  to  ascertain 
its  effect  and  force.  CU//  of  Valparaiso  v.  Gardner y  97  Ind.  1.  If 
as  the  civil  law  so  fully  provided,  a  child  of  the  adoptive  son  stood 
in  the  relation  of  grandchild  to  the  adoptive  father,  then  the  son 
himself  must  stand  as  the  child  of  that  father.  The  statute  of 
Massachusetts  makes  some  exceptions  as  to  the  child's  status,  and 
it  was  held  that  the  adoptive  child  as  to  property  of  the  adoptive 
father  s'^ood  as  a  natural  child,  save  in  so  far  as  the  exceptions  de- 
clared otherwise,  the  court  saying :  '^  The  adopted  child,  in  this 
case  therefore,  in  construing  her  father's  settlement,  must  be  re- 
garded in  the  light  of  a  child  born  in  lawful  wedlock,  unless  the 
property  disposed  of  by  the  settlement  falls  within  one  of  the  ex- 
ceptions."   Setoall  V.  Roberts  J  115  Mass.  it^%. 

In  Ross  V.  RffSSy  supra,  it  was  said,  in  reviewing  the  cases  of 
Schaftr  v.  Enen^  54  Penn.  St.  304,  and  Comttionwalih  v.  Nancrede, 
32  Penn.  St  389  :  **  But  the  opinion  in  each  of  those  cases  clearly 
recognises,  what  indeed  is  expressly  enacted  in  the  statute,  that  as 
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betveeo  the  adopted  child  and  tbe  adopting  father,  the  child  has 
all  the  rights  and  duties  of  a  child,  ami  tht)  capacity  to  iolierit  aa 
aacb."  Elsewhere  ia  the  opinion  from  which  wo  have  quoted,  it  ii 
said  :  "It  is  the  rights,  duties  and  capacities,  arising  from  theerent 
which  creates  a  particular  status,  that  ooustitote  the  status  itself 
and  afford  the  beat  definition  of  it."  It  is  trne  that  the  law  cannot 
do  the  fforli  of  nature  and  create  one  a  child  who  by  nature  is  a 
stranger,  but  it  may  fix  the  legal  status  of  the  child.  While  there- 
fore the  Pcnnaylrani:!  court  ia  right  in  saying  that  the  law  cannot 
make  the  child  a  natural  one,  the  conclusion  that  the  stitns  of  the 
adoptive  child  to  the  adoptive  father  may  not  be  fixed  by  law  does 
not  follow  by  any  means.  The  law  may  declare  the  status,  and 
from  the  status  courts  must  determine  the  correlative  rights  of 
parent  and  child  thus  created.  One  of  the  aoutest  of  legal  minds 
and  clearest  of  writers  says  :  "  There  are  certain  rights  and  daties, 
with  certain  capacities  and  incapacities  to  take  rights  and  incur 
duties,  by  which  persons,  as  subjects  of  law,  are  variously  deter' 
mined  to  certain  classes.  The  rights,  duties,  capacities,  or  inca- 
pacities, which  determine  a  given  person  to  any  of  these  classea, 
constitute  a  condition  or  status  which  the  person  occupies,  or  with 
wLich  the  penon  is  invested."     1  Austin  Juris.  41. 

In  Burrage  v.  Briggs,  120  tiass.  103,  this  doctrine  was  carried 
very  far,  for  it  was  there  held  that  the  status  of  the  adoptive  child 
was  such  that  it  would  take  as  a  child  under  a  residuary  clause  of  the 
adoptive  father's  will,  where  the  specific  legacy  had  lapsed.  It  was 
decided  in  Lunty  v.  Vantynt,  40  Vu  603,  that  as  to  the  right  to 
recover  for  services  there  was  no  difference  between  an  adoptire  and 
a  natural  child. 

In  the  case  of  Barnes  v.  Allen,  25  Ind.  233,  it  was  held  that  tiie 
adoptive  child  was  the  heir  of  the  adoptive  father  in  the  degree  of 
a  child,  and  was  entitled  to  inherit  from  him  all  the  estate  of  which 
be  could  deprive  his  wife.  This  is  impliedly  an  assertion  that  ai 
to  the  adoptive  parent  the  status  of  the  adoptive  child  is,  for  the 
purpose  of  inheriting  from  the  father,  that  of  a  natural  child.  The 
court,  in  Isen/iour  v.  iMiihour,  53  Ind.  328.  said  :  "The  law  cui 
endow  an  adopted  child  with  all  the  rights  in  property  of  a  natural 
child,  but  it  has  not  the  power  to  make  him  the  natural  child  of 
any  woman  but  his  natural  mother."  It  was  also  said,  in  speaking 
of  the  adoption  by  the  husband,  instead  of  by  both  the  hosbaad 
and  wife,  that  "if  he  had  been  adopted  by  both,. perhaps  be  m^t 
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have  been  held  as  a  child  '  by  a  previous  wife/  within  the  proviso 
in  section  24  of  the  act  regulating  descents."  The  cases  of  KrUg 
y.  DaviSy  svpra,  and  DavU  y.  Krug,  supra^  yery  explicitly  affirm 
that  as  to  the  adoptive  parents  and  their  property^  the  status  of  the 
person  adopted  is  that  of  a  natural  child. 

.  In  ^  recent  text-book  it  is  said  :  ''And  the  rights  of  the  parent 
by  adoption  are  treated  substantially  as  those  of  a  natural  parent.?' 
Sphoul.  Dom.  Rel.y  §  232.  This  author  thus  interprets  our  case  of 
Barnhizel  v.  FerrellfAl  Ind.  335  :  ''An  adopted  child  usually  in- 
herits from  the  adopting  parent,  and  vice  versa ;  but  otherwise  as 
to  collateral  kindred."    bchoul.  Dom.  ReL,  §  232,  n. 

In  the  case  referred  to,  the  court  correctly  laid  down  the  law  as 
to  t^e  status  of  the  child,  but  misled  by  confusing  a  natural  rela- 
tion with  a  legal  status,  was  carried  to  an  erroneous  conclumon. 
The  failure  to  give  just  importance  to  the  difference  between  a  legal 
status  and  a  natural  relation  is  the  error  that  invalidates  the  reason- 
ing in  that  case,  for  the  court  there  affirmed  the  existence  of  the 
status,  but  stripped  it  of  the  incidents  inseparately  annexed  to  it, 
and  this  was  a  plain  yiolation  of  the  logical  principle  that  where 
properties  necessarily  inhere  in  the  thing,  they  can  not  be  separated 
from  it.  Haying  affirmed  the  existence  of  the  legal  status,  the 
properties  inseparably  connected  with  it  should  also  have  been  af- 
firmed as  goyeming  facts  in  the  case.  That  we  are  right  in  our 
yiew  is  evidenced  by  the  summing  up  of  the  result  of  the  reasoning 
in  .that  case.  "In  such  case,"  said  the  court,  in  speaking  of  the 
adoption  by  the  father  only,  "  the  child  might  inherit  from  the 
adopted  father,  but  not  from  his  wife.  He  would  haye  an  adopted 
father,  but  not  an  adopted  mother.  He  would  have  no  right  as 
her  child."  This,  surely,  is  a  full  recognition  of  the  status  of  the 
adopted  child,  and  if  it  be,  then  the  correlatiye  relation  of  father 
must  also  exist  What  was  decided  in  Hole  y.  RohbinSy  53  Wis.  514; 
ia  shown  in  the  concluding  statement  of  the  opinion,  which  reads 
thjUS  :  "  In  the  case  at  bar,  the  property  which  is  claimed  by  th« 
adopted  parents  came  to  the  child  from  the  natui*al  parents,  and 
j^nstice  would  seem  to  demand  that  it  should  descend  to  them  or 
their  kindred  upon  his  death;  and  there  being  nothing  in  the 
statutes  concerning  the  adoption  of  children  which  clearly  indicatecr 
an  intention  on  the  part  of  th«  legislature  to  change  the  order  of 
deflpent  from  the  adopted  child,  we  must,  upon  authority  and  prifi-'* 
<4ple»  holfl  that  the  property  descends  according,  to  the  general  bMT 
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regulating  the  descent  of  real  estate. ''  It  will  be  readily  peroeivcd 
that  the  decision  from  which  we  have  qaoted  can  not  be  authoiity 
to  prove  that  the  natural  heirs  shall  take,  to  theexdosion  of  a  anr- 
Tiying  adoptive  parent,  property  which  the  child  aoqnired  solely  by 
Tirtae  of  his  legid  status,  or  that  the  status  of  the  adoptive  chOd 
is  not,  as  to  all  legal  legal  incidents,  the  same  as  that  of  a  natural 
child. 

The  point  of  the  decision  in  Wiagnm*  y.  Vomer,  60  Iowa»  632^ 
is,  that  where  a  father  adopted  two  children  of  his  daughter,  and 
afterward  died,  leaving  no  will,  the  children  so  adopted  inherited 
from  him  as  his  own  children,  and  inherited  also  the  share  of  their 
deceased  mother.  The  court  said :  **  By  the  act  of  adoption  these 
children  became  in  a  legal  sense  the  children  of  John  Burner.'' 
This  is  an  explicit  declaration  of  the  legal  status  created  "by  die 
event "  of  adoption. 

In  Keegan  v.  Oeraghit/^  101 IIL  26,  the  court  held  that  the  adopt- 
ive child  could  only  inherit  from  the  adoptive  parents,  and  could 
not  inherit  from  the  lineal  or  collateral  heirs  of  the  parents,  and 
this  ruling,  it  is  clear,  does  not  controvert  the  proposition  that  the 
status  is  the  correlative  one  of  parent  and  child.  The  case  of 
Reinders  v.  Koppelinann,  68  Ma  48;S,  decides  that  the  status 
of  parent  and  child  exists,  but  that  the  right  of  inheritance  is,  by 
force  of  the  statute,  vested  only  in  the  child,  thus  narrowing  the 
whole  question  to  the  one  statute. 

The  authorities  we  have  discussed  unite  in  affirming  tliat  the 
status  of  an  adoptive  child  for  all  legal  purposes,  and  as  to  the 
property  inherited  from  an  adoptive  parent,  is  that  of  a  natural 
child.  This  supplies  a  premise  which  guarantees  the  oondnsion 
that  the  adoptive  father  must  inherit  from  it  property  which  came 
to  it  from  his  wife  and  the  child's  adoptive  mother.  It  is  indeed 
the  only  logical  conclusion  deducible  from  the  premise  granted.  If 
there  is  a  child,  there  must  be  a  parent  The  status  of  child  neces- 
sarily imports  that  of  parent.  From  this  conclusion  there  is  no 
escape  unless  logic  is  defied  or  disregarded.  Parent  and  child  are 
correlative  terms,  the  one  relation  implies  the  other.  It  is  logically 
impossible  to  conceive  the  relation  of  child  without  in  the  same 
conception  implying  that  of  parent  To  affirm  that  there  is  a  child 
is  to  affirm  upon  axiomatic  principles  that  there  is  a  parent,  for 
one  correlative  implies  the  existence  of  that  of  which  it  is  the  corre- 
lative^    The  logicians  thus  state  this  logical  principle:  *'  Where  the 
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terms  are  correlative  in  the  same  sabject,  if  one  is  predicated  of 
the  sabject  the  other  mast  be  also."  If  then  we  predicate  of  the 
subject  property  inherited  from  an  adoptive  mother,  the  statns, 
child,  we  must  predicate  of  the  same  subject  the  correlative  status^ 
father. 

It  is,  as  we  have  seen,  the  legal  status  of  the  person  resjiecting 
the  subject  that  determines  his  legal  rights.  To  again  quote  from 
Austin:  '^  The  law  of  persons  is  the  law  of  status  or  conditions. 
•  *  *  The  rights  and  duties,  capacities  and  incapacities  which 
constitute  a  status  or  condition,  are  commonly  considerable  in 
number  and  various  in  kind.  *  *  *  Such  are  the  rights  and 
duties,  capacities  and  incapacities  of  husband  and  wife,  parent  and 
child,  guardian  and  ward.''  2  Austin  Juris.  709,  711.  As  the 
status  of  the  surviving  husband  and  adoptive  father  is  that  of 
father,  his  interest  in  the  land  which  the  deceased  child  held  in 
Tirtue  of  the  rights  vested  in  it  by  adoption  is  that  of  a  father, 
since  it  is  of  that  property,  as  the  subject,  that  the  status  of  parent 
and  child  is  predicated.  This  is  a  just  as  well  as  a  logical  result 
It  is  not  to  be  presumed  that  the  legislature  meant  to  violate  logical 
rules  by  creating  the  legal  relation  of  child  without  the  correspond- 
ing one  of  parent,  nor  that  they  meant  to  thrust  out  the  surviving 
husband  and  father  for  the  benefit  of  a  person  that  was  a  stranger 
to  the  ancestor  who  was  the  source  of  title. 

Kot  only  is  the  conclusion  which  we  have  stated  that  to  which 
the  cold  rules  of  logic  and  the  benign  ones  of  natural  equity  lead,  but 
it  is  also  the  conclusion  to  which  tlie  general  principles  both  of  the 
American  law  and  the  Soman  law  lead.  It  is  aprinciple  of  both  sys- 
tems of  jurisprudence,  that  in  case  of  fiiilure  of  descendants  capa- 
ble of  taking,  the  inheritance  shall  go  back  to  the  kinsman  of  the 
blood  from  which  it  came.  Our  statute  fully  recognizes  this  gene- 
ral principle,  for  it  provides  that  when  the  inheritance  comes  from 
the  paternal  line,  it  shall  go  back  to  the  kinsman  of  that  blood,  but 
when  the  inheritance  comes  from  the  maternal  line,  it  shall  go  back 
to  the  kinsman  of  the  mother's  side.  R.  S.,  1881,  §  2471.  In  an-^ 
alogy  to  this  general  principle  it  should  be  held  that  one  connected 
by  so  close  a  relationship  as  that  of  husband  should  be  preferred  to 
a  person  who  bore  no  relationship  whatever  to  the  ancestor.  It 
must  be  presumed  that  the  legislature  meant  the  statute  for  adop* 
tion  of  children  to  confer  rights  consistent  with  the  general  policy 
of  the  law,and  not  to  produce  discord  by  breaking  the  unity  of  the 
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^uoml  syBtem.  To  produce  uniformity  and  harmony,  it  must  be 
held,  aa  we  now  hold,  that  the  death  of  the  adoptive  child  casta 
the  inheritance  which  came  to  him  tbrongh  the  joint  adoption, 
back  to  his  adoptive  father,  and  not  npon  the  natural  mother  who 
was  an  utter  stranger  to  the  person  from  whom  the  title  flowed.  It 
may  be  that  this  would  require  that  wliat  the  adoptive  child  in- 
herits from  its  natural  kinsman  ehall  go  hack  to  them,  but  if  so,  it 
is  a  good  resiilt,  for  this  is  no  more  than  just.  This  was  the  civil 
law  and  the  principle  is  declared  and  enforced  in  two  of  the  cases 
cited. 

The  rule  which  we  adopt  does  not  out  ofT  the  adoptive  child  from 
inheriting  from  its  natural  relatives.  It  may  inherit  from  them 
and  from  its  adoptive  parents.  This  was  the  rule  of  the  civil  law. 
Sandars'  Justinian,  105.  The  priooiple  is  decbu-ed  in  Wagner  v. 
Variier,  supra,  where  it  was  said  :  "  Because  of  the  adoption  the 
child  acquires  certain  additional  rights,  but  there  is  nothing  in 
the  act  of  adoption  whicli  in  and  of  itself  takes  away  other  existing 
rights,  or  such  as  miiy  subsequently  accrue."  The  reason  which 
supports  this  rule  does  not  apply  to  the  mother.  She,  in  legal  effect, 
severs  all  legal  rights  to  the  property  which  the  child  may  acqaire  by 
virtue  of  its  status  to  the  adoptive  parents,  for  as  to  that  property, 
she  permits  tlie  cDrrclative  relation  of  parent  and  child  to  exist  be> 
tween  the  child  and  the  adoptive  parents.  It  does  her  do  injustice 
to  leave  her  with  her  right  to  such  property  as  her  child  may  acquire 
otherwise  than  through  the  adoptive  parents,  but  it  would  do  great 
injustice  to  permit  her  to  secure  the  property  acquired  by  her  child 
in  virtue  of  both  its  natural  and  adoptive  rights. 

If  it  be  the  law  that  an  adoptive  parent  can  not  inherit  friam  the 
child  of  his  adoption  in  such  a  case  as  this,  then  most  harah  and 
unjust  consequences  will  result  from  the  law.  We  suggest  one  in- 
stance where  this  would  be  the  result :  A  child  is  adopted  by « 
husband  and  wife,  the  wife  dies  the  owner  of  (100,000  of  r^  estf^ 
then  the  child  dies,  without  a  natural  kinsman,  near  or  remote, 
and  the  result  (if  the  law  be  that  the  adoptive  father  can  not  inherit) 
is  that  two-thirds  of  the  land  escheats  to  the  State.  We  have  put 
this  case  because  it  is  not  an  improbable  one,  for  many  children 
who  are  adopted  into  families  are  waifs  whose  parents  and  kinsmen 
itre  unknown.  We  are  not  willing  to  declare  a  rule  that  will  lead 
to  such  results. 
-.  Jl\-te<  3aprem0  Oonrf  of  MisBoari  reoognise  and  lament  the  iajiatio*) 
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of  the  rule  which  it  adopts,  for  we  find  in  the  opinion  this  lau-' 
gnage  :  '*It  may  seem  great  injustice  that  the  property  derived 
from  one  source  should  go  in  a  channel  never  contemplated  by  the 
donor."  In  speaking  of  the  rule  of  the  Code  Napoleon  and  of  the 
civil  law,  that  the  property  which  came  to  the  child  from  its 
natural  kinsmen  shall  go  back  to  them,  and  that  when  the  estate 
came  from  the  adoptive  parents,  it  should  go  back  to  these  parents. 
The  court  said  :  ^'Such  a  provision  commends  itself  to  our  sense  of 
justice,  but  it  is  not  in  our  statute.  What  changes,  if  any,  were 
intended  to  be  made  in  our  statute  of  descents  in  connection  with 
this  law  of  adoption  is  a  mere  matter  of  conjecture,  and  we  have 
no  authority  to  depart  from  the  rules  of  descent  established  in  the 
general  statute  on  that  subject."  We  concur  with  that  learned  court 
in  its  denunciatipn  of  the  rule  it  adopts, but  we  can  not  think  that 
it  was  necessary  to  adopt  it.  We  are  convinced  that  the  court,  in 
Banihfzel  v.  FerrelU  supra,  and  in  the  case  from  which  we  have 
q-joted,  took  entirely  too  narrow  a  survey  of  the  question.  A  statute 
is  not  to  be  construed  as  if  it  stood  solitary  and  alone,  complete 
and  perfect  in  itself,  and  isolated  from  all  other  laws.  It  is  not  to 
be  expected  that  a  statute  whicli  takes  its  place  in  a  general  system 
of  jurisprudence  shall  be  so  perfect  as  to  require  no  support  from  the 
rules  and  statutes  of  the  system  of  which  it  becomes  a  part,  or  so 
clear  in  all  its  terms  as  to  furnish  in  itself  all  the  light  needed  for 
its  construction.  It  is  proper  to  look  to  other  statutes,  to  the  rules 
of  the  common  law,  to  the  sources  from  which  the  statute  was 
derived,  to  the  general  principles  of  equity,  to  the  object  of  the 
statu te>  and  to  the  condition  of  afibirs  existing  when  the  statute 
was  ad  »pted.  Taylor  v.  tioarJ,  etc.,  67  Ind.  383  ;  Stale  v.  Sioope,  7 
Ind.  91  ;  Prafher  v.  Jrfersonville,  etc.,  R.Co,,  52  Ind.  16 ;  AllUofi 
v.  Habbelly  17  Ind.  559 ;  Aurora^  etc.,  R.  Co.  v.  City  of  Lawrence- 
burgh,  56  Ind.  80  ;  Hedrick  v.  Kramer,  43  Ind.  362.  As  it  was 
said  in  Aurora,  etr...  It,  Co.  v.  City  of  Laiorencobnrgh,  supra, 
^'Construction  has  ever  been  a  potent  agent  in  harmonizing  the 
bperation  of  statutes  with  equity  and  justice  "  Statutes  are  to  he 
80  construed  as  to  make  the  law  one  uniform  system,  not  a  cot^ 
lection  of  diverse  and  disjointed  fragments.  When  tins  principle 
of  construction  is  adopted,  **an  enactment  of  to-day  hais  the  b»*nefit 
of  judicial  renderings  extending  back  through  centuries  of  past 
litigation."  Bish.  Writ.  Laws,  §  24-2J.  "A  atatute,"  says  the 
arthor  just  referred  to,  *'  must  be  construed  equally  by  itself  and 
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by  the  rest  of  the  hiw.  The  mind  of  the  interpreter,  if  narrow, 
will  stamble.'*  ''The  completed  doctrine,  resulting  from  a  bring- 
ing together  of  its  parts,  is,  that  all  laws,  written  and  unwritten, 
of  whatever  sorts  and  at  whatever  different  dates  established,  are 
to  be  construed  together,  contracting,  expanding,  limiting,  and 
extending  one  another  into  one  system  of  jurisprudence,  as  nearly 
harmonious  and  rounded  as  it  can  be  made  without  violating  an- 
yielding  written  or  unwritten  terms."  Bish.  Writ  Lawa, 
§§  113if,  86. 
Petition  for  rehearing  overruled. 
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Although  a  master  maj  have  directed  a  servant,  throDgh  bis  saperiatende&t, 
to  wipe  off  a  machine  while  in  motion,  without  caution  as  to  the  danger  of 
■0  doing,  jet  if  the  danger  is  apparent  and  the  servant  in  doing  so  allows  the 
waste  which  he  is  using  for  the  parpose  to  liang  down  and  be  caoght  in  tba 
cog-wheels  below,  this  is  fatal  contributory  negligence.* 

ACTION  for  personal  injury  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

B.  Harri9on,  W.  H.  H.  Mitter  and  J.  B.  Slam,  for  iq^fwDant 

J7.  N.  Spaan^  for  appellee. 

Mitch  RLL,  J.  This  action  was  brought  by  Louis  B.  Bandall  to 
recover  damages  for  an  injury  sustained  by  him  while  in  the  service 
of  the  Atlas  Engine  Works. 

The  evidence  tended  to  show  that  the  appellee  was  within  a  fsw 
days  of  nineteen  years  old  at  the  time  he  engaged  in  the  appellants 
service;  that  he  was  an  intelligent,  active  young  man,  having  the 
ordinary  experience  and  development  of  persons  of  that  age;  that 
he  had  worked  some  about  a  blacksmith  shop,  at  farming  and 

*  See  Fimes  v.  P?imps  (39  Ark.  17),  48  Am.  Bep.  264;  Wmamt  v.  Ohurdtilk 
afUf.304. 
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bridge  bailding,  bat  had  no  particalar  ezpcrienoe  with  machinery 
sach  *is  that  used  in  the  appellant's  shops. 

lie  was  employed  by  the  superintendent  of  the  appellant's  boiler 
department  as  a  helper  to  one  Smith  Walker,  whose  business  was  to 
attend  to  the  operation  of  a  certain  machine  called  a  *'  flange  punch/' 
which  was  a  machine  used  for  drilling  or  punching  holes  in  boiler  iron. 
The  evidence  tended  to  show  that  he  was  subject  to  the  direction  of 
Walker,  so  far  as  receinng  from  him  instructions  as  to  his  duties  in 
connection  with  the  operation  of  this  machine.  This  machine  con- 
sisted of  a  heavy  iron  frame  four  or  five  feet  in  length,  and  about 
twelve  or  fourteen  inches  wide,  and  of  suitable  height,  and  had,  as 
part  of  its  gearing,  to  give  motion  to  the  punch  which  was  adjusted  to 
it,  two  cog-wheels  indenting  into  each  other,  the  larger  of  which  was 
forty-two  inches  in  diameter,  and  the  smaller  seven  inches.  These 
were  operated  by  a  belt  passing  over  a  pulley  connected  with  the  ma- 
chine, thence  passing  over  a  pulley  on  a  line-shaft  attached  to  the 
bailding.  When  in  motion,  the  evidence  tended  to  show  that  the 
larger  cog-wheel  made  from  forty  to  fifty  revolutions  per  minute,  and 
the  smaller  one  about  two  hundred,  and  that  the  point  of  its  indenta- 
tion of  the  two  wheels  was  about  nine  inches  from  the  top  of  the  frame 
4ind  from  three  to  five  inches  out  from  the  side  of  the  body  or  frame. 

The  plaintiff  testified  that  on  the  fifth  day  after  he  entered  the 
defendant's  service,  he  was  directed  by  Walker  to  procure  some 
**  waste  "  from  the  tool-room,  and  during  the  temporary  absence  of 
Walker  from  the  machine,  wipe  off  the  top  of  the  frame,  while  the 
wheels  were  in  motion.  He  also  testified  that  he  was  not  cautioned  by 
Walker,  or  any  one  else,  concerning  the  danger  of  getting  his  hands  or 
person  into  the  cog-wheels,  and  that  he  had  no  directions  how  to  pre- 
vent his  hands  from  becoming  involved  in  these  wheels  while  wip- 
ing off  the  top  of  the  frame.  On  the  other  hand.  Walker  testified 
that  he  was  temporarily  called  away  from  his  post  by  the  superin- 
tendent ;  that  he  gave  the  appellee  no  directions  to  wipe  off  the 
machine  at  all ;  that  there  was  no  particular  necessity  for  wiping 
it  off  at  that  time ;  and  that  he  had  on  several  occasions  before  that 
cautioned  him  not  to  get  his  *^  hands  in  the  cog-wheels"  and  not 
to  go  too  close  to  the  wheels. 

While  engaged  in  wiping  off  the  top  of  the  frame  of  this  machine, 
the  appellee's  hand  was  caught  between  the  cog-wheels,  and  was  so 
crushed  and  lacerated  that  the  loss  of  all,  save  the  thumb  and  one 
finger,  resulted. 
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It  wBB  ehown  that  ^ter  the  injor;  tho  cog-wbeels  were  covered, 
or  "  boxed,"  ae  it  is  termed,  and  that  the  danger  in  leaving  the 
wheels  exposed  true  not  so  much  to  persons  at  work  with  or  abont 
the  machine,  as  to  persons  passing  by  it. 

The  injury  appears  to  have  occurred  in  this  way  :  While  the  i^ 
pellee  was  wiping  off  the  top  of  the  machine,  instead  of  holding  the 
"  waste"  compactly  in  his  baud,  he  allowed  shreds  or  ends  of  it  to 
dangle  below  his  hand,  and  the  ends  so  hanging  down  becoming 
involved  in  the  cog-wheels,  his  hand  was  drawn  into  the  vheels  and 
injured  as  described. 

There  was  a  general  verdict  for  the  plaintilT  below,  and  with  the 
general  verdict  the  jury  returned  answers  to  special  interroga- 
tories. 

By  these  answers  the  jury  returned  that  the  plaintiff  and  Smith 
Walker  were  co-employees,  and  that  he  was  a  young  man  about 
nineteen  years  old  at  the  time  of  the  injury,  of  average  intelligence 
and  capacity,  and  that  the  danger  from  the  cog-wheels  was  appar- 
ent to  any  person  of  ordinary  intelligence  and  capacity. 

Over  motions  for  a  new  triid,  and  for  judgment  on  the  special 
findings  of  the  jury,  the  plaintiff  had  judgment. 

Counsel  for  appellant  contend  that  there  is  a  fatal  variance  in 
the  proof  as  to  some  of  the  essential  avermentB  in  the  complaint 

It  is  averred  in  the  complaint  that  the  machine  at  vhich  the 
plaintiff  was  injured  was  defective  in  construction,  in  that  it  re- 
quired frequent  cleaning,  and  could  not  be  stopped  for  that  purpose, 
but  hod  to  be  cleaned  while  in  motion  ;  that  the  cog-wheels,  being 
exposed  and  without  covering,  were  a  source  of  constant  danger  to 
those  operating  the  machine,  and  that  tho  defendant,  with  fnll 
knowledge  of  the  plaintiff's  youth  and  inexperience,  "directai, 
ordered  and  compelled  "  him  to  clean  it  while  in  motion. 

It  is  insisted  that  there  was  no  evidence  whatever  showing  that 
the  defendant  ordered,  directed  or  compelled  the  plaintiff  to  clean 
the  machine  while  it  was  in  motion.  From  tlie  evidence  given,  the 
jury  may  have  found  that  Randall  was  employed  by  the  superin- 
tendent of  the  boiler  department,  and  that  he  was  subject  to 
Wa'ker's  orders.  There  is  also  evidence  from  which  it  may  have 
been  found  that  Walker  directed  him  to  wipe  off  the  top  of  Uie  ma- 
chine while  it  was  in  motion,  without  giving  him  any  caution  with 
respect  to  the  danger  of  so  doing. 

The  argument  of  counsel  is  that  Walker  and  Randall  were  fellow 
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serrants  engaged  in  the  same  general  employment,  and  cono 
that  Walker  did  order  or  direct  him  as  claimed,  without  givinj 
notice  or  proper  caution,  yet  as  this  was  but  the  negligence  or  I 
of  a  fellow  servant,  it  is  said  this  cannot  be  imputed  to  the  m  i 
So  far  as  the  service  in  which  they  were  engaged  pertained  to 
common  employment,  in  operating  the  machine,  they  were  b(  | 
doubt  fellow  servants.     If  either  sustained  an  injury  from  the 
ligence  of  the  other,  while  so  engaged,  the  master  is  not  liable 
is  claimed  however  that  the  appellee  was  put  under  subjecti  i 
Walker,  and  that  ho  was  directed  to  obey  his  orders,  and  th(  i 
was  not  cautioned  of  the  danger  of  the  particular  service  req  i 
of  him  when  he  received  the  injury. 

One  of  the  well  recognized  duties  of  a  master  is  not  t  i 
pose  an  inexjierienced  servant,  afc  whose  hands  he  requires  a 
gerous  service,  to  such  danger  without  giving  him  warning, 
must  also  give  him  such  instruction  as  will  enable  him  to  avoi 
jury,  unless  both  the  danger  and  the  means  of  avoiding  it  whi 
is  performing  the  service  required  are  apparent.  These  are  ol 
tions  of  the  master,  and  he  cannot  exempt  himself  from  Habili 
delegating  his  power  to  command  the  servant  to  another  upon  t^ 
the  obligation  to  instruct  and  caution  is  also  imposed. 

If  the  agent  or  servant  upon  whom  the  power  to  comma 
given  exercises  the  power,  and  fails  to  discharge  the  obligatioi 
the  hurt  of  the  servant  who  is  without  fault,  the  failure  is  th  \ 
the  master,  and  he  must  respond. 

The  master  having  subjected  the  servant  to  the  comman 
another  without  information  or  caution  with  respect  to  all  sue!  i 
ligations  as  the  master  owes,  the  other  stands  in  the  master's  j  I 
and  this  is  so  notwithstamling  the  two  servants  are,  as  regard  \ 
common  employment,  fellow-servants. 

If  the  master  has  by  general  or  special  instructions  defined 
duty  and  authority  of  each  with  respect  to  the  other,  or  give 
stmctions  covering  the  subject  of  their  employment,  so  as  to 
no  authority  to  the  one  over  the  other,  or  so  as  to  point  on : 
danger  of  the  service  and  the  means  of  avoiding  such  danger 
rule  can  have  no  application.     MUcMly.  Robinson^  80  Ind.  i 
8.  c,  41  Am.  Rep.  812 ;  Indiana  Car  Co.  v.  Parker,  100  Ind.  I 
Railroad  Co.  v.  F<9rty  17  Wall.  553  ;  Ldlor  v.  (M&tfjo,  etc,  R.  Co, 
III.  401  ;  8.  c,  4  Am.  Rep.  616 ;  BrabbUe  v.  Chictgo,  etc.,  R.  Co 
Wis.  28S) ;  Jtinff  v.  Ohio,  etc.,  R.  Co.,  8  Am.  &  Eng.  R.  Cases,  I 
Vol.  L  — 101 


802  INDIANA, 

Atks  Engine  Works  t.  BandalL 


Shannjf  v.  Androscoggin  Mitts,  66  Me.  4^0 ;  BaaeUr  t.  Bob&riM^  44 
Old.  187 ;  s.  c,  13  Am.  Rep.  160 ;  Atchison^  etc.,  R.  Co.  t.  HoU,  29 
Kans.  149 ;  Cooley  Torts,  653  to  563,  and  notes ;  %  Tliomp.  N^. 
976.  978,  979,  1028  to  1033. 

As  applicable  to  the  facts  and  circumstances  dcTeloped  in  thia 
case,  two  things  were  material  to  be  proved  in  order  to  fix  the  liabil- 
ity of  the  appellant :  1.  That  the  danger  to  which  the  appellee  was 
exposed,  and  which  was  the  proximate  cause  of  the  injury,  was  one 
which  was  known,  or  might  reasonably  hare  been  apprehended  by 
the  appellant.  2.  That  such  danger  was  one  which,  by  the  exercise 
of  the  faculties  of  the  appellee,  when  directed  to  the  thing  he  was 
commanded  to  do,  was  not  open  to  his  observation  and  apprehen- 
sion, assuming  that  he  was  giving  care  and  attention  to  the  work 
required  of  him.  Upon  both  of  these  propositions  we  think  the 
proof  falls  short  of  making  out  the  case. 

The  proximate  cause  of  the  injury  grew  out  of  the  fact  that  the 
appellee,  in  wiping  off  the  top  of  the  machine,  needlessly  held  the 
waste  in  his  hand  in  such  manner  as  to  permit  the  ends  or  parts  of 
it  to  hang  down  about  nine  inches  below,  and  from  three  to  five 
inches  out  from  the  top  line  of  the  frame,  and  by  that  means  to 
become  involved  in  the  revolving  cog-wheels.  Conceding  that 
Walker  directed  him  to  wipe  off  the  machine  with  waste,  and  that 
he  gave  him  no  caution,  about  which  there  is  serious  dispute,  yet  be 
could  not  know  or  reasonably  apprehend  that  he  would  do  it  in  the 
manner  described.  The  act  of  the  appellee  in  permitting  the  sab- 
stance  employed  in  wiping  the  machine  to  hang  down  in  the  man- 
ner stated,  presumably  under  his  immediate  observation,  was  a 
thing,  under  the  circumstances,  so  highly  improper  and  unnecessary 
in  any  possible  contingency,  that  the  foreman  could  not  reasonably 
have  anticipated  that  it  might  occur.  A  reasonably  prudent  and 
cautious  foreman  might  well  believe  that  the  work  could  be  safely 
done,  if  done  in  a  manner  which  the  appearances  and  exigencies  of 
the  situation  itself  would  suggest  to  a  person  nineteen  years  old, 
and  he  had  a  right  to  rely  upon  the  fact  that  what  he  directed  to 
be  done  would  be  done  with  due  regard  to  all  the  hazards  which 
were  open  to  the  perception,  and  which  must  lie  immediately  under 
the  eyesight  of  the  appellee,  if  he  wa3  giving  attention  to  the  very 
thing  which  he  was  directed  to  do.  Ordinary,  usual  or  probable 
consequences  resulting  from  attentive  application  to  the  service 
demanded,  the  foreman  was  bound  to  anticipate  and  caution  against, 
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but  he  was  not  boand  to  anticipate  extraordinary,  annsoal  and  im- 
probable oecarrences  which  invoked  inattention  on  the  part  of  the 
appellee.  And  so  as  to  the  other  reqnisite  to  the  appellant's  liabil- 
ity,  it  seems  clear  to  us,  npon  the  appellee's  own  statement,  that  if 
he  had  been  giving  attention  to  what  he  was  doing,  the  injury 
woald  not  have  occurred. 

Every  hjrpothesis  upon  which  the  facts  can  be  considered  fails  to 
account  for  the  accident  and  resulting  injury,  except  that  which 
assumes  that  the  appellee  was  not  giving  attention  to  his  hands  and 
the  manner  in  which  the  waste  was  held. 

As  was  said  by  Cooley,  J.,  in  the  case  of  McOinnUy,  Canada 
Southern  Bridge  Co.,  49  Mich.  466;  a.  c,  8  Am.  &  Eng.  R.  R.  Gas. 
135:  ''It  was  thus  made  to  appear  by  his  own  examination  that  he 
was  not  sent  into  unknown  dangers,  and  that  he  was  not  exposed 
to  risks  which  he,  through  immaturity  or  for  any  other.  leasa&r 
failed  to  comprehend." 

Contributory  negligence  on  the  part  of  a  minor,  when  it  is  estab- 
lished, will  defeat  his  right  to  recover  for  an  injury,  precisely  as  in 
the  case  of  an  adult.  Cfiicago,  eie..  By.  Co.  v.  Harney^  28  Ind.28; 
Umback  v.  Lake  Shore,  eie..  By.  Co.,  83  Ind.  191;  Brazil,  etc.,  Co,  v. 
Gain,  98  Ind.  282.  The  case  is  plainly  distinguishable  from  Hill 
▼.  Oueif  55  Ind.  45,  and  the  case  of  Coombs  v.  Ifew  Bedford  Cord- 
age Co.,,  102  Mass.  572;  s.  c,  3  Am.  Rep.  506,  cited  therein. 

In  the  first  case,  a  boy  was  compelled  to  drive  and  manage  a 
wild,  fractious  horse,  on  a  high  embankment  between  two  trains  of 
steam  cars,  and  while  in  that  situation  he  was  injured  by  the  horse 
getting  beyond  his  control,  and  it  was  held  in  that  as  in  the  case 
cited  and  relied  on,  that  the  mere  fact  that  he  could  have  seen  that 
such  place  was  dangerous,  by  exercising  his  faculty  of  eight,  was 
not  suflScient  to  defeat  his  right  to  recover.  In  that  case,  the 
minor  was  compelled  to  go  into  a  situation,  highly  dangerous, 
charged  with  the  management  of  a  horse  whose  control  was  beyond 
his  strength.  No  degree  of  attention  or  strength  at  his  command 
was  of  any  avail.  The  parallel  between  that  case  and  this  is  lost  as 
soon  as  the  two  are  stated.  And  so  in  the  Massachusetts  case,  in 
which  a  boy,  fourteen  years  old,  was  injured  by  coming  in  contact 
with  one  machine  which  was  left  unguarded,  and  in  such  dose 
proximity  to  another  at  which  he  was  employed,  that  in  doing  his 
work  in  the  manner  he  was  instructed  to  do  it,  his  hand  was 
brought  in  contact  with  the  unguarded  machine  and  injured.     In 
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that  case  the  atteution  of  the  boy  was  Decessarilj  directed  to  the 
machioo  at  which  he  was  engaged,  and  not  to  the  nngaarded  ma- 
chine which  inflicted  the  injury.  While  hero  the  Tery  duty  which 
the  appellee  was  required  to  perform  was  such  that  every  moment 
his  attention  was  given  to  it  the  danger  of  the  situation  was  appa- 
rent, and  the  means  of  evading  it  simply  of  his  own  volition.  If  the 
attention  of  the  appelleo  hod  been,  as  in  the  Massachosetts  case, 
withdrawn  from  the  source  of  danger  hy  the  roqniremonts  of  hiB 
employment,  the  case  would  involve  coosiderationa  which  are  cod- 
spicuously  absent.  For  a  case  in  all  respects  parallel,  see  Slumny 
T.  AndroKoggiii  MUU,  60  Me.  420. 

Where  an  inexperienced  servant  is  required  to  perform  a  hazardous 
service,  in  the  performance  of  which  extraordinary  cantion  or  pecu- 
liar skill  i::  required,  in  order  to  enable  him  to  avoid  dangers  which 
may  be  apparent,  it  may  be  a  qncstion  for  a  jnry  to  determine 
whether  nndor  all  circumstances  the  m:tstcr  gavo  sufficient  caution 
of  the  danger  or  adequate  information  of  the  means  necessary  to 
avoid  it,  or  whether  the  servant  was  guilty  of  contributory  negli- 
gence in  not  avoiding  it.  But  the  evidence  in  this  rocord  fails  to 
make  a  case  of  that  character.^  So  far  as  appears  from  the  ovidence 
in  this  case,  no  extraordinary  caution  or  peculiar  skill  was  neces- 
sary to  avoid  the  injury  sustained.  Nothing  was  neocssary  except 
that  the  appellee  should  give  attention  to  his  hands,  over  which  he 
had  complete  control. 

The  conclusion  at  which  wo  have  arrived  ia,  that  upon  the  tacts 
as  presented  by  the  ovidenco  in  the  record,  this  must  bo  held  to  be 
s  case  in  which  both  parties  had  equal  knowlcdgo  of  the  danger  of 
the  service  required,  and  of  the  means  of  avoiding  it.  Iloth  had 
eqnal  knowledge  of  the  consequences  which  would  result  if  the  ap- 
pellee allowed  his  hands  to  become  involved  in  the  cog-wheels,  and 
both  knew  that  the  only  means  necessary  to  avoid  that  result  were 
nothing  more  than  that  tho  appellee  shonld  give  attention  to  the 
work  which  ho  was  set  to  do.  The  appellant  had  a  right  to  expect 
such  attention. 

It  is  suggested  that  upon  the  special  findings  of  the  jnry  judg- 
ment should  huvc  been  rendered  for  the  appellant  notwithstanding 
tho  general  verdict.  This  view  does  not  seem  to  be  seriously 
pressed,  and  while  there  might  bo  some  dilliculty  in  sustaining  the 
general  verdict  as  against  the  special  HndingB,  yet  wo  think  it  it  conld 
be  said  that  it  was  in  all  other  respects  sustained  by  the  evidenoe, 
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there  may  be  some  theory  upon  which  it  might  stand  notwithstand- 
ing  the  special  findings. 

Some  instructions  were  asked  and  refused,  and  some  given 
by  the  court,  upon  which  error  is  predicated,  but  it  is  believed  no 
useful  purpose  can  be  subserved  by  prolonging  this  opinion  with  a 
particular  examination  of  the  instructions  given  or  refused. 

Judgment  reversed  with  costs. 

JudgmetU  reversed. 


Haihusox  v.  Wright. 

(lOOInd.615.) 

Bank — banker's  cheek — eqmUcMs  oarignmenL 

A  bank  cashier's  check,  drawn  on  a  bank  in  another  State,  on  no  particular 
fund,  is  not  a  bill  of  excliange,  and  does  not  operate  as  an  assignment  of  the 
fond,  and  the  holder  is  not  entitled  to  preference  over  depositors  and  gene- 
ral creditors  of  the  insolvent  drawee.* 

ACTION  by  receiver  to  ascertain  rights  to  fund.     The  opinion 
states  the  case. 

8.  Claypooly  W.  A.  KeicJuim,  B.  Harrison,  0.  0.  Hines,  W.  H. 
H.  Miller  and  J,  B.  Blani,  for  appellant. 

71  A.  Tlendrichsy  C,  Baker,  0.  B.  Tlord,  A.  W.  ITendricks,  A* 
Baker,  E.  Daniels,  T.  L.  Sullivan,  A.  Q.  Jones,  (7.  A.  Dryer,  JU 
Howland,  0.  Dyfield  and  J/.  Moores,  for  apixsUecs. 

ZoLLABS,  0.  J.  The  Indiana  Banking  Company,  a  partnership 
engaged  in  the  business  of  banking,  suspended  payment  on  the 
morning  of  August  10th,  1883. 

At  the  time  of  the  suspension,  there  were  outstanding  checks  or 
drafts  drawn  by  the  banking  company  in  favor  of  various  parties, 
and  upon  different  banks  in  different  ciiies.  These  drafts  had  been 
drawn  at  different  dates,  ranging  from  the  preceding  April,  up  to 
and  on  the  day  preceding  the  suspension.  Some  of  these  check- 
holders  were  depositors  with  the  Indiana  Banking  Company,  and 

*  See  Oreedinff  v.  BloamAury  Nat.  Bk,  (46  N.  J.  Law,  255).  ante,  417. 


806  INDIANA. 


Htfiison  ▼.  Wright. 


purchased  the  checks*  by  checks  upon  their  deposits  in  the  bank. 
Others  who  were  not  depositors,  paid  the  cash  for  their  checks. 
Some  of  the  checks  too  were  given  for  collections  made  by  the 
banking  company  for  the  payees  named  therein. 

At  the  time  of  the  saspension.  the  Indiana  Banking  Company 
had  sufficient  funds  in  each  of  the  banks  to  meet  all  checks  drawn 
upon  it,  except  the  United  States  National  Bank  of  New  York. 
To  supply  this  bank  with  funds  to  meet  the  checks  upon  it,  the 
Indiana  Banking  Company  made  checks  in  its  favor  upon  banks  in 
Baltimore  and  Philadelphia,  and  forwarded  them  to  it  for  credit, 
on  the  evening  before  the  suspension.  These  banks  held  sufficient 
funds  of  the  Indiana  Banking  Company,  and  if  they  h^d  paid  the 
checks,  sufficient  funds  would  have  gone  in  the  usual  course  of 
mail  to  the  New  York  bank  to  have  met  all  checks  drawn  upon  it 

Upon  hearing  of  the  failure  of  the  Indiana  Banking  Company, 
the  Baltimore  and  Philadelphia  banks  declined  to  pay  these  checks 
and  yet  hold  the  funds,  subject  to  the  order  of  the  Indiana  Bank- 
ing Company  or  its  receiver. 

At  the  time  of  the  suspension,  the  New  York  bank  had  some 
funds  of  the  Indiana  Banking  Company,  and  paid  them  out  upon 
its  checks.  After  these  funds  were  thus  exhausted  and  the  Balti* 
more  and  Philadelphia  banks  refused  to  pay,  the  New  York  bank 
returned  the  checks  in  its  favor  to  the  receiver  of  the  Indiana  Bank- 
ing Company.  All  of  the  checks  were  duly  presented  to  the  banks 
upon  which  they  were  drawn  within  a  reasonable  time  after  the 
failure  of  the  Indiana  Banking  Company.  This  company 
issued  the  several  checks  in  the  usual  course  of  business,  the 
managers  hoping  and  believing  until  the  morning  of  the  10th  of 
August,  that  they  would  be  able  to  maintain  its  credit,  and  go  on 
with  the  business  of  the  bank. 

The  assets  of  the  Indiana  Banking  Company  have  passed  to  the 
receiver  herein,  appointed  by  the  court,  and  he  is  charged  with  the 
duty  of  settling  its  affairs.  The  assets  are  not  sufficient  to  pay  the 
depositors  and  other  debts  in  fuU. 

The  check-holders  claim  that  they  should  be  preferred,  and  paid 
in  full,  and  thus  they  make  an  issue  with  the  general  creditors. 
The  receiver  commenced  this  action  to  have  an  adjudication  of  the 
rights  of  these  several  parties.  Differing  only  as  to  amounts,  the 
number  and  date,  the  names  of  payees,  and  the  names  of  the  drawees 
(banks),  the  checks  were  as  follows  : 
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Ko.— n.                                   Indianapolis^  Ind., — ,  1883. 
'*  Pay  to  the  order  of 


Dollars. 

" ^  Cashier. 

m 

**To  the  United  States  National  Bank,  New  Yorf 

The  contention  of  the  cheek-holders  is  :  First.  That  the  checks 
are  ordinary  bankers'  checks,  and  that  the  drawing  and  delivery  of 
them  operated  as  an  equitable  assignment  to  them,  pro  tanto^  of 
the  funds  of  the  Indiana  Banking  Company  in  the  hands  of  the 
drawees ;  and  second,  that  whether  this  is  so  or  not,  to  the  ex- 
tent of  making  the  drawees  liable  to  the  payees,  they  operated  as 
an  equitable  assignment  as  between  the  Indiana  Banking  Company 
and  the  payees  of  the  checks,  and  as  the  receiver  takes  the  place 
of  the  bank  in  this  regard,  that  equity  should  be  enforced  against 
him,  and  they  be  paid  in  full. 

Some  of  the  cases  hold  to  this  distinction,  while  others  disregard 
it.    For  convenience,  we  group  the  cases  into  three  classes  : 

First.  A  class  which  holds  that  the  drawing  and  delivering  of  a 
check  do  not  operate  as  an  assignment,  in  any  sense,  of  the  drawer's 
rights  against  the  drawee,  nor  of  funds  upon  which  it  is  drawn,  nor 
give  the  payee  or  holder  any  rights  as  against  the  drawee,  unless 
in  some  way  the  check  is  accepted  by  such  drawee  ;  and  that  hence, 
as  between  the  drawer  and  payee  or  holder,  the  check  does  not 
operate  as  an  assignment  of  the  fund  drawn  upon,  or  of  the  drawer's 
rights  as  against  the  drawee. 

Second.  Another  class  of  cases  holds  that  the  drawing  and  de- 
livery of  a  check  operate  as  an  equitable  assignment,  fro  tanio,  of 
the  fund  in  the  hands  of  the  drawees,  and  give  the  holder  the  right 
to  collect  from  the  drawee  by  suit  These  cases  of  course  hold 
also  that  a  check  operates  as  an  assignment  as  between  the  drawer 
and  payee. 

Third.  Another  class  seems  to  hold  that  whether  a  check  has 
this  effect  or  not,  it  operates  as  an  equitable  assignment  as  between 
the  drawer  and  payee. 

On  account  of  the  diversity  of  rulings  by  the  different  eourts, 
and  the  diverse  reasons  upon  which  they  are  founded,  the  impor- 
tance of  the  questions  involved  and  the  facts  that  a  decision  of 
this  court  is  assailed,  it  seems  necessary  that  we  should  examine  the 
theories  advanced  by  either  side  in  this  case,  and  the  rulings  by 
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01  her  coarts.  Thus  far  we  have  used  the  term  **  check  "  ia  speaking 
of  the  papers  issued  by  the  Indiana  Banking  Company.  li  is  gqd- 
tendcd  however  by  the  appellant,  thiit  they  are  not  checks^  bat 
ordinary  bills  of  exchange.  Ilere  again  the  cases  and  the  law- 
writers  are  in  sharp  conflict.  We  think  that  npon  the  weight  of 
authority,  and  the  bettor  reason^  the  papers  issued  by  the  Indiana 
Banking  Company  should  be  considered  and  held  to  be  banker's 
checks^  drawn  by  one  bank  upon  another  bank.  In  the  case  ef 
Oriffin  V.  Ketnp^  46  Ind.  172,  in  speaking  of  checks,  this  court  said: 
'*  A  check  is  defined  to  be  a  written  order  or  request,  addressed  to 
a  bank,  or  to  persons  carrying  on  the  business  of  bankers,  by  a 
party  having  money  in  their  hands,  requesting  them  to  pay  on  pre- 
sentment, to  another  person  *  *  *  a  certain  sum  of  Bu>ney 
specified  in  the  instrument  It  has  been  said  that  checks  have 
many  resemblances  to  bills  of  exchange,  and  are  in  many  respects 
governed  by  the  same  rules  and  principles  as  the  latter.  But  nut- 
lum  simile  est  idem,  and  their  nature,  obligation,  and  character  are 
in  some  respects  different  from  those  of  common  bills  of  exchange. 
The  circumstances  in  which  they  prinpipally  differ  from  bills  of  ex- 
change or  at  least  from  bills  of  exchange  in  ordinary  use  and  cir- 
culation, are:  1st.  They  are  always  drawn  on  a  bank  or  on  bankers, 
and  are  payable  on  presentment  without  any  days  of  grace.  2d. 
They  require  no  acceptance  as  distinct  from  prompt  payment  3d. 
They  are  always  supposed  to  be  drawn  upon  a  prerious  deposit  of 
funds.  *  *  *  A  check  so  far  differs  from  a  bill  of  exchange 
or  note,  that  its  payment  may  be  countermanded  by  the  drawer 
before  it  is  accepted  or  paid  by  the  bank." 

In  the  case  of  Henehaw  v.  Raot^  60  Ind.  220,  it  was  said  that  de- 
lay in  giving  notice  of  non-payment  does  not  discharge  the  drawer 
of  a  check  from  liability,  unless  damage  results  from  such  delay, 
and  then  only  to  the  extent  of  the  damages  sustained.  This  of 
course  is  not  true  of  a  bill  of  exchange.  Purcell  v.  AUemong,  22 
Gratt  739. 

In  the  case  of  First  Na^l  Bank  of  Oificinnati  v.  Coates,  3  Mc- 
Crary,  9,  it  was  held  that  a  draft  by  one  bank  upon  another  bank 
is  a  check,  though  it  is  apparent  on  its  face  that  the  drawer  and 
drawee  are  residents  of  different  States. 

In  the  case  of  RoserUhal  v.  Masiin  Bank,  17  Blatchf.  318,  a  dnft 
by  a  bank  in  Missouri  on  a  bank  in  New  York  was.  treated  as  a 
banker's  check.     See  also  Moses  v.  Franklin  Bank  of  BaUimore^ 
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34  Md.  574;  Planter^  Bank  y.  Keesee,  7  Heisk.   200;  Planters' 

Bank  v.  Merriii,  7  Heisk.  177;  Lester  Jt  Co.  v.  Oinen,  Jones  S  Co., 

8  Bush,  357. 

FiKST  Class. 

Treating  these  checks  as  such,  did  the  simple  issuing  and  deliv- 
ery of  them,  under  the  circamstances,  without  further  agreement, 
operate  as  an  equitable  assignment  of  the  funds  drawn  upon,  as 
between  the  payees  and  drawees,  or  give  the  payees  any  right  of 
action  agamst  the  drawees?  It  was  held  by  this  court  in  the  case 
of  Nat*l Bankof  Rockoilley.  Second  NalH  Bank  uf  Lafayette,  69  Ind. 
479  ;  &  c«,  85  Am.  Rep.  236,  that  the  payee  of  a  bank  check  cannot 
maintain  an  action  against  the  drawee,  unless  the  check  has  been 
accepted  by  the  drawee.  This  is  the  case  assailed  by  appellees,  the 
holders  and  payees  of  the  checks.  The  conclusion  reached  in  the 
case  is  sustained  by  the  earlier  case  of  Chriffin  t.  Kemp^  46  Ind.  172, 
where  it  was  said:  '^  Although  there  are  cases  to  the  contrary,  it 
seems  clear  upon  principle  and  by  the  great  weight  of  authority, 
that  the  holder  of  a  check  cannot  sue  the  bank  for  refusing  pay- 
ment, in  the  absence  of  proof  that  the  check  was  accepted  by  the 
bank,  or  the  amount  thereof  charged  against  the  drawer."  It  is 
also  in  accordance  with  the  rulings  of  the  English  courts,  and  the 
Supreme  Courts  of  the  United  States,  Louisiana,  New  York,  Masa- 
sachusetttf,  Pennsylvania,  Michigan,  Tennessee,  Virginia,  New  Jer- 
sey, Missouri,  most  of  the  United  States  Circuit  and  District  Courts, 
Parsons  on  Notes  and  Bills,  Morse  on  Banks  and  Banking,  Grant 
on  Banking,  and  all  of  the  law  writers,  as  we  now  recollect,  except 
Mr.  Daniel  in  his  work  on  Negotiable  Instruments. 

The  Case  of  Griffin  y.  Kenip^  supra]  was  based  upon  the  case  of 
the  Bank  of  Hie  Republic  y.  Millard,  10  Wall.  152,  which  seems  to 
be  treated  as  a  leading  case,  partly  perhaps  on  account  of  the  high 
authority  from  which  it  emanates,  "that  was  an  action  by  the 
payee  of  an  unaccepted  bank  check  against  the  bank  upon  which  it 
was  drawn,  and  it  was  held  that  he  could  not  recover. 

The  court  said :  **  As  checks  on  bankers  are  in  constant  use  and 
have  been  adopted  by  the  commercial  world  generally  as  a  substitute 
for  other  modes  of  payment,  it  is  important,  for  the  security  of  all 
parties  concerned,  that  there  should  be  no  mistake  about  the  status 
which  the  holder  of  a  check  sustains  toward  the  bank  on  which  it 
is  drawn.  It  is  very  dear  that  he  can  sue  the  drawer  if  payment  is 
refused,  but  can  he  also  in  such  a  state  of  (we  s^^  ^^  bank  ?  It 
Vol.  L  — 102 
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k  ooDoeded  that  the  depoeitor  caa  bring  aBsampeit  for  the  breach 
of  the  oontract  to  honor  his  checkB,  and  if  the  holder  has  a  similar 
rights  then  the  anomaly  is  presented  of  a  right  of  action  upon  one 
promise,  for  the  same  thing,  existing  in  two  distinct  persons,  at  the 
same  time.  On  principle,  there  can  be  no  foundation  for  an  action 
on  the  part  of  the  holder,  unless  there  is  a  priyity  of  contract  be- 
tween him  and  the  bonk.  How  can  there  be  snch  a  privity  when 
the  bank  owes  no  duty  and  is  under  no  obligation  to  the  holder  ? 
The  holder  takes  the  check  on  the  credit  of  the  drawer  in  the  belief 
that  he  has  funds  to  meet  it,  but  in  no  sense  can  the  bank  be  said 
to  be  connected  with  the  transaction.  If  it  were  true  that  there 
was  a  privity  of  contract  between  the  banker  and  holder  when  the 
check  was  given,  the  bank  would  be  obliged  to  pay  the  check,  al- 
though the  drawer,  before  it  was  presented,  had  countermanded  it, 
and  although  other  checks,  drawn  after  it  was  issued,  but  before 
payment  of  it  was  demanded,  had  exhausted  the  funds  of  the  de- 
positor. *  *  *  The  right  of  the  depositor,  as  was  said  by  an 
eminent  judge,  is  a  chose  in  action,  and  his  check  does  not  transfer 
the  debt,  or  give  a  lien  upon  it  to  a  third  person  without  the  as- 
sent of  the  depositary.^ 

It  was  said  further,  that  the  relation  between  the  depositor  and 
depositary  is  that  of  creditor  and  debtor ;  that  the  money  deposited 
becomes  the  money  of  the  depositary,  to  be  used  and  loaned  as  its 
own,  as  it  may  choose ;  that  the  contract  is  purely  a  legal  one, 
without  any  element  of  trust  whatever.  It  was  said  further,  that 
it  may  be,  that  if  it  could  be  shown  that  the  depositary  has  chaiged 
the  depositor  with  the  amount  of  the  check,  the  payee  might  re- 
oover,  as  for  money  had  and  received. 

The  case  of  First  Nai.  Bank  v.  WhUmany  94  U.  8.  343,  was  an 
acftion  by  the  payee  of  a  check  against  the  depositary.  The  reason, 
ing  in  the  above  case  was  adopted. 

In  the  case  of  Oase  v.  Hefiderson,  23  La.  Ann.  49  ;  s.  c,  8  Am. 
Bep.  590,  it  was  held  that  the  payee  and  holder  of  a  check  upon  a 
bank  could  not  set  it  off  against  a  note  which  the  bank  held  against 
him.  The  decision  is  based  upon  the  case  of  Bank  of  the  RejnMic 
V.  Millard,  supra. 

The  case  of  Dgkers  ▼.  Leather  Manufadurenf  Bank,  11  Paige, 
612,  was  an  action  by  the  check-holder  against  the  bank  upon  which 
it  was  drawn.  It  was  held  by  the  chancellor  that  he  could  not  recover. 
After  the  check  was  drawn  and  delivered  to  the  payee,  the  dvaww 


NOVEMBER  TERM,  1884.  g]] 


Harriaon  ▼.  Wright. 


notified  the  bank  not  to  pay  it,  and  after  the  payee  had  demanded 
payment  of  the  bank  the  drawer  withdrew  his  deposits.  It  waa 
aaid  that  priority  of  a  check  does  not  entitle  the  holder  to  priority 
of  payment,  and  that  when  seyeral  checks  are  drawn  on  a  deposit, 
the  bank  is  not  bound  to  settle  priorities ;  that  it  would  be  impos- 
aible  for  banks  to  do  business  if  they  were  bound  to  settle  conflicting 
claims  of  check-holders ;  that  at  any  time  before  acceptance  and 
payment  the  drawer  may  countermand  the  check  ;  that  the  drawing 
and  delivery  of  a  check  do  not  operate  as  a  specific  appropriation, 
pro  ianto,  of  the  fund  upon  which  it  is  drawn,  to  the  exclusion  of 
subsequent  checks,  and  that  the  rule  as  to  the  assignment  of  par- 
ticular funds  cannot  be  applied  to  checks.  The  ruling  has  been 
adhered  to  in  the  State  of  Kew  York.  See  Chapman  v.  If AtYa,  2 
Sold.  41*^  ;  Risley  v.  F/ienix  Bank,  83  N.  Y.  318 ;  s.  o.,  38  Am. 
Rep.  421 ;  Duncan  t.  Berlin,  60  N.  Y.  151 ;  People  t.  Merchants, 
etc..  Bank,  78  N.  Y.  269 ;  s.  c,  34  Am.  Rep.  532. 

In  the  case  of  Carr  y.  NaVl  Security  Bank,  107  Mass.  45;  s.  c,  9  AmJ 
Rep.  6,  was  an  action  by  the  holder  of  a  check  against  the  drawee. 
It  was  based  in  part  u]K)n  a  special  agreement  by  the  bank  with  the 
depositor,  to  pay  all  checks  that  he  might  draw  upon  it  to  the  ex- 
tent of  the  fund  deposited.  It  was  held  that  the  relation  between 
the  depositor  and  bank  was  that  of  creditor  and  debtor,  and  not  of 
principal  and  agent,  or  trustee  and  cestui  que  trust;  that  the  check 
did  not  operate  to  transfer  any  interest  in  the  fund,  either  legal  or 
equitable;  that  while  the  dishonor  of  thecheck  would  render  the  bank 
liable  to  the  drawer,  the  payee  could  not  maintain  an  action  against 
it,  and  that  the  general  agreement  of  the  bank  to  pay  all  checks 
drawn  upon  it  by  the  depositor  could  not  be  taken  advantage  of  by 
the  check-holders  as  a  promise  made  for  their  benefit,  because 
when  the  promise  was  made,  it  was  not  known  who  the  check- 
holders  would  be,  nor  the  amount  of  the  checks  they  might 
hdd. 

In  the  case  of  Loyd  v.  McCaffrey,  46  Penn.  St  410,  it  was  held 
that  a  check  upon  a  banker  is  not,  of  itself,  an  appropriation  of 
the  funds  in  his  hands  belonging  to  the  drawer,  unless  it  plainly 
appears  that  the  fund  claimed  was  the  one  designated,  out  of  which 
payment  was  to  be  made ;  and  that  an  agreement  between  the 
drawer,  payee  and  banker,  that  if  an  attachment  was  levied  on  the 
drawer's  funds,  the  check  should  at  once  be  passed  to  the  credit  of 
the  payee,  and  charged  to  the  drawer,  did  not  amount  to  an  assign- 
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meut,  or  ruise  a  trust  in  ftiTor  of  the  payee  ;  nor  was  it  a  preaeot 
uppropriai  ioQ  of  the  money. 

lu  the  case  of  Secoiut  Xal'l  Bank  v.  Williama,  13  Mich.  28'.*,  iti 
WHS  held  that  without  acceptance  by  the  bank,  or  some  special  un- 
dertaking on  its  part,  the  bank  conld  not  be  held  liable  upon  b 
check,  even  though  drawn  for  the  f iiU  amount  of  the  deposit ;  that 
iu  such  case  there  ia  no  privity  between  the  payee  and  drawee ;  that 
the  only  remedy  of  the  former  is  agaimit  the  drawer,  and  that  the 
payee  does  not  take  an  unaccepted  check,  relying  upon  the  credit 
of  the  drawee,  bnt  upon  that  of  the  drawer. 

The  Supreme  Court  of  Tennessee,  in  the  case  of  I'tanlera'  Bank 
V.  Merrilt,  supra,  approved  of  the  ruling  in  Bank  of  Republic  v. 
Millard,  supra,  and  held  that  the  holder  and  payee  of  a  check  or 
draft,  drawn  by  a  bank  in  Tennessee  upon  a  bank  in  New  Orleans, 
had  no  right  of  action  on  the  check  against  the  New  Orleans  bant 

In  the  case  of  ifosea  v.  Franklin  Bank  of  Ballimore,  34  Md. 
671,  it  wad  held  that  a  check  does  not  operate  as  an  awignment, 
pro  tanto,  of  the  fund  upon  which  it  is  drawn,  nntil  it  is  accepted, 
or  certified  to  be  good  by  the  bank  holding  the  funds  ;  that  the 
bank  npon  which  it  is  drawn  cannot  be  held  liable  to  the  payee 
on  the  cheek  itself ;  that  the  obligation  of  the  bank  upon  which  a 
check  is  drawn  by  a  depositor  to  accept  and  pay  is  not  to  the  boldei 
of  the  check,  but  to  the  drawer,  and  that  therefore  the  bank  is 
bound  to  obey  the  instructions  of  the  drawer  not  to  pay.  See  also 
Furcell  v.  AUmnong,  'ii  Gratt  739.  Also  U.  S.  Glrcait  Ooorts : 
Etaex  Oounty  Nafl  Bank  v.  Bank  of  Montreal,  7  Biss.  193  ;  ^.  tf 
B.  Strain  t.  Gourdin,  11  NaL  Bk.  Beg;.  166 ;  Botenthal  t.  Ma^in 
Bank,  tupra;  German  Savings  Institution  t.  Adas,  1  MoOrazj, 
601. 

Ur.  Morse,  in  bis  work  on  Banks  and  Banking,  at  page  275,  says : 
"  A  check  which  has  not  been  accepted  by  the  bank  on  whiob  it  is 
drawn,  does  not  operate  as  an  assignment  to  the  payee  of  the  stim 
tor  which  it  is  give?^"  Parsons,  in  his  work  on  Notes  and  Bills, 
ToL  3,  p.  60,  el  seq.,  states  the  same  rule,  and  cites  numerous  cases 
in  support  of  it,  among  them  English  cases. 

In  the  case  of  Ilopkinson  t.  Forsler,  L.  B.,  19  £q.  74,  it  was 
held  by  the  English  court  that  a  check  is  clearly  not  an  assignment 
of  money  in  the  hands  of  a  banker,  and  that  a  banker  who  disbonoTB 
it  is  not  liable  to  a  suit  in  equity  by  the  holder.  See  also  Bettatng 
T.  Majoribaaks,  8  £ng.  L.  &  £q.  513  ;  Crsoeling  v.  Btootnaburt/  .\afl 
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Bank,  46  N.  J.  L.  255;  s.  c,  ante,  417.  Many  other  cases  to  the 
Bomo  effect  might  be  cited.  The  same  rale  has  been  applied  to  bills 
of  exchange.  1  Pars.  Notes  and  Bills,  330-1;  Bank  of  Cwnmerce  y. 
Bogy,  44  Mo.  1;  Kimball  t.  Donald,  20  Mo.  677;  Jones  v.  Pacific 
Wood,  etc.,  Co,,  13  Nev.  359;  8.  o.,  29  Am.  Rep.  308;  Hopkins  v. 
Beebe,  26  Penn.  St.  85;  Wheehr  v.  Stone,  4  Gill,  38;  Bush  v.  Foots, 
58  Miss.  5;  8.  c,  38  Am.  Rep.  310;  Sands  y.  Matthews,  27  Ala.  399; 
Firttt  Nat.  Bank,  etc.,  y.  Dubuque,  etc..  By.  Co.,  52  Iowa,  378;  8.  c^ 
35  Am.  Rep.  280. 

Of  course  there  is  a  difference  between  bank  checks  and  bills  of 
exchange,  as  we  haye  seen,  but  there  is  enough  similarity  to  make 
the  adjudications  upon  one  of  some  weight  upon  the  other. 

In  accord  with  these  cases  are  the  cases  holding  that  a  check  does 
not  operate  as  an  assignment  as  between  the  drawer  and  payee,  or 
in  any  way  giye  the  payee  or  holder  of  the  check  a  preference  as 
against  the  general  creditors  of  the  drawer. 

The  facts  in  the  case  of  PeoiAe  y.  Merchants,  etc..  Bank,  78  N. 
Y.  269y  were  as  follows:  A.  gave  a  check  upon  a  bank  in  Troy,  in 
which  he  was  a  depositor.  The  check  became  the  property  of  a 
bank  in  New  York,  which  forwarded  it  to  the  Troy  bank  for  pay- 
ment The  Troy  bank  charged  the  depositor  with  the  amount,  re- 
turned the  check  to  him  as  paid,  and  forwarded  to  the  New  York 
bank  a  check  or  draft  for  the  amount  upon  another  New  York  bank 
This  check  was  not  paid,  and  the  Troy  bank  passed  into  the  hands 
of  a  receiyer.  The  New  York  bank,  holding  the  unpaid  check, 
petitioned  to  haye  the  receiyer  pay  the  check  in  full.  The  court 
held  that  this  should  not  be  done,  and  placed  the  holding  on  the 
ground  that  the  relation  of  the  depositor  and  depositary  is  that  of 
creditor  and  debtor,  and  that  by  the  action  of  the  Troy  bank  it  be- 
came simply  the  debtor  of  the  bank  holding  the  check,  without  any 
element  of  trust,  and  that  by  accepting  the  check,  instead  of  the 
cash,  the  New  York  bank  trusted  the  Troy  bank. 

The  case  of  Attorneif-Oeneral  y.  Continental  L.  Ins.  Co.,  71  N. 
Y.  825;  8.  c,  27  Am.  Rep.  55,  was  an  action  by  the  payee  of  a 
check  to  haye  the  receiyer  of  the  drawer  pay  the  check  in  full,  on 
the  ground  that  as  between  the  drawer  and  payee,  the  check  oper- 
ated as  an  equitable  assignment.  It  was  held  that  this  could  not 
be  allowed.  The  ruling  was  placed  substantially  on  the  same 
ground  as  the  case  last  aboye,  with  the  additional  reason,  that  such 
a  holding  is  indispensably  necessary  to  the  safe  transaction  of  com- 
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mercial  biuiness.     See  also  hunt  t.  Bank  of  North  Amoriea^  49 
Barb.  291. 

The  foots  in  the  leoent  case  of  Orammel  y.  Oarmer,  19  Cent  L.  J. 
492,  were  as  follows:  A  banker  in  Michigan  sold  a  draft  or  check  on 
a  bank  in  New  Tork,  and  before  it  was  presented  for  payment  made 
an  assignment  for  the  benefit  of  creditors.  Payment  was  refused 
by  the  New  York  bank  on  account  of  the  assignment  The  action 
was  by  the  payee  of  the  check  to  have  the  assignee  pay  the  check 
in  fall,  on  the  ground  that  as  between  the  drawer  and  payee  it  oper- 
ated as  an  equitable  assignment.  It  was  held  by  the  court,  Coolbt, 
0.  J.,  delivering  the  opinion  (Sherwood  dissenting),  that  the 
payee  and  holder  of  the  check  was  not  entitled  to  such  preference. 

The  facts  in  the  recent  case  of  Dickimon  v.  Ooaiea,  79  Ho.  250; 
a.  0.,  49  Am.  Bep.  228,  were  as  follows:  The  Mastin  Bank  of  Kan- 
sas City  drew  a  check  or  draft  upon  a  New  York  bank,  and  hetoie 
it  was  presented  for  payment  made  an  assignment  for  the  benefit  of 
creditors.  The  assignee  drew  the  funds  from  the  New  York  bank. 
The  action  was  against  him  to  have  the  check  paid  in  full,  on  the 
theory  that  the  check  worked  an  equitable  assignment,  and  hence 
the  assignee  held  the  fund  for  the  use  of  the  holder  of  the  checks. 
The  decision  was  adverse  to  this  claim,  and  was  based  upon  the 
ground  that  the  relation  of  the  depositor  and  depositary  was  that 
of  creditor  and  debtor,  and  that  the  check  was  not  for  the  whole 
•of  the  fund,  nor  for  any  particular  fund,  and  contained  no  terms 
of  transfer,  and  hence  before  acceptance  did  not  work  an  equitable 
assignment.  In  a  case  that  grew  out  of  the  failure  of  the  same  bank, 
and  upon  a  state  of  facts,  in  all  essentials,  identical  with  the  facts  in 
the  case  last  above,  the  same  ruling  was  made  by  the  U.  S.  Cir- 
cuit in  New  York,  by  Blatchfobd,  J.  BossnihalY.  Masiin  Bankj 
supra.  The  same  ruling  was  made  in  the  case  of  WinUr  v.  Drury, 
1  Seld.  525.  The  same  doctrine  has  been  applied  to  biUs  of  ex- 
change. 

It  will  be  noticed,  upon  an  examination  of  these  cases  and  others 
holding  the  same  doctrine,  that  they  are  in  the  main  based  upon 
the  ground,  that  because  the  check  does  not  operate  as  an  equitable 
assignment  as  between  the  payee  and  the  drawee,  it  does  not  as  be- 
tween the  drawer  and  payee,  and  hence  does  not  entitle  the  payee 
or  holder  to  a  preference.  The  case  of  Coais  v.  First  Nat.  Bank  of 
Emporia^  91  N.  Y.  20,  is  not  in  conflict  with  these  cases.  Beo- 
ognizing  the  doctrine  of  former  oases,  it  was  held  that  the  trans- 
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actioashowedy  as  it  did,  that  there  was  an  intention  to  transfer, 
and  a  transfer  of  the  f and. 

Second  Glass  of  Oases. 

The  case  of  Munn  v.  Burch^  25  IlL  21,  was  an  action  by  a  check- 
holder  against  the  bank  apon  which  it  was  drawn.  It  was  held 
that  he  could  recover,  and  that  npon  presentation  of  the  check, 
both  tho  legal  and  equitable  right  to  the  money  of  the  drawer  in 
the  hands  of  the  bank  passed  to  him.  In  the  course  of  the  opinion 
it  was  stud,  that  upon  receiving  the  deposit  the  bank  impliedly 
agrees  with  the  depositor  to  pay  it  out  on  the  presentation  of  his 
checks,  in  such  sums  as  those  checks  may  call  for,  *'  and  with  the 
whole  world  he  agrees  that  whoever  shall  become  the  owner  of  such 
check  shall  upon  presentation  thereby  become  the  owner,  and  en- 
titled to  receive  the  amount  called  for  by  the  check,  provided  the 
drawer  shall  at  that  time  have  that  amount  on  deposit."  It  is 
said  further:  '^  Surely  every  sound  lawyer  will  at  once  preceive  a 
privity  of  contract  between  the  banker  and  the  holder  of  the  check, 
created  by  the  implied  promise  held  out  to  the  world  by  the  banker, 
on  one  side,  and  the  receiving  of  the  check  for  value  and  present- 
ing it  on  the  other."  And  still  further  :  ''  It  is  a  familiar  principle 
of  daily  illustration,  that  a  promise  made  to  the  public,  that  the 
performance  of  a  particular  act  shall  entitle  the  person  performing 
the  act  to  a  particular  right,  is  a  valid  assumpsit  to  such  person." 
See  Fourth  Nat.  Bank  of  Chicago  v.  Gity  Nat.  Bank  of  Grand 
Rapids,  68  111.  398 ;  Chicago  Marine,  otc.,  Lks.  Co.  v.  Stanford,  28 
Ill«  168  ;  Union  Nat.  Bank  v.  Oceana  County  Bank,  80  ioi.  212  ; 
8.  c,  22  Am.  Rep.  185.  In  this  case  it  was  further  held,  that 
after  the  check  has  passed  to  the  hands  of  a  bona  fide  holder,  it  is 
not  in  the  power  of  the  drawer  to  countermand  the  order  of  pay- 
ment    See  also  Brown  v.  Leekie,  43  111.  497. 

In  the  case  of  Fogarties  d  Stillman  v.  State  Bank,  12  Rich. 
518,  the  same  ruling  was  made^  and  upon  substantially  the  same 
ground  as  in  Illinois  cases.  In  the  case  of  Lester  v.  Given,  8  Bush, 
357,  it  was  held  that  the  payee  of  a  check  drawn  in  Kentucky  upon 
a  bank  in  New  York  could  maintain  an  action  against  the  bank, 
upon  the  ground  that  the  check  operated  as  an  absolute  appropri- 
ation of  so  much  money  in  the  hands  of  the  drawee.  The  reasoning 
of  the  court  seems  to  place  a  blank  check  upon  the  same  basis  as  ao 
order  drawn  upon  a  particular  fund  in  the  hands  of  the  drawee. 
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In  the  case  of  Weinsiock  v.  Bellwood^  12  Bash,  139,  this  case  was 
interpreted  as  holding,  **  that  the  bank  held  the  money  as  the  mere 
bailee  of  the  depositor." 

Distinguishing  a  check  from  a  bill  of  exchange,  and  placing  the 
ruling  upon  substantially  the  same  ground  as  in  the  Illinois  cases, 
it  was  held  in  the  case  of  Roberts  v.  Afisiin  Corbin  Ji  Cb.,  26  Iowa, 
315,  that  the  payee  or  holder  of  a  check  may  recover  th^  amooni  , 
of  it  from  the  drawee. 

In  the  cases  of  MvOrade  y.  Chrman  Saving  Institution^  4  Mo. 
App.  330,  and  SsfUer  y.  Continental  Bank^  7  Mo.  App.  53^,  after 
holding  that  the  relation  of  the  depositor  and  depositary  is  that  of 
creditor  and  debtor,  that  the  original  deposit  in  a  strictly  legal  ef- 
fect is  a  loan  to  the  bank,  and  every  payment  a  repayment  of  the 
loan  pro  tanto,  it  was  held  that  the  holder  of  the  check  could  recover 
on  the  ground,  that  upon  the  presentation  of  a  cheek,  the  holder  is 
brought  into  privity  with  the  depositary  by  force  of  an  implied 
agreement  on  the  part  of  the  depositary  to  pay  the  depositor's 
checks,  and  this  regardless  of  the  fact,  that  at  the  time  of  the  de- 
posit the  names  of  the  check-holders  and  the  amounts  of  their 
check  are  unknown ;  and  further,  that  when  the  checks  are  pre- 
sented for  payment  they  operate  an  absolute  appropriation  of  the 
fund  drawn  upon,  and  cannot  be  countermanded  by  the  drawer. 
It  should  be  observed  tliat  these  cases,  as  authority  in  Missouri,  aie 
overthrown  by  the  later  case  by  the  Supremo  Court  of  that  State. 
Dickinson  y.  Coates,  stipra.  Thus  we  have  the  Supreme  Courts  of 
Illinois,  Kentucky,  Iowa  and  South  Carolina  arrayed  against  the 
cases  examined  nnder  the  first  class.  The  conflict  between  these 
classes  of  cases  is  irreconcilable.  And  there  is  a  want  of  harmony 
as  to  the  grounds  upon  which  the  conclusions  in  each  class  are 
based.  It  if  evident  that  much  of  the  confusion  is  the  result  of  a 
failure  to  properly  observe  the  distinction  between  l^gal  and  equit- 
able rights,  legal  and  equitable  remedies,  and  the  innovations  by 
modem  statutes.  Some  of  the  cases  in  the  first  are  purely  cases  at 
law.  The  reasons  upon  which  the  first  class  of  cases  are  grounded 
may  be  summarized  as  follows: 

1st.  The  relation  between  the  depositor  and  depositary  is  that  of 
creditor  and  debtor,  without  any  element  of  trust,  and  the  right  of 
the  depositor  is  a  chose  in  action,  which  is  not  transferred  or  sub- 
jected to  a  lien  by  the  giving  of  a  check,  nnloss  assented  to  by  the 
drawee  by  accepting  the  check  or  otherwise. 
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'^d.  The  depositary  cannot  be  subjected  to  different  actions  by 
different  check-holders,  because  he  has  the  right  to  insist  upon  a 
single  payment  of  the  deposit. 

3d.  A  part  of  a  chose  in  action  cannot  be  assigned. 

4tlL  A  check,  not  being  drawn  upon  a  particular  fund,  does  not 
work  an  assignment. 

5th.  There  is  no  foundation  for  an  action  by  the  holder  of  a 
check,  because  there  is  no  privity  of  contract  between  him  and  the 
drawee. 

6th.  If  the  holder  can  maintain  an  action  against  the  drawee, 
there  would  be  a  right  of  action  upon  one  promise,  for  the  same 
thing,  in  two  persons  at  the  same  time,  the  payee  and  drawer. 

7th.  If  a  check  works  an  assignment  as  against  the  drawee,  he 
would  be  compelled  to  pay,  although  the  deposit  might  be  exhausted 
by  subsequent  checks. 

8th.  The  holder  of  the  check  cannot  take  advantage  of  the  im- 
plied promise  to  pay  the  depositor's  checks,  because  at  the  time  the 
deposit  is  made,  neither  the  name  of  the  holder  nor  the  amount  of 
bis  check  is  known. 

9th.  Priority  of  checks  does  not  entitle  the  holder  to  a  priority 
of  payment.  Banks  are  not  bound  to  settle  conflicting  claims  of 
check-'holders,  and  could  not  transact  their  business  if  compelled 
to  do  so. 

10th.  Checks  may  be  oountermanded  at  any  time  before  accept- 
ance or  payment,  and  this  could  not  be  so  if  they  operated  as  an 
equitable  assignment. 

11th.  In  the  absence  of  any  evidence,  except  what  the  check  fur- 
nishes, it  must  be  presumed  that  the  payee  takes  the  check  upon 
the  credit  of  the  drawer. 

Let  us  examine  these  reasons  in  the  order  above: 

Ist  That  the  bank  does  not  hold  an  ordinary  deposit  as  trustee, 
bat  by  the  deposit  becomes  the  debtor  of  the  depositor  simply,  and 
may  use  the  money  as  it  pleases,  is  well  settled  by  authority.  With 
one  or  two  exceptions  all  of  the  above  cases  either  concede'  or  as- 
sert thi&  It  is  the  doctrine  of  this  court.  Coffin  y.  Andersofiy  4 
Blackf.  395;  S^ai$  ex  rel,  v.  Clark,  4  Ind.  315.  See  Morse:  Bank- 
ing, 28,  and  the  numerous  cases  there  cited. 

2d  and  3d.  The  rule  that  a  chose  in  action,  or  part  of:  a  chose  in 
action,  oannot  be  assigned,  is  the  rule  of  law,  but  it.  is  not  .the  rule 
in  equity,  and  still  less  is  it  the  rale  under  modem  ;statutc^S44  which 
Vol..  L  — 103 
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at  in  this  bUto  ezpraasly  aathorixe  the  Msigiuiie&ti  of  ehcM  in  m^ 
tioDy  and  direct  that  ail  actions  shall  be  prosecoted  in  the  ■«•«*•  of 
the  real  party  in  interest  Under  these  statates,  no  good  reason  ii 
apparent  why  the  asuignee  may  not  maintain  an  action  at  bw. 
Pomeroy  Eq.,  §  1:277.  But  however  that  may  be,  in  a  case  where 
the  proceeding  is  clearly  in  eqaity,  as  here  all  interested  paitieB  being 
before  the  conrt,  there  can  be  no  doabt  that  an  aasignment  of  a  part 
of  a  chose  in  action,  or  f  and,  if  really  made,  will  be  upheld  and 
enforced,  whether  the  debtor  has  assented  thereto  or  not  McfU- 
d»H  Y.  H'iUofiy  96  Ind.  253,  and  cases  there  cited ;  Wbed  w,  WaOaa, 
24  Ind.  226 ;  Pom.  Eq.,  §  1270,  e/  m^.,  and  cases  there  cited. 

In  Story's  Equity  Jurisprudence,  §  IMi,  it  is  said,  after  stat- 
ing the  rule  at  law  :  ^  But  in  cases  of  this  sort  the  transaction 
will  hare  a  very  different  operation  in  equity.  Thus  for  instance 
if  A.  having  a  debt  due  to  him  from  B.  shcMiId  order  it  to  be  paid 
to  0.,  the  order  would  amount  in  equity  to  an  assignment  of  the 
debt,  and  would  be  enforced  in  equity,  although  the  debtor  had  not 
assented  thereta  The  same  principle  would  apply  to  the  case  of 
an  assignment  of  a  part  of  such  debt  In  each  case,  a  trust  would 
be  created  in  favor  of  the  equitable  assignee  on  the  fund,  and  would 
constitute  an  equitable  lien  upon  if  It  may  be  added,  too,  that 
the  depositary  bank  is  not  in  a  position  to  make  the  point  that  the 
depositor's  claim  against  it  should  not  be  called  for  in  parts,  as  ita 
implied  contract  with  the  depositors  is  to  thus  pay,  at  his  pleasure. 
If  therefore  these  reasons  were  the  only  ones  against  an  equitable 
assignment  by  a  check,  they  clearly  would  not  be  sufficient  in  equitj 
and  under  our  statutes. 

4th  and  5th.  When  it  is  once  conceded  that  there  may  be  an 
assignment  of  a  chose  in  action,  or  of  a  fund,  the  argument  of  want 
of  privity  between  the  assignee  and  debtor  or  holder  of  the  fund  ia 
disposed  of,  under  the  equitable  and  statutory  rules. 

If  by  the  assignment  the  assignee  acquires  a  legal  right,  it  is  by 
force  of  the  statute,  without  regard  to  the  assent  of  the  debtor  or 
holder  of  the  fund.  If  he  acquires  an  equitable  assignment  or  right 
simply,  under  the  rules  in  equity,  this  right  is  independent  of  anj 
assent  by  the  debtor  or  holder  of  the  fund.  After  stating  the  rule 
at  law  as  to  the  necessity  of  privity  of  contract,  Mr.  Pomeroy  says : 
'^  The  doctrine  of  equity  is  very  difFerent  Equity  recogniaee  an 
interest  in  the  fund,  in  the  nature  of  an  equitable  property,  obtained 
through  the  assignment,  or  the  order  which  operates  as  an  asBign- 
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menfc,  and  permits  such  interest  to  be  enforced  by  an  action,  even 
though  the  debtor  or  depositary  has  not  assented  to  the  transfer. 
It  is  an  established  doctrine,  that  an  eqaitable  assignment  of  a  speci- 
fic fnnd  in  the  hands  of  a  third  person  creates  an  eqaitable  prop- 
erty in  such  fund.  If  therefore  A.  has  a  specific  fund  in  the  hands 
of  B.,  or  in  other  words,  B.  as  a  depositary  or  otherwise,  holds  a 
specific  sum  of  money  which  he  is  bound  to  pay  to  A.,  and  if  A- 
agrees  with  0.  that  the  money  shall  be  paid  to  C.,  or  assigns  it  to 
0.,  or  gives  to  C.  an  order  upon  B.  for  the  money,  the  agreement,^ 
assignment,  or  order  creates  an  equitable  interest  or  property  in  the 
fund  in  favor  of  the  assignee  C,  and  it  is  not  necessary  that  B. 
should  consent  or  promise  to  hold  it  for  or  pay  it  to  such  assignee." 
Pomeroy  Eq.,  §  liiiSO,  and  cases  cited.  Undoubtedly,  under  these 
rules,  a  part  of  a  general  fund  or  debt  may  be  assigned.  As  to 
whether  or  not  a  check  works  such  assignment,  is  a  question  to  be 
considered  hereafter.  What  we  now  hold  is,  that  the  simple  facts 
that  the  fund  or  debt  is  a  general  one,  and  that  there  is  no  promise 
or  assent  to  the  assignment  by  the  debtor  or  holder  of  the  fund,  are 
not  insuperable  barriers  to  such  an  assignment. 

6th  and  7th.  We  do  not  think  these  reasons  conclusive  or  well 
taken.  The  actions  by  the  holder  and  drawer  of  the  check  would 
not  be  for  the  same  thing.  If  by  the  check,  the  holder  becomes  the 
legal  or  equitable  owner  of  the  chose  in  action,  or  of  the  fund  upon 
which  it  is  drawn,  his  action  would  be  either  legal  or  equitable,  in 
pro|)er  cases,  for  the  amount  of  the  check.  The  action  by  the 
drawer  for  the  dishonor  of  his  check  is  not  for  the  amount  of  the 
check,  but  for  injury  to  his  credit  by  the  dishonor.  Whitaker  v. 
Bank  of  England,  6  C.  &  P.  700 ;  Marzeiti  v.  Williams.  1  Bam.  & 
Ad.  415 ;  Rolin  v.  Sietaardy  14  C.  B.  595  ;  Morse  Banking,  519  ; 
Grant  Banking,  45,  69. 

When  a  deposit  is  made  in  a  bank,  there  is  an  implied  promise 
on  the  part  of  the  bank  to  the  depositor,  that  it  will  pay  such  checks 
as  he  may  draw,  if  at  the  time  of  their  presentment,  it  is  indebted 
to  him  on  account  of  deposits. 

It  is  for  a  violation  of  this  promise  thnt  flic  drawer  has  an  action 
against  the  bank  for  damage  to  his  credit.  The  implied  promise 
on  the  part  of  the  bank  is  not  to  pay  all  the  depitsi tor's  checks, 
whether  it  is  indebted  to  him  or  not  at  the  time  the  checks  may  be 
presented  for  payment,  nor  to  pay  in  the  order  drawn,  if  at  the 
time  when  drawn,  it  is  indebted  to  him.     If  the  check  works  but 
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au  equitable  assignment  of  the  chose  in  action,  or  funds  drawn 
upon,  of  course  tlie  bank  could  not  be  affected  in  any  way  until 
after  proper  notice,  as  up  to  that  time  the  equity  would  be  a  secret 
equity,  as  to  the  bank. 

8th.  That  a  promise  upon  a  good  consideration,  made  for  the 
benefit  of  third  parties,  may  be  taken  advantage  of,  and  enforced 
in  equity  by  such  third  parties,  is  well  settled.  And  the  fact  that 
at  the  time  the  promise  is  made  the  third  parties  are  not  aware  of 
it,  and  they  and  the  amount  of  their  claims  against  the  promisee 
are  unknown  to  the  promisor,  makes  no  difference,  under  the  deci- 
sions of  this  and  other  courts.  For  want  of  privity  of  contract 
between  the  promisor  and  such  third  parties,  such  contracts  could 
not  be  enforced  under  the  common  law.  We  cite  some  of  the  cases : 
Bird  V.  Latins,  7  Ind.  616  ;  Iftiniy  v.  Blazer,  29  Ind.  226,  and 
cases  there  cited ;  Devol  v.  Mcintosh,  23  Ind.  529 ;  Durham  v. 
BUchof,  47  Ind.  211  ;  Fishery.  Wilmolh,  68  Ind.  449;  Miller  y. 
BillingHly,  41  Ind.  489.  It  should  be  noted  that  in  these  cases, 
except  perhaps  one  in  which  work  was  done  on  the  faith  of  the 
promise,  the  claims  of  the  third  parties  were  in  existence  when  the 
promise  was  made.  Loeb  v.  H>f>,  G4  Ind.  285  ;  tieers  v.  Robinson^ 
9  Penn.  8t.  229.  And  so  promissory  notes  and  bills  of  exchange, 
nnder  some  circumstances,  and  checks,  where  the  holder  is  entitled 
£o  fill  a  blank  with  the  name  of  the  imyee,  are  exceptions  to  the 
common-law  rule  as  to  privity  of  contract.  In  such  cases  of  course 
the  {myce  is  not  known  at  the  time  the  check  is  issued.  2  Whart 
Cont.,  §  705.  These  reasons  of  themselves  therefore  as  broadly 
stated,  we  think,  are  not  conclusive  in  support  of  the  doctrine  of 
the  cases  of  the  first  class.  1*his  brings  us  naturally  to  the  m«n 
reason  upon  which  the  cases  of  the  second  class  are  grounded,  viz., 
that  the  implied  promise  on  the  part  of  the  depositary  to  pay  the 
depositor's  checks  is  a  promise  for  the  benefit  of  third  parties,  the 
check-holdera,  and  may  be  enforced  by  them  against  the  depositaiy. 
l*hat  there  is  an  implied  promise  on  the  part  of  tho  depositary  to 
the  depositor  to  repay  the  amount  deposited,  upon  the  checks  of 
the  depositor,  is  the  doctrine  of  all  the  cases  and  law-writers.  This 
implied  promise  arises  wholly  from  the  custom  of  bankers  in  the 
transaction  of  business  with  depositors.  Morse  Banking,  35 ; 
DmonesY,  Phmnix  Bank,  6  [Iill.297  ;  MargeHey.  WtUinms,  1  Bam. 
ft  Ad.  415.  Under  this  custom  the  banker  impliedly  agrees  to 
waive  his  right  to  insist  upon  ^payment  in  one  lump,  and  tojpay 
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in  Bach  sums  as  the  depositor  may  order  by  his  checks.  This  promise 
IS  made  with  the  depositor,  for  his  convenience,  and  we  think  can- 
not  be  said  to  be  made  for  the  benefit  of  third  parties,  who  may 
become  the  holders  of  the  depositor's  checks.  And  mach  less  can. 
it  be  said  that  the  '' promise  is  to  the  whole  world."  Neither  can 
it  be  said,  as  we  think,  ihat  under  the  custom  of  bankers,  they  re- 
ceive the  deposits  with  the  understanding  or  thought  that  they  as-, 
same  any  obligation  or  responsibility  to  the  holders  of  the  checks. 
It  is  clearly  not  the  intention  of  bankers,  when  receiying  deposits, 
that  they  may  be  sued  by  such  individual  checks-holders  upon  a 
refusal  to  pay. 

As  said  by  this  court  in  the  case  of  NaH  Bank  of  RochviUe  v. 
Second  Natl  Bank  of  Lafayette^  supra:  *'  There  is  no  implied  con- 
tract in  favor  of  the  payee,  against  the  drawee,  that  he  will  either 
accept  or  pay  the  check."  To  hold  otherwise  would  be  to  over- 
throw the  ninth  and  tenth  reasons  upon  which  the  first  class  of  cases 
are  grounded,  which  reasons  are  reasonable  and  supported  by  the 
great  weight  of  authority.  As  there  stated  the  depositary  banks 
are  not  bound  to  settle  conflicting  claims  of  check-holders,  nor 
could  they  transact  their  business  if  compelled  to  do  so.  It  can 
hardly  be  supposed  that  the  banks  would  establish  a  custom,  to 
ripen  into  an  implied  contract,  .by  which  they  would  be  thus  sab- 
jected  to  annoyance,  delay  and  uncertainty,  in  the  transaction  of 
their  business  which  must  be  done  with  the  utmost  dispatch.  And 
then  too,  if  with  the  deposit  there  is  an  implied  promise  for  the 
benefit  of  check-holders  that  may  be  enforced  by  them,  it  would 
result  that  after  a  check  is  presented,  the  holder  is  brought  into 
privity  with  the  bank,  and  the  payment  of  the  check  cannot  be 
countermanded  by  the  drawer.  And  so  the  courts  have  been  com- 
pelled to  hold,  which  have  asserted  the  doctrine  of  the  second  class 
of  cases.  Such  a  holding  however  is  opposed  to  the  common  under- 
standing and  to  the  general  weight  of  authority.  All  of  the  cases 
of  the  first  class,  where  the  question  is  mentioned,  assert  the  doc- 
trine that  at  any  time  before  payment,  or  before  the  bank  has  in 
£ome  way  committed  itself  to  pay,  the  check  may  be  countermanded 
by  the  drawer. 

Mr.  Morse,  citing  numerous  cases  in  his  support,  says:  **  A  check 
is  simply  a  wntten  order  of  a  depositor  to  the  bank  to  make  a  certain 
payment.  It  is  executory,  and  as  such  it  is  of  course  revocable  at  any 
time  before  the  bank  has  paid^  or  committed  itself  to  pay  it  *.  *  ^ 
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''The  remark  onoe  fell  from  Judge  Stobt«  in  the  oft  cited 
*  Matter  of  Rrown^'^  that  the  drawer  of  a  check  had  no  right  to 
countermand  payment  at  the  bank.  It  was  obvious  from  the  ccm- 
text  that  the  judge  referred  rather  to  moral  right  than  to  legal 
right.  He  meant  simply  that  a  debtor  who  had  giTcn  to  his  cred- 
itor a  check  in  payment  of  the  debt  had  no  right  as  toward  that 
creditor,  '  right '  being  considered  as  a  matter  of  honesty,  to  order 
non-payment  of  the  check.  The  language  of  the  judge,  taken  in 
isolation  from  the  circumstances  of  the  case,  and  from  the  re- 
mainder of  the  opinion,  seems  to  admit  a  different  meaning,  and  is 
therefore  capable  of  a  misinterpretation  and  misuse,  which  have 
sometimes  been  feebly  attempted.  But  if  such  a  misunderstanding 
is  |)0ssible9  still  the  authorities  to  the  contrary  effect  are  numerous 
and  leave  no  shadow  of  doubt  upon  the  point 

**  The  bank  is  the  drawer's  agent  Its  primary  duty  is  to  hold 
or  to  pay  his  money  as  he  directs.  Primarily  it  owes  no  duty  to 
the  holder,  except  under  and  by  virtue  of  directions  from  the  drawer. 
Until  by  reason  of  these  directions,  it  has  assumed  voluntarily,  or 
by  action  of  law  has  involuntarily  come  under  secondary  and  super- 
seding obligations  to  the  holder,  the  latest  orders  from  the  drawer 
govern  its  right  to  act  on  his  behalf.''  Morse  Banking,  30^-3, 
and  cases  there  cited.  So  also,  Orifin  t.  Km^ip,  9upra;  Stoiy 
Prom.  Notes,  §  498,  and  cases  cited. 

This  power  on  the  part  of  the  depositor  to  countermand  the 
payment  of  checks  is  a  part  of  the  implied  contract  between  him 
and  the  depositary  when  the  deposit  is  made,  as  much  as  the  im* 
plied  agreement  on  the  part  of  the  depositary  to  pay  his  checks. 
AVe  conclude  therefore  that  the  check-holder  cannot  recover  of  the 
drawee  on  its  implied  promise  to  the  depositor. 

Another  reason  upon  which  some  of  the  cases  of  the  second  class 
are  founded  is,  that  the  check  operates  as  an  appropriation,  pre 
ianto^  of  the  fund  in  the  hands  of  the  drawee.  This  does  not  com* 
mend  itself  to  our  judgment.  That  the  depositary  is  a  bailee  or 
trustee  of  any  fund,  is  not  supported  by  reason  or  authority. 
Strictly  speaking  the  depositary  holds  no  fund  to  be  appropriated. 
It  owes  a  debt.  The  right  of  the  depositor  is  a  chose  in  notion. 
This  or  a  part  of  it  may  be  assigned.  When  assigned,  equity,  for 
the  purpose  of  making  good  the  assignment  seizes  upon  the  debt 
and  calls  it  a  fund.  An  ordinary  check  however  without  words  of 
transfer,  and  drawn  upon  no  particular  fund,  does  not  effect  such 
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an  assignment  In  some  of  the  cases  it  is  said  that  by  an  acceptance 
of  the  check  an  equitable  assignment  is  effected;  but  this  is  not 
strictly  oorrect,  because  by  accepting  the  check,  the  depositary 
assumes  an  independent  and  unconditional  liability  to  the  holder. 
Morse  Banking,  307,  313,  and  cases  there  cited. 

The  eleventh  and  last  reason  upon  which  the  first  class  of  cases 
is  grounded,  as  given  above,  is  that  in  the  absence  of  evidence,  ex- 
cept what  the  check  furnishes,  it  must  be  presumed  that  the  payee 
takes  the  check  upon  the  credit  of  the  drawer.  Many  of  the  cases 
assert  this,  and  it  seems  to  us  reasonable  It  may  be  said  that  the 
payee  relies  upon  the  honesty  of  tlie  drawer,  in  either  an  express  ur 
implied  representation  that  the  drawee  is  indebted  to  him.  Doubt- 
less the  payee  of  the  check  relies  upon  the  financial  ability  of  the 
drawer  to  make  good  his  express  or  implied  promise  to  refund  to 
him  the  amount  of  the  check,  should  payment  be  refused  by  the 
drawee.  It  could  hardly  be  said  that  the  payee  of  each  check  takes 
it  with  the  idea  of  suing  the  drawee.  Especially  could  this  not  be 
said  where  the  drawer  and  payee  are  residents  in  one  State^  and 
the  drawee  in  a  distant  State.  That  the  part  of  a  fund  or  chose  in 
action  may  be  assigned,  we  have  already  seen;  and  where  there  is 
an  intention  of  the  drawer  and  payee  that  a  fund  or  chose  in  action, 
or  a  part  of  either,  shall  be  assigned,  the  assignment  may  be  effected 
by  an  order  bill  or  check.  In  such  case  the  intention  controls,  and 
will  be  given  effect  by  the  courts.  It  is  upon  this  principle  that  an 
order  upon  the  whole  of  a  special  fund  operates  as  an  assignment 
See  Pomeroy  Eq.,  g  1:280,  ei  seq.,  and  cases  there  cited;  Bispham 
Prin.  of  Eq.  21!),  220,  and  cases  there  cited. 

Says  ^Ir.  Pomeroy:  '^  What  shall  amount  to  the  present  appro- 
priation which  constitutes  an  equitable  assignment,  is  a  question  of 
intention  to  be  gathered  from  all  the  language  construed  in  the 
light  of  the  surrounding  circumstances."  Pomeroy  Eq.,  §  1282. 
So  it  is  said  by  the  same  author,  in  the  latter  portion  of  section  1 284 
of  the  same  work:  **  A  check  may  undoubtedly  ojierate  in  this  man- 
ner as  an  equitable  assignment  when  it  is  so  drawn  as  to  show  an 
unmistakable  intention  of  the  drawer  to  transfer  his  exact  deposit 
in  the  bank  to  the  payee.**  See  also  Kinymnn  v.  Perkins^  105 
Mass.  Ill;  Macomber  v.  Donne.  2  Allen.  541.  In  the  case  of  Kahn* 
^feiler  v.  Andertton,  78  N.  C.  133,  it  was  said  that  the  intention  to 
assign,  founded  upon  a  consideration,  and  expressed  by  a  bill  or 
draft,  operates  as  an  equitable  assignment     In  the  case  of  Bank  of 
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Comfnerce  ?•  Bogy,  supra,  it  was  said  that  the  drawing  of  a  bill  of 
exchange  does  not  of  itself  opemte  as  an  eqaitable  assignment  of 
the  debt,  but  is  evidence  tending  to  show  such  an  assignment;  that 
siny  thing  that  shows  an  intention  on  the  one  side  to  make  an  ine- 
vociible  transfer  of  the  debt  or  fund,  and  from  which  an  assent  to 
receive  it  may  be  inferred,  will  operate  in  equity  as  an  assignment 
To  the  same  point  see  Kimball  v.  DotuiUl,  Kupra ;  First  Nat.  BL^ 
sic.  J  V.  Dubuque  Ry.  Co.,  supra.  This  same  doctrine  is  asserted  in 
many  of  the  cases  above  cited.  In  speaking  of  orders  that  will,  or 
will  not,  of  themselves  operate  as  an  assignment,  Mr.  Pomeroy 
gives  a  very  safe  criterion.  lie  says:  '^  The  sure  criterion  is, 
whether  the  order  or  direction  co  the  drawee,  if  assented  to  by  him, 
would  create  an  absolute  personal  indebtedness  payable  by  him  at 
all  events,  or  whether  it  creates  an  obligation  only  to  make  pay- 
ment out  of  a  particular  designated  fund."     §  1280.     . 

The  acceptance  of  orders  upon  a  particular  designated  fund, 
which  are  held  as  assignments,  binds  the  acceptor  only  to  the  ex- 
tent of  the  fund  drawn  upon.  The  acceptance  of  a  check  creates 
an  independent,  unconditional  obligation  on  the  part  of  the  acceptor 
whether  he  holds  funds  of,  or  is  indebted  to,  the  drawer  or  not 

Our  conclusion  is,  that  a  check  in  the  ordinary  form  upon  the 
drawer's  banker,  without  words  of  transfer,  and  drawn  upon  no 
particular,  designated  fund  does  not  of  itself  operate  as  an  appro- 
priation or  equitable  assignment  of  a  fund  in  the  hands  of  the 
drawee,  nor  does  it  operate  as  an  assignment  of  a  part  of  the  draw- 
er's chose  in  action  against  the  drawee. 

Keeping  in  view  our  statutes,  and  the  equitable  rules  already 
stated,  we  base  this  holding  upon  the  considerations  : 

First.  There  is  no  implied  contract  on  the  part  of  the  depositary 
of  which  the  check-holder  can .  take  advantage  as  against  the  de- 
positary. 

Second.  In  the  absence  of  evidence  to  the  contrary,  or  a  show- 
ing  of  an  intention  to  assign  a  part  of  a  fund  in  the  hands  of  the 
drawee,  or  a  part  of  the  drawer's  chose  in  action  against  the  drawee, 
it  should  be  presumed  that  the  payee  or  holder  of  a  check  takes  it 
upon  the  credit  of  the  drawer,  of  whom  he  may  collect,  if  payment 
be  refused  by  the  drawee. 

Tliird.  To  hold  the  contrary,  would  be  to  disregard  the  imphed 
and  well  understood  right  of  the  drawer  to  oountermand  the  pay- 
ment of  checks. 
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Foarth.  It  would  greatly  embarrass  banks  in  the  transaction  of 
their  business  to  hold  that  they  are  liable  to  each  check- holder,  ai^d 
hence  must,  at  their  peril,  settle  conflicting  claims  of  check- 
holders. 

In  the  case  before  us,  the  checks  contain  no  terms  of  transfer ; 
they  are  not  drawn  upon  any  particular  designated  fund,  nor  is 
there  any  thing  in  them,  or  the  circumstances  connected  with  the 
giving  of  any  of  them,  that  indicates  any  intention  on  the  part  of 
the  drawers  or  payees,  that  there  should  be  an  assignment  of  any 
thing.  We  hold  therefore  that  as  between  the  payees  or  holders  of 
the  checks  and  the  drawees,  there  was  no  appropriation  or  assign- 
ment of  any  fund,  nor  of  any  part  of  the  drawer's  chose  in  action 
against  the  drawees.  It  would  seem  to  follow  logically,  that  as 
there  is  no  assignment  as  between  the  payee  and  drawee,  ther^  is 
none  as  between  the  drawer  and  payee.  And  so  the  cases  of  the 
first  class  hold. 

This  brings  us  to  the  third  class  of  cases  as  we  haye  grouped 
them,  and  to  a  consideration  of  the  question  as  to  whether  or  not, 
notwithstanding  our  conclusions  thus  far,  the  giving  and  receiving 
of  the  checks  operated  as  an  equitable  assignment  as  between  the 
payees  and  drawer,  or  in  other  words,  entitle  the  payees  and 
holders  to  a  preference  over  the  deiiositors  and  other  general  cred- 
itors of  the  Indiana  Banking  Company. 

Third  Glass  of  Cases. 

In  an  action  to  have  a  check  paid  in  full  from  the  estate  of  a 
bankrupt  drawer,  it  was  held,  Matter  of  Brown,  2  Story  C.  C.  502, 
that  the  holder  was  entitled  to  this,  on  the  ground  that  a  check  is 
an  instrument  sui  generis,  and  is  to  be  construed  exactly  as  the 
parties  intend  it ;  that  the  check,  of  itself,  is  an  appropriation  of 
the  fund  in  the  hands  of  the  drawee,  and  that  consequently  the 
drawer  has  no  right  to  withdraw  the  funds  after  giving  the  check. 

The  case  of  First  Nat.  Bank  of  Cincinnati  v.  Coatee,  3  McCrary, 
9,  grew  out  of:  the  failure  of  the  Mastin  Bank,  at  Kansas  City,  as 
did  the  cases  in  17  Blatchf.,  79  Mo.  and  91  N.  Y.,  supra.  The 
bank  made  an  assignment  to  Coates,  after  having  issued  and  de- 
livered a  *' draft"  upon  its  depositary  in  New  York.  Before  the 
^Mraff  was  presented  for  payment  Coates  withdrew  the  deposit 
from  the  New  York  bank.  As  between  the  assignee  and  payee, 
Mr.  Justice  Miller  held,  that  the  '^  draft "  was  in  law  and  fact  a 
Vol..  L      104 
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cheeky  and  that  while  a  de}X)6it  of  money  in  a  bank  creates  a  debt 
on  the  part  of  the  bank,  it  is  a  fund  deposited  to  the  credit  of  the 
depositor,  and  that  the  check  operated  as  an  appropriation  or  equit- 
able assignment,  pro  ianio^  of  the  fund  to  the  h(dder,  and  that 
thus  far  the  fund  did  not  pass  to  the  assignee.  It  seems  to  hare 
been  contended  that  there  was  no  assignment  by  the  check ;  that 
for  want  of  privity,  and  because  the  check  was  for  but  a  part  of 
the  fund  drawn  upon,  and  because  the  depositary  could  not  be  called 
upon  to  pay  out  the  deposit  except  in  a  single  payment,  the  payee 
of  the  check  eould  not  maintain  an  action  against  the  drawee,  and 
was  therefore  not  entitled  to  a  preference  as  against  other  creditors 
of  the  drawer.  All  this  the  justice  answered  by  saying  that  gnch 
is  the  rule  at  law,  but  not  in  equity.  Upon  substantially  a  similar 
state  of  facts,  except  that  the  check  was  for  a  collection  made  by 
the  drawer,  a  like  ruling  was  made  in  the  case  of  German  Stmn§$ 
Insiiiuiion  ▼.  Adae,  1  McCrary,  501.  Stress  was  laid  upon  the&et 
that  the  check  was  for  a  collection. 

The  facts  in  the  case  of  Gardner  v.  Haei  OUy  Bank,  39  Ohio 
St.  600,  were,  that  a  party  wishing  money  procured  it  by  giring  his 
check  to  a  bank  in  Ohio  upon  a  bank  in  Philadelphia  for  the  full 
amount  of  his  deposit  in  the  latter  bank.  Before  the  check  was 
presented,  the  Philadelphia  bank  remitted  to  the  drawer  by  a  certi- 
fied check.  He  deposited  this  in  another  bank  in  Ohio  as  cash, 
and  it  was  afterward  paid.  After  making  subsequent  deposits  in 
this  bank,  and  checking  out  various  sums  from  time  to  time,  the 
drawer  made  an  assignment  for  the  benefit  of  creditors.  The  as- 
signeo  and  all  interested  parties  were  brought  before  the  court  by  an 
application  on  part  of  the  payee  of  the  check  to  have  it  paid  in 
full.  The  court  distinguished  the  case  from  one  lietween  the  payee 
and  drawee,  or  where  the  check  is  for  less  than  the  whole  fund 
drawn  upon,  and  held,  that  as  between  the  drawer  and  payee,  it  was 
the  manifest  intention  of  the  parties  to  transfer  the  absolute  right  to 
receive  the  amount  from  the  drawee*  and  that  the  draft  should  operate 
as  an  equitable  assignment  of  the  funds  in  the  hands  of  the  drawee ; 
that  it  did  operate  as  such  assign  ment«  and  that  when  the  drawer  le* 
oeived  the  amount  from  the  drawee,  it  in  equity  belonged  to  the  payee. 

Mr.  Daniel  {2  Dan.  Neg.  Inst.,  §  1638),  after  argument  in  favor 
of  the  doctrine  of  the  cases  of  the  second  class  above,  states  that 
there  can  be  no  doubt,  that  as  between  the  drawer  and  payee,  the 
check  operates  as  an  equitable  assignment,  and  bases  his  statement 
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upon  the  cases  of  the  third  class  alone,  and  the  case  of  Bell  v. 
Alextitulery  21  Grat.  I  ;  Morruton  v.  Bailey,  6  Ohio  St.  13 ;  Robin- 
sun  V.  Huwikitfurdy  U  Q^  B.  5 1  ;  Keetie  v.  Beard,  8  0.  B.  N.  S.  373, 
and  the  case  of  Bank  of  Republic  v.  Millard,  supra.  We  are  un- 
able to  understand  in  what  way  the  case  in  Wallace,  or  the  English 
cases,  lend  any  aid  to  the  position  of  the  author.  The  cases  cited 
from  5  Ohio  St.  and  '^l  Gratt.  did  not  involve  the  question  neces- 
sarily, as  they  were  actions  upon  the  check  by  the  holder  against 
the  dmwer,  the  check  not  having  been  paid  by  the  payee. 

As  will  be  observed,  the  case  in  2  Story,  supra,  is  based  upon  the 
broad  statement  that  a  check  is  an  appropriation  of  so  much  of  the 
fund  in  the  hands  of  the  drawee,  so  that  the  drawer  cannot  with- 
draw it  after  giving  the  check.  This  case  is  in  conflict  with  all 
the  cases  of  the  first  class  above,  has  been  many  times  criticised 
and  condemned,  and  we  think  properly  so. 

The  case  in  39  Ohio  St  is  based  upon  the  theory,  that  from  the 
fact  that  the  check  was  for  the  whole  of  the  drawer's  deposit  in  the 
Philadelphia  bank,  and  the  other  circumstances  of  the  transaction, 
it  plainly  appeared,  that  as  between  the  drawer  and  payee,  the  in- 
tention was  to  transfer  the  ownership  of  that  deposit  to  the  payee. 

It  is  not  improper  to  remark  that  the  opinion  in  the  case  in  8 
MoCrary,  supra,  was  delivered  orally.  If  the  sweeping  statements 
there  made  as  to  the  assignment  by  a  check  should  be  carried  out 
totheir  full  extent,  they  would  result  in  a  holding  that  in  equity 
a  check  works  such  an  assignment  as  between  the  payee  and  drawee 
also.  Such  a  holding,  as  we  have  seen,  would  be  in  conflict  with 
the  great  weight  of  authority.  The  same  may  be  said  of  the  case 
in  1  McGrary,  sttpra. 

Possibly,  cases  may  arise  where  as  between  the  drawer  and  payee 
or  holder  of  a  check,  a  court  of  equity  may  interfere  and  protect 
the  check-holder,  not  because  the  check  of  itself  works  an  assign. 
ment  of  any  fund  or  of  any  part  of  the  drawer's  chose  in  action 
against  the  drawee,  but  rather  upon  the  equitable  doctrine  of  money 
had  and  received. 

By  giving  a  check,  the  drawer  impliedly  says  to  the  payee  that 
he  may  collect  so  much  ^ rom  the  drawee,  if  he  will  pay  it.  And 
while  the  depositary  does  not  hold  the  money  as  the  agent  of  the 
depositor,  it  may  be  said  that  as  to  when,  to  whom,  and  in  what 
amounts,  the  amount  deposited  shall  be  paid  out,  the  depositary 
acts  as  the  agent  of  the  depositor,  subject  to  his  orders. 
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A  check  may  be  given,  and  before  payment  the  money  withdrawn 
from  the  depositary  by  the  drawer  under  such  circumstances  that 
it  would  be  inequitable  and  a  fraud  to  allow  the  drawer  to  retain 
the  amount  received  for  the  check  and  also  the  amount  withdrawn 
from  the  depositary.  For  example,  if  A.  having  no  property  except 
a  deposit,  should  receive  B.'s  money  for  a  check  upon  the  depositary, 
and  after  giving  the  check  should  withdraw  the  deposit ;  as  an 
action  upon  the  check  would  be  fruitless,  it  might  be  that  B.  could 
in  equity  follow  the  money  withdrawn  by  A.  and  recover  it  as  for 
money  had  and  received,  if  this  would  not  interfere  with  the  rights 
of  other  equally  worthy  creditors.  This  however  is  not  the  case 
before  us. 

One  or  two  of  the  checks  in  the  case  before  us  were  given  for  col- 
lections made  by  the  banking  company.  It  may  be  that  if  the 
payees  had  declined  to  accept  the  checks,  they  might  have  insisted 
that  the  amounts  thus  collected  were  held  in  trust,  and  should 
therefore  be  paid  in  full.  This  they  did  not  do,  but  accepted  the 
checks  and  still  retain  them.  We  think  that  it  should  be  held, 
as  was  held  in  one  of  the  New  York  cases,  that  by  accepting  the 
checks  instead  of  the  cash,  the  payees  gave  credit  to  and  relied  upon 
the  Indiana  Banking  Oompany,  and  thus  placed  themselves  upon 
an  equality  with  the  other  check-holders. 

Some  of  the  checks  were  purchased  with  cash  by  persons  who  wero 
not  depositors  with  the  bank;  others  by  depositors  giving  their  checks; 
The  court  below  held  that  the  checks  purchased  with  cash  should  for 
that  reason  be  paid  in  full,  and  that  the  other  checks  should  share  pro 
rata  witli  the  other  debts.  We^an  see  no  substantial  reason  for  such 
a  preference.  If  the  depositors  had  withdrawn  the  amount  from  the 
bank,  and  with  this  purchased  the  checks,  it  might  well  be  said 
that  they  purchased  them  with  cash.  Whether  the  checks  were 
paid  for  in  cash  or  by  the  checks,  the  bank  in  each  case  received 
the  amount  of  them. 

The  transaction  between  Murphy,  Hibben  &  Oo.,  and  the  Indiana 
Banking  Company,  in  the  delivery  and  acceptance  of  the  checks, 
was  attended  with  some  circumstances  peculiar  to  that  transaction, 
but  they  are  not  such,  we  think,  as  to  rebut  the  presumption  that 
the  checks  were  received  upon  the  credit  of  the  Banking  Company, 
or  to  show  that  the  parties  intended  that  the  checks  should  operate 
as  an  assignment  of  any  fund  or  chose  in  action.  And  so  with  all 
of  the  checks,  there  is  nothing  to  show  that  there  was  any  intention 
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by  the  parties  that  they  should  operate  as  an  assignment  of  any  fund 
or  chose  in  action.  There  is  nothing  to  overthrow  the  presumption 
that  they  were  accepted  upon  the  credit  of  the  Indiana  Banking 
Company. 

The  checks  were  dishonored.  Because  of  that  dishonor  the  holders 
have  a  right  of  action  against  the  Indiana  Banking  Company.  That 
right,  like  the  right  of  action  in  favor  of  the  depositors  and  other 
creditors,  is  a  legal  right.  The  affairs  of  the  bank  are  in  the  hands 
of  a  receiver,  but  this  does  not  change  the  nature  of  these  rights. 
Chratntnel  y.  Carmer,  supra. 

There  is  nothing  in  the  case  to  create  a  superior  equity  in  favor 
of  the  check-holders  as  against  the  depositors  and  other  creditors.  No 
fraud  is  charged  or  shown  whereby  the  payees  were  induced  to  part 
with  their  money  for  the  checks.  They  were  purchased  in  the  usual 
course  of  business.  The  assets  of  the  bank  will  not  pay  its  debts  in 
full.  The  depositors  deposited  their  money,  relying  upon  the  credit 
of  the  bank,  that  the  amounts  would  be  repaid  to  them  when  called 
for.  The  payees  purchased  the  checks,  relying  upon  the  credit  of 
the  bank,  that  the  amounts  paid  for  them  would  be  refunded,  if  for 
any  cause  the  checks  should  not  be  paid  by  the  drawees.  It  is  a 
case  where  equality  among  the  cred]toi*8  is  equity. 

So  far  as  it  was  adjudged  below  that  the  check-holders  are  not 
entitled  to  pri^ference  the  judgment  is  affirmed  ;  so  far  as  it  was 
adjudged  that  any  check  shall  be  preferred  and  paid  in  full  as  against 
the  other  creditors  of  the  Indiana  Banking  Company,  the  judgment  is 
reversed  with  instructions  to  the  court  below  lo  proceed  in  accord- 
ance with  this  opinion.  It  is  furthef  ordered  that  the  court  below 
direct  the  receiver  to  pay  the  costs  of  this  litigation  thus  fkr  out  of 
the  funds  in  his  hands. 

Ordered  accordingly, 

EllioIt,  J.,  did  not  participate  in  the  decision  of  this  cause.. 
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Muwieifal corpofvUtn — mrftgngi — Jlr€  —  teaning  dowmwoodm^  bmSding. 

A  dtj  inaj  Bammaiilj  tear  down  a  wooden  simctare,  ereeted  within  designated 

Are  Umita,  and  dangerooa  on  aocoani  of  flraa. 

ACTION  for  destroying  a  wooden  structare.     The  opinion  ataiet 
the  oase.    The  plaintiff  had  judgment  below. 

B.  F.  Iback  and  L.  P.  Boyle,  for  appellant. 
J.  B.  K^nner  and  J.  L  Ditte,  for  appellee. 

Elliott,  J.  The  controlling  question  in  this  case  arises  upon  the 
ruling  on  the  demurrer  to  the  appellant's  answer.  The  appellee's 
complaint  charges  that  the  appellant  wrongfully  and  maliciously 
destroyed  a  covering  erected  over  an  ice  box  on  the  premises  of  the 
appellee.  The  appellant  answered  by  way  of  justification,  alleging 
that  he  was  the  marshal  of  the  city  of  Huntington ;  that  the  appellee 
was  the  owner  of  a  lot  in  that  city ;  that  the  lot  was  situated  in  a 
part  of  the  city  in  which  the  common  council  had  by  ordinances 
prohibited  the  erection  of  wooden  buildings ;  that  the  appellee,  in 
Tiolationof  the  provisions  of  the  ordinances,  did  erect  a  frame  build- 
ing on  the  lot ;  that  he  was  requested  to  remove  the  building,  and 
refused  to  do  so,  whereupon  the  appellant  notified  the  mayor,  in 
accordance  with  the  provisiona  of  the  ordinance^  and  that  oiBoer 
issued  to  him  a  warrant,  commanding  him  to  remove  the  building, 
and  acting  under  this  warrant,  he  did  remove  it,  using  all  proper 
care  and  doing  no  unnecessary  damage.  It  is  also  alleged  that  the 
appellant  acted  without  malice  in  removing  the  building ;  that  the 
removal  was  necessary,  because  the  building  was  erected  in  such 
close  proximity  to  other  buildings  as  to  greatly  endanger  their  safety, 
and  that  the  danger  so  created  was  an  imminent  one. 

Two  ordinances  of  the  city,  duly  enacted  and  published,  are  aet 
forth.  These  ordinances  contain  provisions  making  it  unlawful  to 
erect  wooden  buildings  within  the  prescribed  limits,  imposing  upon 
the  marshal  the  duty  of  notifying  the  mayor  of  a  violation  of  the 
ordinance,  and  providing  that  the  mayor,  upon  the  report  of  the  mar- 
shal, shall  issue  his  warrant  to  take  down  and  remove  the  building. 
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A  wooden  bailding  is  not  in  itself  a  naisance,  but  when  erected 
in  a  place  prohibited  by  law,  and  where  it  endangers  the  safety  of 
adjoining  property,  it  may  become  a  nuisance.  If  the  locality  and 
character  of  such  a  bailding  do  endanger  the  safety  of  surrounding 
buildings,  then  it  may  be  treated  as  a  nuisance,  and  a  governmental 
bodj,  having  authority  to  legislate  upon  such  subjects,  may  prohibit 
its  erection  in  places  where  it  would  endanger  the  safety  of  sur- 
rounding property.  There  are  many  things  that  are  not  nuisances 
per  $$,  but  which  become  such  when  placed  in  locations  forbidden 
by  law,  and  where  they  essentially  interfere  with  the  enjoyment  of 
life  or  property.  In  a  work  of  excellent  standing  it  is  said:  **  While 
H  man  has  a  right  to  follow  his  own  tastes  and  inclinations  as  to 
the  style  and  character  of  the  building  that  he  will  erect  upon  his 
own  land,  yet  he  has  no  right  to  erect  or  maintain  there  a  building 
that  is  dangerous,  by  reason  of  the  material  used  in,  or  the  manner 
of  its  construction,  or  that  is  inherently  weak  or  in  a  ruinous  con* 
dition  and  liable  to  fall  and  do  injury  to  an  adjoining  owner  or  the 
public.  Such  a  building  on  a  public  street  is  a  public  nuisance, 
and  is  a  private  nuisance  to  those  owning  proi)erty  adjoining  it.*' 
Wood  Nuis.,  §  109.  It  must  rest  with  the  governmental  authori- 
ties of  the  locality  to  determine  in  what  places  wooden  buildings 
shall  not  be  erected,  for  courts  cannot  exercise  legislative  functions 
in  such  matters.  For  the  courts  to  undertake  to  prescribe  in  what 
localities  in  towns  and  cities  wooden  buildings  shall  be  erected, 
would  be  to  usurp  governmental  powers  which  are  delegated  to  the 
local  authorities.  It  would  be  to  take  upon  themselves  the  govern- 
ment of  municipal  corporations,  and  this  no  one  will  assert  they 
have  any  right  to  do.  Where  therefore  a  valid  municipal  ordinance 
prohibits  the  location  of  wooden  buildings  within  certain  limits, 
and  it  appears,  as  it  does  here,  that  the  building  is  located  within 
the  prohibited  district  and  endangers  the  safety  of  surrounding 
property,  it  may  properly  be  treated  as  a  public  nuisance  and  as 
such  abated.  We  are  not  unmindful  of  the  rule  that  a  municipal 
corporation  has  no  power  to  treat  a  thing  as  a  nuisance  which  can- 
not be  one;  but  while  we  recognize  this  rule,  we  also  recognize  the 
equally  well  settled  rule  that  it  has  the  power  to  treat  as  a  nuisance  a 
thing  that  from  its  character,  location  and  surroundings,  may  and 
does  beoome  such.  In  discussing  this  general  subject  it  was  said,  in  a 
reoen  t  case :  **  Bat  in  doubtful  cases,  where  a  thing  may  or  may  not  bo 
a  nuisance,  depending  upon  a  variety  of  oironmstances  requiring  j  udg- 
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ment  and  discretion  on  the  part  of  the  town  aathoriUeB  in  exerciaing 
their  legislative  f  unctionSy  ander  a  general  del^ation  of  power  like 
the  one  we  are  considering,  their  action,  under  sach  circumstances, 
would  be  conclusive  of  the  question/'  North  Chicago  CUy  £y.  Co. 
r.  T6wnof  lAtke  View,  105  111.  207;  &  c,  44  Am.  Bep.  7»8.  The 
chancellor,  in  the  course  of  a  discussion  of  the  question  in  the 
famous  case  of  Harl  v.  Mayor,  etc,  3  Paige,  213,  said:  **  It  there- 
fore becomes  necessary,  in  all  populous  towns  and  crowded  harbors, 
to  regulate  such  matters  by  police  ordinances.  And  public  policy 
requires  that  the  corporation  of  ihe  place,  or  conservators  of  the 
port,  should  not  be  disturbed  in  the  exercise  of  those  powers,  unless 
they  have  clearly  transcended  their  authority.  *'  Speaking  upon  the 
same  subject,  another  court  has  said:  '*  The  proper  exercise  of  the 
police  power  and  the  efficient  preservation  of  the  public  health 
could  hardly  bo  accomplished,  if  every  individual  or  any  set  of  in- 
dividuals can  determine  what  is  properly  to  be  regarded  as  a  nui* 
sanco  and  what  are  measures  of  salubrity.  The  various  tastes  and 
habits  and  the  conflicting  hygienic  theories  of  different  persons 
would,  if  it  were  necessary  to  be  guided  by  them,  prevent  the  mu- 
nicipal authorities  from  adopting  any  fixed  and  certain  plan.  It  is 
therefore  right  and  proper  that  they  should  be  vested  with  the  au- 
thority to  decide  what  comes  within  the  '  legal  notion'  in  that  re- 
gard." Mayor,  etc.,  v.  Oerepach,  33  La.  Ann.  1011.  But  we  have 
not  time  to  make  further  extracts  from  the  adjudged  cases,  but 
content  ourselves  with  referring  to  some  of  the  many  cases  in  which 
similar  declarations  are  made.  Baker  v.  City  of  Boeion^  Vi  Pick. 
184;  First  Municipality  v.  Blineau,  3  La.  Ann.  689;  Kennedy  v. 
PJielps,  10  La.  Ann.  227;  Mayor,  etc.  v.  Hojfman,  29  Jja.  Ann.  651; 
B.  0.,  29  Am.  Rep.  345. 

Our  statute  grants  very  comprehensive  powers  to  municipal  cor- 
porations I'especting  the  abatement  of  nuisances,  and  if  a  wooden 
structure,  erected  in  a  place  where  it  endangers  surrounding  prop- 
erty, can  be  regarded  as  a  nuisance,  there  can  be  no  question  as  to 
the  right  of  the  municipal  corporation  to  cause  its  removaL  But  it 
is  settled  without  dissent,  that  without  a  special  grant  of  authority 
public  corporations  may,  as  a  common-law  power,  cause  the  abate- 
ment of  nuisances,  and  if  the  nuisance  cannot  otherwise  be  abated, 
may  destroy  the  thing  which  constitutes  it.  The  authorities  do 
indeed  go  much  f.irther,  for  they  declare  that  it  is  the  dutyof  the 
<u)rporation  to  abate  public  nuisances.     It  isoaeof  the  oldest  of  the 
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common-law  rales,  that  an  indiWdual  citizen  may  without  notice 
abate  a  nuisance,  and  if  it  is  necessary  to  effect  naliy  abate  it,  destroy 
the  thing  which  creates  it.  Of  the  authorities  sustaining  this  doc- 
trine we  cite  only  a  few  :  Lodie  v.  ArnoUlj  2  Salk.  458  ;  Bart  t. 
May  or ^  eie.,  9  Wend.  671 ;  s.  c,  24  Am.  Dec.  105  ;  Viner  Abridg. 
Tit  Nnisance;  1  Hawk.  P.  0.,  chap.  32,  g  1^;  3  BI.  Com.  5; 
Broom.  Com.  222;  Cooley  Torts,  46;  Northrop  v.  Bwrows,  10 
Abb.  Pr.  305;  Jofiss  v.  WiUiants,  11  M.  &  W.,  176;  Lanfeary. 
Mayor,  etc.,  4  La.  97 ;  s.  c,  23  Am.  Dec.  477 ;  Harvey  v.  De  Woody 
18  Ark.  252  ;  Fergwon  v.  Cily  of  Selma,  43  Ala.  398 ;  People  ▼ 
VanderbiU,  28  N.  Y.  396  ;  State  v.  Flannagan,  67  Ind.  140 ;  City 
of  Indianapolis  v.  Miller,  27  Ind.  894 ;  Orovey.  City  of  Fort  Wayne, 
45  Ind.  429 ;  s.  c,  15  Am.  Sep.  202. 

These  authorities,  running  back  as  they  do  into  the  early  years 
of  the  common  law,  and  extending  in  an  unbroken  line  to  the 
present  time  prove  that  not  only  may  a  governmental  corporation 
abate  a  nuisance  by  the  destruction  of  the  thing  constituting  it  but 
so  also  may  a  private  individual.  It  is  therefore  not  the  delegation 
of  a  new  or  an  extraordinary  power  to  authorize  municipal  corpora- 
tions to  abate  nuisances  by  removing  or  destroying  the  thing  which 
creates  it.  A  man  has  no  right  to  build  a  wooden  house  in  a  place 
prohibited  by  law,  and  thus  endanger  the  safety  of  the  person  or 
property  of  others.  lie  has  neither  a  legal  nor  a  moral  right  to  do 
an  illegal  act  on  his  own  premises,  which  puts  in  jeopardy  the  per- 
son or  property  of  another.  There  can  be  no  acquisition  of  a  right 
by  the  performance  of  an  illegal  act.  In  removing  a  building  erected 
in  violation  of  law,  and  in  a  situation  where  it  imperils  person  or 
property,  no  private  right  is  invaded,  because  none  could  grow  out 
of  the  illegal  act 

There  is  some  conflict  in  the  authorities  as  to  whether  a  municipal 
corporation  possesses  the  inherent  power  to  prohibit  the  erection  of 
wooden  buildings  within  prescribed  limits  and  to  cause  their  removal. 
Judge  Dillon's  opinion  is  that  the  power  does  inhere  in  all  municipal 
corporations,  for  we  find  him  writing  (hat  cities  may,  *^  where  this 
is  consistent  with  the  general  and  special  legislation  applicable  to 
the  municipality,  establish  fire  limits  and  prevent  the  erection 
therein  of  wooden  buildings."  1  Dill.  Mun.  Oorp.  (3d  ed).,  § 
405.  The  Supreme  Court  of  Michigan,  in  speaking  of  ordinances 
similar  to  those  here  under  examination,  said  :  ^*  Of  the  power  of 
the  common  council  to  pass  the  ordinances  in  question,  we  have  no 
Vol.  L— 105 
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doabt  They  contravene  no  proyision  of  the  Conatitation  as  we  read 
it,  and  they  were  made  in  the  exercise  of  a  police  power  necessaiy 
to  the  safety  of  the  city."  Brady  t.  Narihwesiern  Ins.  Ch.,  11 
Mich.  425.  There  are  other  cases  sustaining  this  view.  Wadleigk 
V.  Oilman,  12  Me.  403  ;  Mayor,  etc.,  v.  Hoffman,  29  La.  Ann.  651. 
These  cases  rest  on  solid  principle,  for  the  rale  has  always  been  that 
a  municipal  corporation  has  the  inherent  power  to  enact  oidinanoes 
for  the  protection  of  the  property  of  its  citizens  against  fire.  2  Bacon 
Abridg.  147 ;  ClArkr.  Oily  of  South  Bead,  85  Ind.  276 ;  8.  a,  44 
Am.  Bep.  13  ;  Fertilizing  Co.  v.  Hyde  Park,  97  IT.  S.  659,  see 
p.  669  ;  2  Kent  Com.  339.  The  exercise  of  such  a  power  is  not 
the  exercise  of  a  new  power,  nor  of  one  not  connected  with  the  par- 
poses  for  which  public  corporations  are  organized  ;  on  the  contrary 
it  is  the  exercise  of  a  power  long  possessed  by  municipal  corpora- 
tions and  closely  connected  with  the  purposes  for  which  such  cor- 
porations are  organized.  In  speaking  of  ordinances  mnch  the  same 
as  those  here  under  discussion,  it  was  said  in  Mayor,  etc.,  v.  Hoffman 
supra :  '*  No  town  or  city  compactly  built  can  be  said  to  be  well 
ordered  or  well  regulated  which  neglects  precautions  of  this  sort 
It  is  its  duty  to  the  public  to  take  such  measures  as  may  be  prac- 
ticable to  lessen  the  hazard  and  danger  of  fire."  A  legislative  act 
granting  authority  to  take  precautions  against  fire,  and  ordinances 
passed  under  such  an  act  authorizing  the  removal  of  wooden  struc- 
tures erected  within  forbidden  limits,  are  little  more  than  express 
declarations  of  the  existence  of  powers  which  existed  at  com- 
mon law  and  are  necessarily  implied  in  the  grant  of  a  charter  to  a 
city. 

There  are  very  many  provisions  in  the  general  act  for  the  incor- 
poration of  cities  conferring  authority  upon  the  common  council  of 
cities  to  enact  ordinances  to  secure  protection  against  fire,  and  these 
provisions  taken,  as  they  must  be,  as  parts  of  one  uniform  system, 
leaf  e  no  doubt  in  our  minds  that  the  legislature  meant  to  invest 
cities  with  authority  to  enact  such  ordinances  as  were  reasonably 
necessary  to  prevent  the  destruction  of  property  by  fire.  In  the 
enumeration  of  the  powers  of  the  common  council,  there  is  an  ex- 
press grant  of  power,  and  when  this  provision  is  read  in  connec- 
tion with  the  other  provisions  of  the  act,  it  is  very  dear  that  the 
whole  power  of  enacting  ordinances  upon  the  subject  is  vested  m 
the  common  council.  It  is  quite  certain  that  the  common  council 
is  the  only  branch  of  municipal  government  invested  with  legisla- 
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tiTe  fanctioDfly  and  it  would  be  unreasonable  to  hold  that  any  other 
than  the  legislative  body  could  enact  ordinances. 

There  is  little  if  any  conflict  in  the  decisions  upon  the  question 
of  the  validity  of  ordinances  passed  under  express  legislative  author- 
ity fixing  limits  within  which  wooden  buildings  shall  not  be  erected; 
the  conflict  among  the  cases  is  upon  the  question  whether  the  mun- 
icipal corporation  possesses  the  power  to  enact  such  ordinances  with- 
out express  legislative  authority.  Even  in  Pennsylvania,  where  a 
narrow  view  is  taken  of  the  general  subject,  such  ordinances  have 
been  sustained,  and  in  a  recent  case  it  was  said  :  ^^  It  is  true  that 
a  wooden  building,  though  erected  contrary  to  law/  is  not  per  8$ 
a  public  nuisance.  But  it  may  become  such  by  the  manner  in 
which  it  is  used  or  allowed  to  be  used."  At  another  place,  in  the 
same  opinion,  in  was  said,  in  speaking  of  the  buildings  of  the  plaint- 
iff :  ''  The  city  of  Philadelphia  was  the  owner  of  large  and  valuabla 
property  in  their  neighborhood.  Any  hour  of  the  day  or  night 
they  were  in  danger  of  being  set  on  fire  by  those  who  frequented 
them  with  the  owner's  permission.  It  is  stated  as  a  fact  in  the 
special  plea,  and  of  course  a  fact  admitted  by  the  agreement,  that, 
the  public  safety  was  imperiled.  Nothing  more  was  necessary  to 
justify  the  action  of  the  defendant."  Fields  v.  Stokley,  99  Penn. 
St  306 ;  8.  c,  44  Am.  Bep.  109. 

In  the  case  before  ns  the  answer  avers,  and  the  demurrer  ad- 
mits, that  the  location  of  the  appellee's  building  was  such  as  to  put 
sorroimding  property  in  imminent  danger,  so  that  the  case  falls 
fnlly  within  even  the  narrow  rule  of  the  Pennsylvania  court.  In  the 
early  case  of  Respuhlica  v.  Duqtiel,  2  Yoates,  493,  the  legislature  au- 
thorized the  municipal  corporation  to  prevent  the  erection  of  wooden 
baldings,  and  an  ordinance  enacted  pursuant  to  this  law  was  held 
valid.  The  subject  received  very  full  consideration  in  King  v. 
Davenporl,  98  111.305  ;  a.  o.,  33  Am.Bep.  89,  and  it  was  held  that  an 
ordinance  providing  for  the  summary  destruction  of  a  wooden  build- 
ing erected  within  forbidden  territory  was  valid.  In  the  course  of  the 
opinion  it  was  said  :  ''  There  can  be  no  doubt,  it  seems  to  us  that  the 
ordinance  in  question  was  a  police  regulation,  proper,  and  made  in 
good  faith,  '  for  the  purpose  of  guarding  against  the  calamities  of 
fire '  in  a  populous  neighborhood  ;  and  wo  must  regard  it  as  an  en- 
tirely reasonable  regulation.  There  is  no  more  frequent  or  admittedly 
proper  exercise  of  the  police  power,  than  that  of  the  prohibition  of  the 
erection  of  buildings  of  combustible  materials  in  the  populous  part 
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of  a  town,  and  the  only  means  of  making  sach  prohibition  effect^ 
nal  is  by  a  summary  abatement  Every  moment's  delay  in  the 
removal  of  the  nuisance  is  constant  exposure  to  danger.  Before 
any  judicial  hearing  could  be  had  in  the  matter,  the  whole  evil 
sought  to  be  guarded  against  might  be  produced.''  It  was  also  held 
in  that  case,  that  the  erection  of  a  wooden  building  in  a  forbidden 
place  created  a  nuisance,  which  might  be  summarily  abated,  the 
court  saying:  **  But  what  is  a  nuisance  at  common  Law?  Black- 
stone's  definition  is,  whatsoever  unlawfully  annoys  or  doth  damage 
to  another,  is  a  nuisance." 

We  cannot  take  time  to  quote  further  from  the  adjudged  uisea 
upon  this  phase  of  the  case,  but  content  ourselves  with  referring  to 
the  reasoning  in  the  cases  already  referred  to  upon  another  feature 
of  the  case,  and  the  cases  of  Onrporalion  of  KnozoiUe  v.  Birdy  12 
Lea,  121;  City  af  Salem  v.  Jfayfies,  VZZ  Mass.  d74;  FiM  v.  C% 
of  DesMoines,  39  Iowa,  575;  &  c,  18  Am.  Rep.  4^>. 

The  case  principally  relied  upon  by  the  appellee  is  that  of  KnsBd^ 
Ur  V.  Burrough  of  fforrUtoioii^  103  Ponn.  St.  3d8;  8.  o.,  45  Am.  Rep. 
883.  That  case  concedes  that  where  the  legislature  authorises  the 
municipal  corporation  to  enact  ordinances  such  as  those  under  ex- 
amination, they  are  valid;  so  that  conceding  it  to  be  well  decided, 
it  does  not  sustain  the  judgment  below. 

The  removal  of  a  building,  erected  in  defiance  of  law  in  a  place 
where  it  endangers  surrounding  buildings,  is  not  the  forfeiture  of 
property;  it  is  the  exercise  of  a  police  power,  and  is  not  a  declara- 
tion of  forfeiture.  The  removal  of  the  building,  or  its  demolition, 
may  cause  loss  to  the  owner,  but  there  is  no  forfeiture  of  it  to  the 
public,  or  to  any  one  else.  We  have  seen  that  the  rule  has  been 
for  hundreds  of  years,  that  property  muy  be  destroyed  if  it  creates 
a  public  nuisance  in  cases  where  the  nuisance  c:innot  be  effectually 
abated  in  any  other  way.  A  striking  illustration  of  this  general 
doctrine  is  found  in  the  case  of  Meeker  v.  Van  RenMneHaer^  15  Wend. 
397,  where  it  was  held  lawful  for  an  officer  acting  under  a  board  of 
health  to  tear  down  a  tenement  house  cut  up  into  small  apartments, 
and  calculated  to  breed  disease.  There  are  cases  by  the  seores  in 
the  books  affirming  the  general  doctrine,  and  we  suppose  that  until 
the  decision  in  Kneedler  v.  Borough  of  Norriniown,  itfipra,  no  one 
thought  of  treating  the  destruction  ot  property  constituting  a  nuis- 
ance as  a  forfeiture.  Certainly,  individuals  have  no  right  to  pro- 
nounce forfeitures,  and  yet  they  may  destroy  property  when  neoes- 
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saiy  for  the  Abatement  of  a  public  nuisance.  It  is  inconceivable 
therefore  that  the  act  of  removing  or  destroying  a  building  to  pre- 
vent the  hazard  of  fire  can  be  regarded  as  constituting  a  forfeiture. 
The  real  ground  upon  which  the  right  rests  is  that  stated  in  Field 
T.  CU^  of  Des  Moines^  svpra,  where  Miller,  C.  J.,  in  delivering 
the  opionion  of  the  court,  said:  ''That  any  person  may  'raze 
houses  to  the  ground  to  ])revent  the  spreading  of  a  conflagration/  " 
without  incurring  any  liability  to  the  owner  of  the  houses  destroyed, 
is  a  doctrine  well  establised  in  the  common  law.  The  maxim  of 
the  law  is  that  "a  private  mischief  is  to  be  endured  rather  than  a 
public  inconvenience."  2  Kent  Com.  338.  Lord  Coke  says:  **For 
the  Commonwealth  a  man  shall  suffer  damage;  as  to  the  saving  of 
a  city  or  town,  a  house  shall  be  plucked  down  if  the  next  be  on  fire. 
This  every  man  may  do  without  being  liable  to  an  action."  The 
general  principle  which  authorizes  the  destruction  of  buildings  to 
stay  the  progress  of  a  conflagration  unquestionably  autliorizes  the 
enactment  of  laws  for  the  prevention  of  danger  from  fire.  The 
question  is  much  less  doubtful  in  a  case  like  this,  where  the  build- 
ing is  constructed  in  defiance  of  law,  than  in  a  case  where  the  baild- 
ing  was  lawfully  erected,  and  its  destruction  made  necessary  by 
subsequent  events.  The  general  question  here  involved  was  dis- 
cussed in  the  celebrated  Slaughter- Hotise  cases,  16  Wall.  36,  where 
many  instructive  cases  are  gathered  together,  and  it  needs  no  extended 
discussion  from  us.  The  i)oint  which  is  here  the  decisive  one  was  ad- 
mirably discussed  by  the  court  in  Vanderbilt  y.  Adains^  7  Cow.  349, 
and  from  that  decision  we  take  this  forcible  statement  of  the  conclo- 
sion  reached  after  a  review  of  the  cases:  "  The  owner  of  a  lot  in  a  city 
intends  to  build  of  wood;  the  constituted  authorities  say:  '  You  must 
not  exercise  that  right;  it  is  dangerous  to  all.  Y'on  may  build  of  brick 
or  stone;  because  the  safety  of  all  is,  in  this  way,  promoted.'  Can  the 
owner,  with  impunity,  violate  such  a  law,  because  he  has  the  absolute 
right  of  property?    It  has  not  been  heretofore  so  considered." 

A  municipal  corporation  is  composed  of  the  inhabitants  of  the 
territory  over  which  its  limits  extend,  and  not  of  the  officers.  It 
is  an  instrumentality  of  local  government,  and  every  voter  is  a  par> 
ticipant  in  the  governmental  affairs  of  the  corporation.  There,  as 
elsewhere  m  free  governments,  the  majority  rule,  and  the  officera 
elected  are  the  representatives  of  the  citizens,  and  their  official  acta 
are  the  expressions  of  the  public  will.  StrMser  v.  6V/y  of  Fort  Wayn^ 
100  Ind.  443 ;    City  of  Valparaiso  t.  Cfardfier,  97  Ind.  1^  &  c,  49 
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Am.  Rep.  410;  1  DilL  Man.  Corp.  (3d  ed.),  §  40.  It  is  therefore 
the  citizens  themselves  who  fix  the  limits  within  which  the  erection 
of  wooden  buildings  shall  be  prohibited,  and  if  there  is  any  fear  of 
oppression,  that  fear  must  be  that  the  people  invested  with  the  right 
of  local  government  will  oppress  themselves,  for  the  power  is  in  their 
own  hands.  But  it  is  not  oppressive  for  the  majority  of  the  corporar 
tor8,acting  through  their  representatives, to  prescribe  fire  limits.  The 
citizen  who  denies  that  right  is  the  one  who  manifests  a  spirit  of  op- 
pression, for  he  would,  if  ho  could,  sacrifice  the  public  safety  to  his 
selfish  interests.  It  is  more  just  and  more  expedient,  that  the  will  of 
the  majority  of  the  citizens,  lawfully  expressed,  should  govern,  than 
that  one  man  should  rule  because  it  promotes  his  private  interest. 

The  constitutional  provisions  respecting  the  titles  of  acts  of  the 
general  assembly,  and  like  matters,  do  not  apply  to  the  by-laws  of 
municipal  corporations.    Oreen  v.  City  of  Indianapolis^  25  Ind.  490. 

The  first  ordinance  defining  the  fire  limits  was  passed  on  the  31st 
day  of  January,  1880,  and  by  an  ordinance  adopted  in  March,  1881, 
it  was  ordained  that  in  addition  to  the  territory  included  within 
the  fire  limits  prescribed  by  the  former  ordinance,  it  should  be  un- 
lawful to  erect  a  wooden  building  within  the  territory  added  to  the 
limits  by  the  last  ordinance.  In  the  later  ordinance  is  the  follow- 
ing provision:  ''And  all  the  provisions  of  an  ordinance  passed  on 
the  31st  day  of  January,  1880,  by  the  common  council  of  the  city 
of  Huntington,  and  any  provisions  thereof,  shall  be  extended  over 
and  apply  to  the  territory  included  in  this  ordinance."  We  have 
no  doubt  as  to  the  validity  of  both  these  ordinances,  and  that  the 
clause  of  the  last  ordinance  does  bring  the  territory  described  m  it 
within  the  provisions  of  the  earlier.  The  effect  of  the  language 
employed  is  to  enact  that  the  provisions  of  the  earlier  ordinance 
shall  be  extended  to  new  territory.  We  have  in  our  statutes  scores 
of  instances  m  which  legislation  of  the  same  general  character  was 
adopted  in  substantially  the  same  method.  It  has  indeed  been 
held  in  several  cases  that  a  statute  may  be  carried  forward  by  refer- 
ence to  the  general  subject  Opp  v.  Tan  Etfck,  99  Ind.  345,  and 
oases  cited.  If  the  legislature  of  a  State  were  required  to  embcidy 
every  act  referred  to  in  the  act  making  the  reference,  it  would  soon 
be  true  that ''  of  making  many  books  there  is  no  end." 

Judgment  reversed,  with  instructions  to  overrule  the  demurm 
to  the  answer,  and  to  proceed  in  accordanoe  with  this  opinion. 

Judgment  rovened. 
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ADOPTION. 

Pwomt.]  Where  a-  child,  adopted  bj  a  husband  and  wife  Jointly,  dies  with, 
oat  cliild  or  descendant,  owning  lands  inherited  from  the  adopted  mother, 
the  sanriving  adopted  father  inherits  them  to  the  exelosion  of  the  nataral 
mother.    Humphries  ▼.  Datis  (100  Ind^  d74),  788. 

ADVERSE  POSSESSION. 

Of  husband  mid«r  wife's  irregolar  will  —  tacking.]  A  wife  devised  a  farm 
to  her  hnsband  for  his  life,  with  remainder  in  fee  to  her  nephew.  Ilie 
will  was  admitted  to  probate,  but  was  not  executed  in  compliance  with 
the  statutory  requirements.  The  hnsband  entered  into  possession  under 
daim  of  title,  and  continued  in  possession  for  thirteen  years,  and  then 
joined  the  nephew  in  a  sale  of  the  farm,  and  the  purchaser  entered  and 
held  possession  for  fourteen  years.  Then  in  ejectment  by  the  helrs-at- 
law  of  the  testatrix  against  the  purchaser,  held,  that  the  husband's  pos- 
session was  adverse  and  exclusive,  and  the  purchaser's  possession  was 
tacked  thereto,  and  both  constituted  an  effectual  adverse  possession.  Han- 
eon  V.  Johnecm  (62  Md.  25),  100. 

AGENCY. 

L  To  nanage  hotel  —  Ihrsory  stable.]  An  agent  to  manage  a  hotel  has  no  im- 
plied XM>wer  to  bind  his  principal  for  the  safe  keeping  and  return  of  car- 
riages furnished  by  a  livery-stable  keeper  for  guests  of  the  hotel.  Broek^ 
idop  V.  MuUin  (46  N.  J.  Law.  448),  443. 

flL  Vaated  interest — termination.]  A  general  agent  for  an  insurance  cook 
pany,  discharged  for  failure  to  account  according  to  his  contract,  has  no 
interest  in  premiums  thereafter  to  be  collected  on  policies  issued  through 
his  agency.     Phcenix  Mut.  lAfe  Ins.  Co.  v.  HaUoway  (51  Conn.  811),  20. 

See  GRDfiNAL  Law,  270  ;  Nbgotiablb  Instbuioent,  508. 
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ANIMAL& 

Smynm%*u  kaowMf*  oC  ▼inJcmimi  ]     A  aerrsat's  ImoirMlge  of  the 

ehancter  of  a  dog  fteeosUiinod  to  follow  him  aboat  in  the  mutar'a  bofll- 
ne&B,  but  not  pnt  in  his  chmge  hj  the  maater,  is  not  imputable  to  the  mas- 
ter.    Tuiffg  y.  B^kmd  (02  Md.  880),  826. 

See  CoMVKiuuov,  84Si 

ARBITRATOR 

Attorney —UabOifty  lor  oouapliaoy.]  An  arbftialor  ia  not  liable  to  an  actlim 
bj  one  party  for  fraud olently  conspiring  with  the  attorney  of  the  other 
party  to  induce  the  other  arbitrators  to  join  l&im  in  an  nnjnst  award,  but 
the  attorney  is  liable,  although  the  judgment  on  the  award  remains  unre- 
Teraed.  IfooKM  Tunnel  Dock  and  EUteaiar  Cempmmif  ▼.  CtBtitm  <ltf 
Maaa.  424),  828. 

ASSAULT. 
As  CanciHAL  Law,  128l 

ASSIGNMENT. 
See  Nbootiablb  ImTHUMnrr,  ttiL 

ASSOCIATION. 
▼oloBlvy.]    See  GoirraACT,  006. 

ATTORNEY. 

DIabaiTing — iiuttotable  oltoaa.]  An  attorn^  may  be  diabaned  even  for  an 
indictable  offenae  and  before  prosecution.  State  t.  Wkden  (11  Oreg.  450^ 
4B6. 

aw  ABBirmAiOB,  828 ;  Libsl  ahd  Slahubb,  818 ;  NaooaxABUi  UwBiUimiT, 

451. 

ATTORNEY  AND  CLIENT. 
Am  Fraud,  682 ;  Mabbtaoi,  828. 

AVERAGE. 
See  Ship  aicd  Shippino,  825.. 

BANK. 

■nik«r%  dieok— eqtillaltle  aaaignment.]  A  bank  cashier^  cfaeak,  dmwm  oa 
a  bank  in  another  State,  on  no  particular  fund,  la  not  a  bill  of  onhange, 
and  doea  not  operate  aa  an  aaaignment  of  the  fund,  and  the  holder  ia  not 
entitled  to  preference  orer  depositors  and  general  oreditoas  of  the  inaoiTOBt 
drawee.    Marriean  t.  Wright  (100  Ind.  516),  806. 

SaiviBfB.]    See  CoMTBACr,  40a 

BAWDY  HOUSE. 
SeeCBiuJXAL  Law  201 


INDEX.  g|] 

BELL  OF  LADING. 
S&e  Garrisr,  283. 

BOARD  OF  HEALTH. 
fltafeute  —  nviMOio*.]  A  board  of  liealtli  was  emxM>w6Ted  to  take  measoreB  to 
preaerye  the  pablic  liealtli  and  prevent  malignant  diseases,  and  to  ex- 
amine into  nuisanoes  and  sources  of  filth  which  in  their  judgment  would 
endanger  health.  They  remoyed  brush  with  oysters  growing  on  it  in  & 
pablic  riyer.  Held,  (1)  that  the  members  of  the  board  were  not  liable  for 
error  of  judgment  in  assuming  it  to  be  the  source  of  disease ;  (2)  that 
they  might  remove  it  although  it  was  not  filth  ;  (8)  that  the  removal  was 
lawful  although  not  made  until  after  the  disease  had  ceased  ;  (4)  and  that 
it  made  no  difference  that  the  board  causing  the  removal  was  composed  of 
different  members  from  the  board  ordering  it.    Baymond  v.  Fiih  (51  Conn. 

SO),  a 

SmMukicifal  Corfobation,  884. 

BOUNDART. 
1.  Width  of  bay — r«aoh  of  e3re.]  In  determining  whether  a  bay  or  harbor 
is  not  wider  than  the  reach  of  the  eye,  it  is  not  necessary  that  a  person  on 
one  side  should  be  able  to  discern  upon  the  other  the  ordinary  movements 
of  men  with  sufilcient  minuteness  and  certainty  to  testify  to  them  in  a 
court  of  justice ;  but  it  is  sufficient  if  the  ordinary  eye  can,  in  ordinary 
weather,  discern  the  human  figure,  see  that  it  moves,  and  distinguish  be- 
tween walking  and  running.    Bawe  v.  SmUh  (51  Conn.  260),  16. 

a.  *^BSiddla  of  ohanneL'*]  The  '*  middle  of  the  channel "  means  the  space 
within  which  vessels  usually  pass.    Id. 

CARRIER. 
1*  Oontraot — n«g]ifaiioa.]  The  plaintiff,  desiring  to  have  his  horse  trans- 
XM>rted  by  defendant  railroad,  induced  A.,  who  had  several  horses  to  go  by 
the  same  train,  to  indnde  his  and  have  it  billed  as  A's.  It  was  the  de- 
fendant's rule  that  only  one  person  could  go  free  with  stock,  and  when  A. 
told  the  conductor  there  might  be  another  person  to  accompany  him,  he 
replied  that.he  would  have  to  pay  fare.  The  defendant  had  no  knowledge 
of  the  plaintiff's  intention  to  go  on  the  train.  The  plaintiff  .got  no  ticket, 
but  intended  to  pay  his  fare  on  the  train.  Before  he  could  pay  there  was 
a  collision  by  the  defendant's  negligence,  and  he  was  injured.  HM, 
that  he  could  not  recover.  Gardner  r.  New  Haven  and  Northampton  Oo. 
(51  Conn.  148),  12. 

ft.  meotton  of  pasiaugii  —  offer  of  oastomarj  fivre.]  A  passenger  on  a 
railway  train  gave  to  the  conductor  the  fare  which  he  had  been  accus- 
tomed to  pay,  and  the  conductor  demanded  a  further  sum  as  due  because 
the  passenger  had  no  ticket.  This  was  refused,  and  the  conductor  stopped 
the  train.  Then  the  passenger  tendered  the  additional  sum,  but  the  con- 
ductor refused  it,  and  ejected  him.  Held,  an  unlawful  ejection,  unless 
the  passenger  s  conduct  was  willful.  TeoBoe  and  Pacific  R.  Co.  v.  Bond 
<62  Tex.  442),  582. 
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9k  BwpnWofn  of  paMMOgiar  —  nagligimfm,J  A  helpleas,  dranken  paoenger  tm 
A  nilwaj  train  refasing  to  pay  fare,  the  oondactor,  knowing  his  oondition, 
•spelled  him  not  at  a  station,  and  In  the  snow,  by  reason  wheraof  the 
passenger  was  ssTerely  froxen.  Hetd,  that  the  company  was  liable. 
LauismUe,  etc.,  B.  Co,  ▼.  SidUoan  (81  Ky.  824),  180. 

^  Baflmad  oompany  transporting  oars  of  anothar  railroad  oonq^any.]  A 
railway  company  is  boand  to  receive  the  freight  cars  of  other  railway 
companies  for  transportation,  and  is  subject  to  the  liability  of  a  common 
carrier  in  respect  to  them.  Peoria,  etc.,  R  Co.  v.  Chieoffo,  eic,  S,  Gb. 
(100  111.  185),  005. 

S. paiaangar  on  wrong  tndn — ^^ctton.]    The  plaintiff  at  JacksonTUle 

bought  a  ticket  on  the  defendant's  railway  to  Elkhart,  and  entered 
a  train  pointed  oat  to  him  by  the  ticket-seller.  The  oondactor  accepted 
the  ticket,  but  immediately  notified  him  that  the  train  did  not  stop  at  Elk- 
hart, and  that  he  could  get  off  at  Palestine  and  there  resume  his  journey 
for  Elkhart  He  refused  to  get  off  and  was  ejected.  JSUei,  proper.  Inter 
noHanal  O.  N.  B.  Co.  v.  HamU  (<»  Tex.  256),  525. 

6b tiokflt — aaqmldon.]    If  the  ticket-seller  of  a  railroad  oompany  sella 

a  punched  ticket,  assuring  the  purchaser  that  it  is  good,  when  in  fact  it  is 
not,  and  the  passenger  is  expelled  for  non-payment  of  fare,  he  may  recover 
damages  against  the  oompany.  Murdock  v.  Boaion  and  AfboMif  B.  Co. 
(187  Mass.  298),  807. 

T  ▼ahiatlon  in  bUl  of  lading.]  A  shipper  of  goods  for  carriage  is  bound  by 
an  agreed  valuation  in  the  bill  of  lading  and  a  stipulation  that  such  valua- 
tion is  to  be  the  limit  of  recovery  in  case  of  loss.  Oraioea  ▼.  Lake  8hm% 
and  JOch,  8o.  B,  Co,  (187  Mass.  88),  282. 

Bee  Oabhibhiiknt,  888 ;  NBOueiorGS,  660l 

CHARITT. 
br.]    A0  Will,  28,  219. 

CHECK. 
Bee  Bahk,  805;  Nbootiablb  iHrnxmaan,  €k% 

CLUB. 
Bee  Criminal  Law,  840. 

CONFLICT  OP  LAWa 
Bee  Statutb,  688. 

CONSIONOa 
Bee  STATirrR.  145. 

CONSPIRACY. 
Bee  Arbitratob,  828. 
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CONSTITUTIONAL  LAW. 

L  AlUriog  nlary  of  officer — police  offioen.]  Police  officera  of  cities  are 
not  within  the  constitutional  provision  forbidding  legislation  to  change  the 
compensation  of  public  officers  while  in  office.  Mangam  v.  OUy  of  Brook- 
Ijfn  (98  N.  Y.  585),  705. 

2.  '^ Banking  corporation'' — liability  of  stockholders.]  A  constitutional 
provision  that  stockholders  in  bank  corporations  shall  be  liable  for  the 
corporate  debts  is  applicable  only  to  banks  issuing  bills  of  circulation. 
Allen  V.  Clayton  (68  Iowa,  11),  716. 

8.  Boom  company.]  A  company  may  be  authorized  to  oonstmct  and  maintain 
a  boom  on  a  navigable  river  and  to  collect  and  control  all  floating  logs 
within  certain  limits,  and  to  demand  boomage  on  delivering  them  to  their 
owners.     Otbome  v.  Knife  FalU  Boom  Corporation  (82  Minn.  412),  500. 

^  Maniagea  between  whites  and  negroes.]  A  statute  declaring  marriages 
between  white  persons  and  negroes  a  felony  is  constitutional,  and  the 
enactment  that  the  jury  may  determine  the  proportion  of  negro  blood  from 
the  appearance  of  the  person  is  not  a  violation  of  a  constitutional  provision 
that  the  legislature  shall  not  pass  any  local  or  special  law  changing  the 
rules  of  evidence.     State  v.  Jackson  (80  Mo.  175),  499. 

S.  MiHtia  —  disbanding.]  The  action  of  a  division  commander  of  State  militia 
in  disbanding  a  company  for  mutiny  is  cognizable  only  by  the  military 
authorities.     Orote  v.  Mott  (46  N.  J.  Law,  828),  424. 

d.  Neglect  to  fence  railways  —  attorneys'  fees.]  A  statute  making  railways 
Uable  for  stock  killed  by  reason  of  neglect  to  fence  their  tracks,  and  for 
attorneys'  fees  in  addition,  is  not  unconstitutional.  Peoria^  etc.,  R.  Co,  v. 
Duggan  (109  111.  587),  619. 

7.  Regulation  of  physicians.]    The  State  may  authorize  the  State  Medical 

Board  to  refuse  a  certificate,  as  a  necessary  condition  to  the  right  to  prac- 
tice medicine,  for  **  unprofessional  or  dishonorable  conduct,'*  but  the  appli- 
cant has  a  right  first  to  be  heard,  and  is  not  entitled  to  mandamus  to  review 
the  determination.  8tate  v.  StaU  Medical  Examining  Board  (32  Minn. 
824),  575. 

8.  <— -of  trade.]    A  law  requiring  operators  of  butter  and  cheese  factories 

on  the  co-operative  plan  to  give  bonds  for  faithful  accounting  for 
property  received  for  manufacture  is  not  unconstitutional.  Hawthom  v. 
PeapU  (109  111.  802),  610. 

0.  Beelraint  of  trade.]  A  statute  making  it  a  misdemeanor  to  manufacture 
cigars  in  cities  of  more  than  five  hundred  thousand  inhabitants,  in  any 
tenement-house  occupied  by  more  than  three  families,  except  on  the  first 
floor  of  houses  on  which  there  is  a  store  for  the  sale  of  cigars  and  tobacco* 
is  unconstitutional.     In  Matter  of  Jacobs  (98  N.  Y.  98),  686. 

lOL  Crime  near  connty  boundary.]  A  statute  providing  that  ofFenses  com- 
mitted within  one  hundred  rods  of  the  dividing  line  between  two  counties 
may  be  prosecuted  and  punished  in  either,  is  not  in  violation  of  a  constitu- 
tional  provision  secoring  to  the  aocoaed  the  right  to  trial  by  a  jury  of  the 
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"  ooanty  or  district  '*  wherein  Uie  oflenae  wms  ooaunhled,  Asd  whiek 

or  district  shall  have  previoosly  been  aaoertained  by  law.  8UUe  ▼.  Gtmmrt 

(60  Wis.  687),  888. 

CX)NTRACT. 

■ 

1-  Bylottsr— BOtlooof  aooopUnoo.]  To  constitute  a  yalid  contract  by  letter, 
if  no  time  for  acceptance  of  the  offer  is  fixed,  it  most  be  affirmatiyelj 
shown  that  the  acceptance  was  mailed  within  a  reasonable  time  and  be- 
fore any  intimation  of  withdrawal  was  received.  Farrier  ▼.  Starer  (tt 
Iowa,  484),  7S2. 

2.  Implied — priTlty.]    Where  a  savings  bank  paid  to  a  widow  a  deposit  made 

by  her  husband  in  his  own  name,  upon  her  claim  that  it  was  her  property, 
the  administrator  of  the  husband  cannot  recover  it  from  her.  Nciaa  v. 
MarUon  (46  N.  J.  Uw,*  231),  403. 

3.  In  restraint  of  trade — "  irioinity.''J    An  agreement  by  a  physician  not  to 

practice  in  a  certain  city  and  ''vicinity"  excludes  from  territory  withis 
ten  miles  of  the  city.     Timmerman  v.  Dmmt  (59  llich.  84),  240. 

•C  Uabllity  of  ToliiDtaiy  aasootation.]  The  members  of  a  volnntaiy  associa- 
tion for  educational  purposes  are  personally  liable  for  the  wages  of  a 
teacher  hired  by  the  acting  president  of  the  association.  SletUk  v.  GodiM 
(80  Mo.  810),  505. 

ft.  To  lynlld  oaxrlago  Uka  modal — oompHanoa.]  On  a  contract  to  buUd  a 
carriage  Just  like  a  model,  substantial  compliance  Is  sniBcieDt ;  unimpor- 
tant difterences  will  be  disregarded.     MHncke  v.  FbOt  (61  Wis.  628).  187. 

6.  BrtoppaL]  The  refusal  of  the  buyer  to  accept  the  carriage  solely  on  tks 
ground  that  the  contract  was  illegal,  estops  kim  iram  afterward  laW^ 
the  objection  of  non-compliance.    JBL 

•]    6$$  Taxation,  462^ 

6h  MmnaPAL  Coumumar,  WH 


CONTRACTOR. 
6b9  MAmm  avd  Bmryamt,  987. 

CONTRIBUTION. 
SeeSvKSTY,  426. 

CONTRIBUTORY  NEOLieENCB. 
8ee  Nboliorncb. 

CX)NVERSION. 

iBtOBl — diMag  away  oattle.]  If  one  drives  the  cattle  of  another  upon  a 
highway  in  a  direction  known  to  him  to  be  opposite  to  the  owner's  rest 
denoe,  and  they  are  lost  in  consequence,  he  Is  liable  for  conversion,  al- 
though he  did  not  Intend  It. 


INDEX.  845 

CONVERSION  <-  C&nHnmea 

<— — JK  JMfM,  that  if  one  finds  stray  cattle  on  his  land  doing  damage,  in  the  after- 
noon, he  may  confine  them  orer  night,  and  turn  them  into  the  highway  in 
the  morning.    By  Oolb,  C.  J.     To9dn  ▼.  Deal  (fiO  Wis.  87),  845. 

See  CnnnnAL  Law,  120. 

CORPORATION. 

I.  Ghw  oompany — duty  to  scnre  aU.]  A  gas  company  is  boand  to  supply  all 
individiials  requiring  it,  on  payment  or  reasonable  security.  WUUame  ▼. 
Mutual  Oae  Co,  (52  Mich.  499),  266. 

X,  IndiTldiial  liahllity — "  debt"]  The  liability  of  a  corporation  for  infringe- 
ment of  letters-patent,  is  not  before  Judgment  a  "a  debt "  for  which  the 
officers  are  liable.  (JhSid  v.  Boston  and  Fabr?UMnen  Iron  Works  (187  Mass. 
516),  828. 

3.  Sole  owner  of  stook — repleirin.]  One  who  becomes  the  owner  of  all  the 
capital  stock  of  a  prirate  corporation,  does  not  thereby  become  owner  of 
its  property,  and  cannot  maintain  replevin  for  it.  Button  ▼.  Hofinan  (61 
Wis.  20),  181. 

UaMUty  of  bank  stookholden.]    See  Conbtxtdtional  Law,  91(1. 

See  Fraud,  400 ;  Oarhishmbnt,  869. 

CRIMINAL  LAW. 

1.  Agenoy.]  The  owner  of  a  saloon  whose  clerk,  without  his  knowledge  or 
consent,  but  while  he  was  on  the  premises,  opened  it  on  Sunday  morning 
to  clean  it,  and  sold  a  drink  to  a  customer,  may  properly  be  convicted  of 
keeping  a  saloon  open  on  Sunday.    People  v.  Boify  (52  Biich.  577),  270. 

8.  Assault  —  oustom.]  On  a  trial  for  assault  with  a  pistol,  it  is  incompetent 
to  prove  a  custom  of  the  defendant  and  his  associates,  when  controvenies 
or  disputes  arose  among  them,  to  curse,  abuse  and  denounce  one  another 
in  obscene,  insulting  and  violent  language,  and  fiourish  knives  and  pistols, 
with  threatening  gestures,  as  a  mere  matter  of  Jest  and  without  any  inten- 
tion to  use  them  to  the  injury  of  any  one.  HaiwMne  ▼.  Stale  (17  Tex.  Ct 
App.  598),  129. 

8.  Bawdy-house  —  afvldonoo  of  ropntation.]  To  prove  the  charge  of  keeping 
a  bawdy-house  evidence  of  the  general  reputation  of  the  house  is  inad* 
missible.    Henson  v.  StaU  (62  Md.  281),  204. 

4i  Bvidenoo  —  dsolaralians  —  rss  giaitWb]  Where  cme  was  robbed,  his  dec- 
larations of  the  circumstances  very  soon  thereafter  are  competent  evidence. 
StaU  V.  Haran  (82  Minn.  894),  588. 

ft.  Ponnar  acquittal — Jnriadiotioiii]  An  acquittal  in  one  county  of  the 
charge  of  receiving  stolen  goods  is  no  bar  to  an  indictment  in  another 
county  for  the  same  offense,  unless  it  appears  tliat  the  offense  was  com- 
mitted in  the  former  county.    OamfMl  v.  People  (109  111.  565),  621. 

6l  ladacoBt  aapoanra.]    It  is  not  essential  to  the  crime  of  indecent  expoeue 
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that  aoybody  should  have  seen  the  exposare,  provided  it  were  intentkn- 
allj  made,  in  a  public  plaoe,  and  persons  were  present  who  oould  have 
seen  if  they  had  looked.     Van  HouUn  v.  8taU  (46  N.  J.  Law.  16).  397. 

7.  Indiotment  —  pclTately  staaliag  from  th*  penon.]     Under  a  statute  defin- 

« 

ing  "privately  stealing  from  the  person*'  as  '* theft  committed  without 
the  knowledge  of  the  person  from  whom  the  property  is  taken,  or  so  sud- 
denly as  not  to  allow  them  to  make  resistance  before  the  property  is  car- 
ried away/'  an  indictment  simply  charging  stealing  and  carrying  away 
privately  from  the  person  is  bad.  Kerrjf  v.  State  (17  Tex.  Ct  App.  178) 
122. 

8.  Jury  —  waiver  o£]    In  a  criminal  case  the  prisoner  may  not  waive  a  jury. 

State  V.  Carman  (68  Iowa,  180).  741. 

9.  lAToeny  —  oonTenion  of  hired  hozse.]    Where  one  hires  a  horse  and 

subsequently  converts  it,  an  indictment  for  larceny  will  not  lie  unless  it  is 
shown  that  the  felonious  intent  existed  at  the  time  of  the  hiring.  Iforri- 
•on  V.  State  (17  Tex.  Ct.  App.  84).  120. 

10. of  money  to  be  ohanged.]    The  prosecutor  handed  the  defendant  a 

twenty-dollar  bill  to  change,  and  he,  pretending  that  he  could  not  change 
it,  fraudulently  gave  her  a  one-dollar  bill  instead  of  the  twenty,  and  con- 
verted the  twenty.  HM^  a  larceny  of  twenty  dollars.  WaUen  v.  8taU 
(17  Tex.  Ct.  App.  226),  128. 

11.  Zrfrttery.]  Where  one  choee  a  number  and  paid  a  certain  sum,  and  the 
seller  drew  an  envelope  from  a  box  full,  containing  a  slip  with  many  num- 
bers on  it,  and  if  the  number  chosen  was  on  the  slip  the  buyer  received  a 
multiple  of  the  sum  paid,  greater  or  less,  according  to  the  agreement, 
and  if  not  he  lost  what  he  had  paid  ;  hM,  a  lottery.     (hmmonweaUk  v. 

.      Wright  (187  Mass.  250),  806. 

12.  Murder  —  great  bodily  harm.]  If  men  board  a  railway  train,  draw  deadly 
weapons  on  a  passenger,  rob  him,  and  by  threats,  intimidation  and  com- 
mand cause  him  to  jump  from  the  train  while  it  is  in  motion,  and  he  is 
thereby  killed,  it  is  murder.     Adame  v.  PeopU  (100  111.  444),  617. 

13.  Belting  intozioating  liquors — olnh.]  A  private  club  owning  intoxicating 
liquors  and  employing  one  of  its  members  as  a  steward,  paying  him  for 
his  services  and  for  the  use  of  a  room  where  the  liquors  are  kept,  the 
steward  delivering  the  liquor  to  other  members  on  checks  which  he  has 
previously  sold  them,  and  the  money  for  which  he  uses  in  buying  liquors 
in  the  name  of  the  club,  the  steward  may  not  be  convicted  of  keeping 
intoxicating  liquors  with  intent  to  sell  them.  OatMnonweaUh  v.  Pampkrtt 
(187  Mass.  064),  840. 

CUSTOM. 

See  Cbdcinal  Law,  120. 

DAliAOES. 

1.  Zbcem|iUvy.]  To  warrant  exemplary  damages  there  must  be  an  etement  of 
fraud,  malioe,  evil  intent  or  oppression  forming  part  of  the  wrongful  aot 
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Deliberation  and  force  vrill  aot  sapply  It.     Philaddphia,  etc.,  B.  Co.  v. 
JBoeflieh  (62  Md.  800),  228. 

fl.  FrosJnurta  canaa.]  Where  a  railway  company  carried  a  passenger  past  his 
destination,  and  pat  him  off  at  a  water  tank,  in  inclement  weather,  and  he 
contracted  pneumonia  in  conseqaence  of  the  exposure,  held,  that  the  pain, 
expense  and  business  detriment  resulting  therefrom  were  proper  items  of 
damage.     Intematianai,  etc.,  R.  Co.  y.  Terry  (62  Tex.  880),  529. 

d.  Bamote — profits.]  On  a  claim  of  damage  for  failure  properly  to  adjust  a 
raker  to  a  reaping  machine,  according  to  contract,  damages  for  loss  of  part 
of  the  crop  thereby  are  not  recoverable.  FuUer  v.  Curtia  (100  Ind.  287), 
786. 

A,  Wealth  of  dofendant.]  In  an  action  of  assault  and  battery,  it  is  improper 
to  consider  the  defendant's  financial  means  and  public  position  on  the 
question  of  compeosatory  damages.    Hare  v.  Marah  (61  Wis.  485),  141. 

See  Eyidencb,  148. 

DECLARATIONS. 
8ee  Cboohal  La.w,  858 ;  Evidjbngb,  519 ;  Insurance,  769. 

DEED. 

IMhrery  by  reoording.]  The  grantor's  recording  of  a  deed  expieasing  the 
receipt  of  the  purchase-money  is  prima  faeie  a  valid  deliveij.  Burkt  ▼. 
Adami  (80  Mo.  504),  510. 

8$$  Bakes,  805;  Infancy,  99 ;  Tsmrr,  686. 

DESCENT. 
Bee  Adoption,  788. 

DEVISE. 

AsWlLU 

DIRECrrOR. 
See  Fraud,  4Sft. 

DIVORCE. 
See  BiARRiAGB,  589. 

DRAFT. 
See  Bank,  805 ;  Nbgotiabue  iNsiBincxHT,  SIA. 

EJECTMENT, 
j    Sh  MmnciPAL  Corporation,  149. 

EMINENT  DOMAIN. 

6h  UwaCSPAL  COEFOBATION,  881 
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BffTOPPEL. 
Bi$  OoimucT,  157 ;  8bt-oiv,  'Oik 

■ 

EVIDENCE. 
ii  Ptohtfrtlom — vMgwUk]  A  child  died,  asmlleged,  from  an  injniybj  abolt 
oueleaslj  left  projecting  from  the  carb  of  a  city  sidewalk.  Immedlatelj 
after  the  injury  be  told  his  mother  the  eaose  of  the  injury,  weeping  from 
pain  at  the  time,  and  the  next  day  he  told  his  father.  In  an  action  for 
damages  against  the  city  by  the  father,  the  father  testified  to  the  son's  dee- 
laration  to  him,  and  that  he  and  the  son  together  went  to  see  the  bolt  in 
consequence  of  the  son's  declaration,  and  found  drops  of  blood  on  it;  held, 
that  the  declaration  to  the  mother  was  competent,  but  that  to  the  fadier 
incompetent.     City  of  OalveaUm  y.  Barbour  (82  Tex.  172),  519. 

8.  llmpeit  —  experimenti  with  gnss.]  On  a  murder  trial,  evidence  of  ex- 
periments on  targets  by  non-professional  witnesses  is  incompetent  to  show 
that  the  deceased  was  kiUed  by  the  close  discharge  of  a  gun.  SkUe  t. 
JuHui  (11  Oieg.  178),  470. 

Sm  Hallnolnaftfons — Impeachmsnt.]  On  the  trial  of  a  complaint  for  indecent 
assault  upon  a  woman  in  disordered  health,  it  is  proper  to  show  that 
persons  are  subject  to  hallucinations,  and  to  ask  her  if  she  had  not 
similar  charges  before,  without  mentioning  the  one  in  question ;  bat  not 
proper  to  ask  her  if  she  had  not  been  undergoing  medical  treatment  at  a 
college  in  presence  of  a  class,  nor  to  show  that  the  defendant  had  im- 
properly approached  the  judge  or  been  ohazged  with  baying  votes.  Ikr- 
win  y.  Parions  (52  Mich.  425),  262. 

^  Impeanhment — nross  stramtaation  ]  On  a  criminal  trial  the  State  had  in- 
troduced evidence  impeaching  the  general  moral  character  of  the  defend- 
ant's witness,  Lee.  The  defendant  introdaced  a  witness,  Stapp,  who  swore 
that  Lee's  reputation  for  truth  and  veracity  was  good.  HM,  that  tfaue 
State  might  on  cross-examination  of  Stapp  show  that  Lee  had  been  repated 
to  have  been  arrested  for  felony.     WaeheUUer  v.  SUite  (99  Ind.  290),  94. 

S.  Nei^igsnoe —  subseqoe&t  state  of  street.]  In  an  action  against  a  city  fat 
a  personal  injury  sustained  by  falling  on  an  icy  sidewalk,  evidence  is 
competent  to  show  the  like  condition  of  the  sidewalk  seventeen  days  later, 
and  the  height,  slope  and  surface  thereof,  and  twenty-flve  feet  distant^ 
there  being  no  evidence  of  any  intermediate  change.  Berrenberg  v.  C^|P 
<2f  Boi^n  (187  Mass.  231),  296. 

d>  Of  oharaoter  of  plaintiff  in  maUoloiis  proaecotion.]  In  an  action  for 
malidoas  prosecution,  evidence  of  the  plaintilTs  good  character  is  admis- 
sible on  the  question  of  probable  caase.  Woodworth  v.  MiU$  (61  Wis.  U\ 
185. 

%  Of  dead  wita— i  —  snbseqneMt  ooatnkUotory  statameBti.]  Where  the 
testimony  of  a  deceased  witness  is  reproduced,  it  is  noteon^wtent  toshoir 
that  he  had  confessed  that  his  evidence  was  falae.  Crqft  v.  OommanwmUk 
(81  Ey.  250),  160. 

a.  Of  defendants  weaUh— wpntsHoii  ]    On  the  qfOMtton  of  punitory 
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ages,  in  MBault  and  battery,  the  defendant's  wealth  maj  be  proved  by  evi 
dence  of  reputation.    Draper  v.  Baker  (61  Wis.  450),  148. 

9.  One'k  own  pbyiloal  ntSexfng,]  In  an  action  for  personal  injaries,  the 
phdntiff  may  testify  to  his  pain  and  internal  oonditiou,  perceptible  to  his 
senses.     Wright  v.  CUj/  of  Fart  Hawird  (60  Wis.  119),  350. 

lOL  Pegrsoiial  examination  of  party.]  In  an  action  for  personal  injuries,  the 
conrt  may  at  the  trial  compel  the  plaintiff  to  submit  to  a  surreal  exam- 
ination.    White  V.  HUiMukee  CUy  Railway  (Jo,  (61  Wis.  586),  154. 

11.  Bebntting  infuny.]  To  rebut  evidence  of  a  witness'  conviction  of  crime 
his  present  character  and  reputation  for  truth  may  be  shown,  but  not  his 
innocence  of  the  crime.     Oertz  v.  Fitehbt^g  R,  (Jo,  (187  Mass.  77),  285. 

Burden  of  proof.]    8u  Xbolioence,  34. 

Of  finanotal  condition.]    See  Damages,  141. 

Of  aobseqnent  preoantiona.]    See  Neoligsnce,  47. 

See  CBOfiKAL  Law,  211,  583  ;  Factor,  878 ;  Iksusakcb,  788. 

EXECUTOR. 

Bvidenoe — tnvt.]  A  bond  and  mortgage  were  executed  to  defendant  and 
M.,  as  executors,  for  $8,000.  Of  this  amount  $6,  OCX)  belonged  to  the  es- 
tate and  the  balance  was  lent  to  M.  by  the  plaintiff.  In  an  action  to  en- 
force a  trust  in  the  bond  and  mortgage  for  the  plaintiff's  loan,  declarations 
of  M.,  made  soon  after  the  loan,  when  she  was  feeble  and  expecting  soon 
to  die,  to  the  effect  thai  she  had  received  the  loan  and  that  the  plaintiff 
was  to  have  an  interest  in  the  mortgage  as  security,  and  that  she  in 
tended  to  execute  a  written  acknowledgment  to  that  effect,  Jutd^  compe- 
tent and  constituting  a  valid  and  enforceable  declaration  of  trust  Barrp 
▼.  Lambert  (96  N.  T.  800),  677. 

EXTRADITION. 

!•  bter-8ta(te  —  detention  for  another  orime.]    In  the  absence  of  oompaet 
between  the  States,  a  fugitive  extradited  for  one  crime,  may,  after  dis- 
.  charge  and  before  he  is  allowed  to  return,  be  arrested  and  tried  for 
another  crime.    State  v.  Stetoart  (60  Wis.  587).  888. 

2.  ^fCMme."    False  pretenses  is  a  "crime."    Id. 

FACTOR. 

!•  U«n — eividenoe.]  A  factor  has  no  lien  on  the  goods  of  the  principal  when 
the  balance  of  account  is  against  the  factor,  and  the  factor's  advanoes  will 
be  presumed  to  have  been  in  liquidation  of  such  balance.  JfeOrqft  ▼. 
Rugee  (60  Wis.  406X  878. 

1L  Boorden  of  proeL]    If  n  factor  asserts  that  a  balance  against  him  is  due  to 
for  which  he  is  not  responsible,  the  burden  of  proof  is  on  hfan.    Id, 
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FALS£  PRETEN8E8. 
See  ExTBADiTion. 
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FRAUD. 

1.  Oonatmothr*— ttttonifly  and  olimiL]    The  iMte  that  a  par^  to  a  eoBftnek 

la  an  attorney,  and  offen  to  and  doea  draw  the  necefaary  writinga  gmUii- 
tooaly,  do  not  eetablish  the  relation  of  attorney  and  client,  nor  raise  tha 
presumption  of  fraud  or  undue  influence.  Stout  y.  Smith,  (98  N.  Y.  25), 
632. 

2.  -  Corporation — pabUoatkm  by  bank  dlraoton.]    The  publication  by  sav- 

ings bank  directors,  tliat  directors  and  stockholders  are  personally  respon- 
sible for  its  debts,  does  not  constitute  a  contract  with  depositors,  but  if 
intentionally  false,  affords  the  basis  of  an  action  for  deceit.  Weitenelt  ▼. 
D&marut  (46  N.  J.  Law,  87),  400. 

S.  Repraaantalion  bydiraotor  of  solvanoy  of  bank.]    Where  a  depositor  in  a 

savings  bank  sues  a  director  for  deceit  in  representing  that  the  bank  was 
solvent  and  !;hat  it  could  not  be  insolvent  without  his  knowledge,  as  he 
was  on  the  finance  committee,  there  can  be  no  recovery,  unless  there  was 
a  fraudulent  purpose  to  deceive,  and  that  is  a  question  of  fact.  Qndejf  v. 
Smpih  (46  ii.  J.  Law,  880),  482. 

^  Bepraaantatioii  of  aohrancy — oonoaalBiant.]  A  peraon  desiring  credit 
being  asked  "how  he  stood,"  correctly  stated  his  means,  but  waa  silent 
as  to  the  fact  that  he  oiM^ed  two-thirds  as  much  as  his  capitaL  Aid, 
fraudulent     IfeweU  v.  BandaU  (82  Minn.  171),  662. 

See  Inburancb,  779. 

GARNISHMENT. 

1.  Ckirpoiratlon.]  Where  garnishment  process  is  served  upon  one  agent  of  a 
corporation  while  the  property  is  in  the  actual  possession  of  another  agent, 
if  the  latter  delivers  the  property  to  one  authorised  to  receive  it  before 
the  officer  served  can  with  reasonable  diligence  notify  the  other,  the  cor 
poration  is  not  liable.    Bates  v.  Okieago,  ete.,  BaOwng  Co.  (00  Wis.  296), 


— ^  Property  outside  the  State  may  not  be  garnished.    Id, 

^—  common  oarrlar.J  B  eeems,  a  common  carrier  is  not  subject  to  gar- 
nishment  for  goods  in  actual  transit  at  the  time  of  service  of  prooeaa.    J8. 

GAS  COMPANY. 
See  OoBFORATiON,  266. 

GIFT. 

Oanaa  mortla  aymboMoal  daUvary.]  The  delivery  to  the  donee  of  the  key 
of  the  donor's  desk  in  which  she  kept  her  papers,  and  of  a  doacrlptive  liat 
taken  by  her  therefrom  of  notes  and  bonds  in  the  hands  of  her  agent, 
accompanied  by  words  of  gift,  constitutes  a  good  symbolical  delivery,  catua 
mortUf  of  such  notes  and  bonds.  StepheMon^s  AdminUtrator  v.  King  (81 
Ky.  425).  172. 
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aUARANTT. 

Votloe  of  dtfnilL]  A  goAnntor  of  a  lease  is  entitled  to  notice  of  default,  bat 
this  is  not  a  condition  precedent  to  an  action  upon  the  guaranty,  and  the 
failure  to  give  it  discharges  only  to  the  extent  of  damage  suffered  in  con- 
sequence,  and  must  be  pleaded.     Ward  v.  Wilton  (100  Ind.  52),  708. 

GUARDIAN  AND  WARD. 

1.  AUowanott  lor  caqMnsM  wtthont  order.]  A  guardian  or  parent  may  bo 
reimbursed  for  necessary  expenses  incurred  in  the  support  of  a  ward  and 
child,  before  any  order  is  made  therefor  by  the  court,  and  before  the 
appointment  of  the  guardian.    In  re  Be$07idy  (82  Minn.  885),  570. 

8.  Ratifieattcii.J  Where  a  ward,  after  majority,  without  fraud  or  undue 
influence,  executes  to  his  late  guardian  a  receipt  for  the  value  of  property 
obtained  by  him  from  the  guardian  during  minority  under  a  voidable  con« 
tract,  this  is  a  ratification,  although  he  was  ignorant  that  he  might  dl»> 
affirm.    Ulark  ▼.  Van  VawH  (100  Ind.  118),  774 

IMPEACHMENT. 
See  Evidence,  04,  202. 

INDECENCY. 
See  Criminal  Law,  897. 

INFANCY. 
P— d — dolhrary  by  husband — ratifioatioD.]  If  an  infant  wife  with  her 
husband  executes  and  acknowledges  a  deed  of  her  land,  and  authorises 
him  to  deliver  it,  and  he  delivers  it  after  she  comes  of  age,  without  objeo? 
tion  by  her,  and  she  says  she  is  satisfied  with  the  consideration,  she  is 
bound,    avme  v.  QmUh  (09  Ind.  469).  99. 

See  Nbqligencb,  1V8,  205 ;  Parent  and  Child,  734. 

INJUNCTION. 
IaoIioi.]  Where  the  owner  of  a  water-power  suffers  a  city  to  erect  water, 
works  designed  to  be  fed  from  the  same  stream,  without  objection  and 
without  the  assessment  and  pre-payment  of  his  damages,  he  may  not  have 
an  injunction  against  their  use,  on  the  ground  of  injury  to  his  water-power. 
OUy  of  Loganeport  v.  Uhl  (99  Ind.  581),  100. 

INSURANCE. 
I.  Xhrldonoe  of  ph3nrioiaiL]  In  an  action  on  a  life  insurance  policy,  the  pio- 
hibition  of  testimony  by  physicians  as  to  attendance  on  the  insured  before 
the  application  may  be  waived  by  the  beneficiary,  but  the  waiver  as  to  one 
do<»  aot  prevent  his  asserting  the  privilege  as  to  others.  Penn.  Mut  lAJie 
ha.  Or.  V.  WUer  (100  Ind.  92).  739. 

&  Doolarattons.]  The  declarations  of  the  insured,  made  sometime  before  the 
application,  and  not  part  of  the  res  geeta  of  acts  or  facts  showing  disease, 
are  incompetent  against  the  beneficiary.    Id. 
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8.  Ximit«ti0B^*l0M  oooQRwd."]  A  fire  insunmee  poli^  prorldad  tint 
loflses  shoald  be  paid  in  sixty  days  f  nym  receipt  of  proofis,  and  that  no  suit 
should  be  maintainable  unless  brought  within  twelve  months  after  the 
loss  occurred.  HM,  that  the  twelve  months  must  be  reckoned  from  the 
day  of  the  fire.     Chamben  v.  Atku  Insurance  Co.  (51  Ccmn.  17),  L 

^  8«ttl«m«it  lyy  company^  frand.]  Where  a  life  Insnianoe  oompany,  by  its 
agent,  fraudulently  represents  to  the  executor  of  the  insured,  whose  men- 
tal faculties  are  impaired,  that  It  has  discovered  evidence  sufficient  to 
avoid  the  policy,  and  will  contest  and  defeat  it,  and  thus  procures  a  settle- 
ment for  a  sum  grossly  inadequate,  the  settlement  may  be  set  aside  and 
the  balance  due  recovered.  McLean  v.  MgyjiaUe  Hft  AMmramm  Smilg 
^tk§  Uniied  SkOii  (100  Ind.  127),  770. 

See  Aqvkct,  80. 

INTBNT. 
See  OoKVKRSiON,  M&. 

INTOXICATINO  UQU<Mt& 
See  Criminai«  Law,  840. 

JURISDICTION. 
BmCKatajOs  Law,  081 ;  Nboliobncb»  081 ;  SranFfi^  08Bl 

JURY. 
WMw.}    See  CBXiciirAi.  Law,  741. 

LACHBB. 
Mm  to  diiratoaw]    See  Mashiaob.  847. 

See  iMJUNcrroN,  100. 

LANIHX)RD  AND  TBNANT. 

L  ttwpM^rt  WMiauty.]  On  a  lease  of  a  building  f or  exhibitloB  pupeam,  the 
gaUerles  being  derigned  only  for  a  limited  number  of  speetatoia,  thera 
la  no  implied  warranty  that  they  shall  be  safe  for  a  torimleat  erowd. 
Mtearde  v.  New  York,  etc.,  BaOraad  Oo.  (98  N.  T.  840),  060. 

&  Itsase  of  uppar  story — dastmotioii  by  tn^  In  the  case  of  the  lease  of 
a  single  room  in  a  building,  the  destruction  of  the  building  by  fit^  releases 
the  tenant  from  his  obligation  to  pay  rent  Umnin04m  v.  ITofSMi  (11 
On«.  148k  400. 

LARCENY. 
Be»  Grim  IKAL  Law,  180, 188^  188w 

LEASE. 
See  Lahdu>rd  and  Tbnant;  Statotb  of  Frauds,  808. 
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LETTER. 
See  CoiVTBAGT,  709. 

UBEL  AND  SLANDER. 

1*  Pilvfleg^d  oommanioation  —  to  Masonic  lodga.]  The  defendant  made  aa 
affidavit  that  the  plaihtiff,  who  had  testified  on  a  trial  before  a  masonla 
lodge,  was  not  to  be  believed  on  oath.  This  was  at  the  request  of  the 
party  on  trial.  Neither  party  to  this  action  was  a  mason.  Held,  not  privi- 
leged.    Nix  V.  CaldweU  (81  Ky.  208),  168. 

2. p«tidon  for  removal  of  attorney.]    The  publication*  in  a  newspaper 

of  the  contents  of  a  petition  for  the  disbarment  of  an  attorney,  filed  in 
vacation  and  not  presented  or  docketed,  is  not  privili^d.  Oowley  v.  Pyl" 
eiftr  (187  Mass.  892),  818. 

3.  Words  not  actionable.]  A  written  allegation  that  the  plaintiff  was  saper^ 
vising  architect  of  a  building,  and  promised  and  gave  to  the  defendants 
work  on  it,  for  a  commission  paid  him  by  them,  is  not  actionable  in  itaell 
Legg  v.  DufOeany  (80  Mo.  668),  612. 

LICENSE. 
Bee  NaouGBHCB,  788 ;  Statittb  op  F&audb,  SM. 

LOTTERY. 
See  CRnoiTAL  Law,  806. 

MALiaOUS  PROSECUTION. 

nobabl#  nwiM — dinigraMiimit  of  Jury.]  In  an  action  for  malidoiiB  prose- 
cation,  the  disagreement  of  the  Jury  upon  a  criminal  proeecation  \Bffima 
faoU  evidence  of  probable  caose.    Johneon  v.  IfSBtfr  (68  Iowa,  688)»  768^ 

See  Eyidencb»  186. 

MANDAMUS. 

To  oompal  UivjJ]  Mandamus  does  not  lie  to  compel  a  sheriff  to  levy.  JEfe- 
her^kem  v.  See^  (11  Oieg.  481).  481. 

MARRIAGE. 

1.  Olroiroa — single    aot  of  cruelty  —  charge  of  unchastity*]      Wheva  a 

husband  falsely  accuses  his  wife  of  anchastity  she  may  have  an  absoluts 
divorce  as  for  cruel  treatment.     Bahn  v.  Bahn  (62  Tex.  618),  680. 

2. in  another  State — laches.]    A  temporary  residence  in  another  Stale 

for  the  mere  purpose  of  getting  a  divorce  does  not  give  jurisdiction  but 
aquiescence  for  eighteen  years  is  fatal  to  the  wife's  assertion  of  claim  for 
for  support.     Reed  v.  Reed  (61  Mich.  117),  247. 

8.  Bnsband's  liability  for  counsel  foes  in  wifeVi  divoroe  soil.]  A  widov 
may  not  maintain  an  action  against  her  husband's  administrator  for  fees 
charged  by  her  counsel  for  eonductlng  her  suit  of  divorce,  pending  which 
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the  hofllMiid  died  ;  bat  the  oooneel  may  maintain  snch  aetion  on  aflinii» 
tive  proof  that  the  diToroe  sait  was  justifiable.  MeOufiei^  t.  Biodtibrid^ 
Hatidy  ▼.  StockMdge  (62  Md.  423),  228. 

^  X«egitlnuioy — wile  as  a  wHuaai  — proof  of  hnsband's  non  aooiM.]  A  wife 
maj  not  testify,  on  a  question  of  the  legitimacy  of  her  children,  to  fads 
tending  to  show  non-access  of  the  husband.  Mink  ▼.  State  (dO  Wis.  SBQi 
886. 

See  CoNnrrunoNAL  Law,  4M. 

MASTER  AND  SERVANT. 

i.  Oontmctor —  nefl^igeiioe.]  A  contractor  agreed  with  trustees  of  an  esttte 
to  take  down  a  building  for  them,  carefully,  and  under  their  direction  and 
subject  to  their  approval.  Seld,  that  defendants  were  liable  for  injury  to 
a  third  person  by  the  contractor's  negligence  in  the  woriL.  Linn^an  ▼. 
BoUine  (187  Mass.  128).  287. 

8.  OonxBe  of  employment  —  tort.]  Where  a  railroad  company  employs  a  de- 
tective to  arrest  and  prosecute  persons  obstructing  itsttack,  and  he  arrests 
an  innocent  person,  the  company  is  responsible.  EeantviOe  and  Terre 
HatUe  R.  Co.  v.  MeKu  (09  Ind.  519),  102. 

8.  BangeroQS  maohinery  —  efvident  peril  —  contribiitoiy  nei^igeaoe.]  Al- 
though a  master  may  have  directed  a  servant,  through  his  superintendent, 
to  wipe  oft  a  machine  while  in  motion,  without  caution  as  to  the  danger  of 
so  doing,  yet  if  the  danger  is  apparent  and  the  servant  in  doing  so  allows, 
the  waste  which  he  is  using  for  the  purpose  to  hang  down  and  be  caught 
in  the  cog-wheels  below,  this  is  fatal  contributory  negligence.  AHae  En- 
gine Worke  v.  BandcUl  (100  Ind.  298),  79a 

^  FeilowHMnraatB  —  mate  and  master  of  TessaL]  The  master  of  a  vessel 
and  the  mate  are  fellow-servants.    Maihewe  v.  Caee  (61  Wis.  491),  151. 

%m  BIzing  of  team  and  driver.]  Where  the  hirer  of  a  team  with  a  dower 
agrees  with  the  owner  that  he  will  temporarily  furnish  his  own  driver,  the 
hirer  is  bound  to  ordinary  care  toward  the  owner,  and  the  driver  is  his 
servant.     Hofer  v.  Hodge  (52  Mich.  872),  256. 

d.  NegUgenoe — ioe  near  railway.]  A  railway  brakeman,  suddenly  called  to 
supper,  by  the  conductor,  slipped  on  snow  and  Ice  accumulated  near  the 
station  platform,  and  was  injured.  HM,  that  the  company  was  not  liable. 
Piquegno  v.  Chicago  and  Grand  Trunk  R.  Co.  (52  Mich.  40),  248. 

%  —  ooorse  of  en^doymenL]  The  plaintiff  put  his  mare  in  the  defendant's 
livery-stable  for  keeping,  instructing  a  servant  of  the  latter  to  exercise 
her,  but  this  was  not  part  of  the  contract  of  keeping.  The  mare  died  in 
eonsequenoe  of  immoderate  riding  by  the  servant.  Held,  that  the  defend- 
ant was  not  responsible.     Adame  v.  Coit  (62  Md.  264),  211. 

•• new  employment — duty  to  warn.]    The  defendant,  ownw  and  master 

of  a  steam-tug,  ordered  the  cook  to  go  forward  and  handle  the  bow-line,  and 
he  got  entangled  in  it  and  was  hurt.     He  was  usually  employed  at  the 
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* '  Bteni,  and  the  employment  in  qnestion  was  more  dangerous,  and  the  de- 
fendant did  not  warn  him,  but  urged  him  to  the  duty  with  an  oath.  But 
the  plaintiff  was  nineteen  years  old,  had  lived  at  the  sea-shore  all  his  life, 
and  had  been  to  sea  three  summers,  and  on  the  tag  four  months.  Held, 
that  a  verdict  for  the  defendant  must  stand.  WiUiams  v.  OhurehiU  (ld7 
Ifass.  248),  804. 

MILITIA. 

See  COMSTITUTIONAL  IjAW,  424. 

MISTAKE. 

Payment — volimtary  —  when  not  recoverable.]  The  plaintiff  pre-paid  the 
defendant  for  transportation  of  a  pile  of  bark,  which  he  estimated  at  sixty 
cords  after  allowing  three  cords  for  shrinkage.  On  arrival  the  bark  meas- 
ured but  forty  cords,  measured  in  the  usual  manner  at  its  destination. 
Held,  that  he  could  not  recover  back  the  excess  paid.  Buffalo  v.  (yMaUeig 
(61  Wis.  255).  187. 

MORTGAGE. 

1.  Ohattol — aividaiioe.]  The  record  of  a  bill  of  sale,  apparently  absolute,  but 
shown  by  parol  to  be  a  mortgage,  is  effectual  as  to  third  parties  as  notice 
of  a  mortgage.     Mcklin  v.  Betts  Spring  Co,  (11  Oreg.  406),  477. 

ft.  lien  for  future  advances.]  A  mortgage  for  future  advances  attaches 
only  from  the  date  of  the  advances.    Id. 

MUNICIPAL  CORPORATION. 

1.  Board  cf  health — right  of  eminent  domain.]    In  the  absence  of  express 

statutory  authority,  the  board  of  health  of  a  town  has  no  right  to  take  pos- 
session of  a  dwelling-house  and  its  furniture  without  the  consent  and  to 
the  exclusion  of  the  owner  and  occupant,  and  use  the  house  as  a  hospital 
for  a  person  found  therein  infected  with  a  contagious  disease,  and  too  sick 
to  be  removed  without  danger  to  his  health;  and  the  owner  cannot  main- 
tain an  action  against  the  town  for  such  use  and  occupation  of  the  house. 
Spring  v.  Inhabitante  of  Hyde  Park  (187  Mass.  554),  834. 

2.  Dcisct  in  street — dangerous  awning.]    A  city  given  by  its  charter  the 

"  care,  supervision  and  control "  of  its  streets,  may  be  liable  for  an  injury 
to  a  traveller  from  an  unsafe  awning  over  a  sidewalk,  although  the  council 
has  failed  to  pass  any  ordinances  prohibiting  or  providing  for  the  abate- 
ment of  such  nuisances.    Bohen  v.  City  of  Waseca  (82  Minn.  176),  664. 

8.  ZUectment  for  street.]  A  city  cannot  maintain  ejectment  for  a  street,  the 
fee  of  which  it  does  not  own.  CUy  ofBaeine  v.  Croteenberg  (61  Wis.  481). 
140. 

^  loy  sidewalk.]  A  city  is  not  respcmsible  for  an  injury  by  a  fall  on  a  side- 
walk allowed  to  remain  icy  for  an  unreasonable  length  of  time,  unless  the 
ice  is  uneven  or  rounded.  Brdburg  v.  City  of  Dee  Moines  (68  Iowa,  528), 
766. 
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ft. .J     Where  a  city  sidewalk  has  become  dangerous  for  trayeUan  bj  wm 

aoeamulatioii  of  ice,  and  the  city  has  had  ample  notice  of  ita  oonditlo^ 
and  might  have  rendered  it  safe  by  a  reasonable  expenditure,  it  is  liable 
for  an  injury  to  a  traveller  by  falling  thereon,  although  there  was  no 
structural  defect  in  the  sidewalk,  and  the  ice  was  8mooih»  and  the  icy 
condition  extended  throughont  the  city.  Oaugheuep  v.  OUf  of  Waimrimrg 
(51  C^nn.  405).  88. 

6.  lability  for  Inadaqnate  water  supply.]  A  city  having  undertaken  to 
supply  water  to  extinguish  fires,  and  levied  a  tax  to  defray  the  expense, 
is  still  not  liable  to  a  tax  payer  whose  property  has  been  burned  by  reason 
of  an  inadequate  supply  of  water,  although  the  water-works  company  has 
contracted  to  indemnify  the  city  against  all  actions  for  its  misfeasance  or 
neglect.     Vanhom  v.  OUy  of  Des  Moines  (68  Iowa,  447),  750. 

7.  Negligence — fire-works.]  A  city,  authorized  to  appropriate  money  to 
celebrate  holidays,  and  undertaking  a  display  of  fire- works  exclusively 
for  the  amusement  of  the  citisens,  is  not  liable  to  one  injured  by  such 
fire- works  through  the  negligence  of  the  city's  servants.  7¥iMlby  y.  OUf 
of  Salem  (187  Mass.  171),  289. 

8.  Nuisance — fire  —  tearing  down  wooden  building.]  A  city  may  summa- 
rily tear  down  a  wooden  structure,  erected  within  designated  fire  llmitB^ 
and  dangerous  on  account  of  fires.  Bautngartnor  v.  Hat^  (100  Ind.  075), 
880. 

9.  Ordinance.]  A  municipal  ordinance,  forbidding  the  running  of  any  stesm- 
boat  without  a  spark-arrester,  to  prevent  the  escape  of  sparks  "  as  effectu- 
ally as  the  same  can  be  prevented  by  any  means  known  or  in  nse,**  is 
unreasonable.    AOainMU  v.  Ooodrich  Trantporiation  Co,  (80  Wis.  141),  858 

iO.  Sidewalk — contrilmtory  negUgeooe.]  The  plaintiff,  lawfully  using  a 
street  of  the  defendant,  stepped  to  a  hydrant  on  an  adjacent  lot,  one  or 
two  feet  from  the  street  line,  to  get  a  drink  of  water,  and  while  standing 
with  one  foot  on  the  lot  and  the  other  on  the  street,  some  roofing,  negli- 
gently suffered  by  the  defendant  to  stand  upon  the  adjacent  sidewalk,  fell 
on  him  and  Injured  him.  HM,  that  he  might  recover.  Dv^  y.  Oitg  uf 
DvbuquA  (68  Iowa,  171),  748. 

it.  Sar&oe  water.]  A  city,  bringing  its  streets  to  grade,  and  omitting  ts 
construct  gutters,  is  not  liable,  in  the  absence  of  negligence,  for  the  over- 
flow of  surface  water  from  the  street  on  adjacent  lots  below  gnda.  JH^ 
hwrg  Y.  OUy  cfDanenport  (68  luwa,  110),  787. 

MURDER. 
Bee  Gbdcikal  Law,  617. 

NEGLIGENCE. 
i.  BmrdMi  ol  proof — mnaway  horse.]    In  esse  of  injury  by  a  mnawi^  hone 
on  a  highway  the  burden  of  proof  of  negligence  is  on  the  plaintiff.     JMtoa 
y.  Frink  (51  Conn.  842),  24. 
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2.  OononrreaEt.]    In  an  action  for  negligent  commanlcation  of  fire,  the  oon- 

eorrent  negligence  of  another  is  no  defense.  Atkii^Bon  ▼.  Chodrieh  Trantp. 
Co.  (60  Wis.  Ul),  852. 

3.  Oontribntwy —  4riTing  on  street  railway.]    It  is  gross  negligence  to  drive 

npon  a  street  railway  tracli  without  looking  around,  and  it  is  unlawful  to 
drive  along  such  track  and  willfully  obstruct  the  cars.  Wood  v.  DetroU 
OUy  Strut  Railway  Co,  (52  Mich.  402),  259. 

^ hand  out  of  car  window.]    Where  a  passenger  on  taking  his  seat  in  a 

street  car  rested  his  hand  partly  outside  an  open  window,  and  it  was 
immediately  struck  by  some  upright  sewer  planks  close  to  the  car,  held, 
that  the  question  of  contributory  negligence  was  for  the  Jury.  IkMberg 
V.  Minneapolis  Street  Railway  Company  (82  Minn.  404),  685. 

ft* infant.]    A  boy,  about  nine  years  old,  riding  on  the  runners  of  sleighs 

in  the  streets,  suddenly  leaving  such  a  sleigh  in  motion,  without  looking 
behind  him,  within  thirty  feet  of  a  following  horse,  and  so  struck  and 
injured,  is  guilty  of  contributory  negligence  fatal  to  his  recovery  of  dam- 
ages.   Meseenger  v.  Dennie  (137  Mass.  197),  295. 

& qneition  of  law.]    The  plaintiff's  intestate  was  killed  at  a  railroad 

crossing.  The  highway  crossed  the  track  at  an  acute  angle.  The  deceased 
was  driving  a  gentle  horse,  and  the  condition  of  the  road  was  such  as  to 
prevent  fast  driving.  The  night  was  dark  and  misty,  but  plaintiff's  own 
witnesses  testified  that  the  head  light  of  the  engine  could  have  been  seen 
at  a  distance  much  more  than  sufiBcient  to  give  warning,  and  to  enable  him 
to  escape  injury.  HM,  that  the  plaintiff  should  have  been  nonsuited. 
Tolman  v.  Syracute,  etc,,  Railroad  Co.  (98  N.  T.  198),  649. 

7.  Da^garons  pramisM — Infant  trespassar.]    The  defendant  piled  lumber,  in 

a  large  city,  on  an  nnfenced  lot  which  the  public  were  accustomed  to  cross 
and  children  to  play  upon,  in  a  negligent  manner,  so  that  it  fell  upon  and 
killed  a  young  infant  who  was  playing  on  the  lot  near  it.  Held,  that  a 
recovery  was  Justiflable.  Braneom*s  Adminietrator  v.  Labrot  (81  Ey.  688), 
198. 

8.  —  Uoanse.]    Where  one  merely  suffers  others  to  cross  his  land,  without 

express  or  implied  permission,  he  Is  not  bound  to  keep  the  premises  free 
from  pitfalls  or  obstructions.  EdanniUe  and  Terre  Haute  Railroad  Co. 
V.  Chiffln  (100  Ind.  221),  788. 

A.  ZMdance — subsequent  pracaotions.]  In  an  action  for  injuiy  by  negli- 
gence in  not  providing  safeguards  at  a  point  of  danger,  evidence  that  the 
defendant  subsequently  put  saf^uards  there  is  not  competent.  NalUy  v. 
Harford  Carpet  Company  (51  Conn.  524),  47. 

10.  Prasnmptlon  of —  caizlar.]  In  case  of  collision  between  can  of  a  stveel 
railway  company  a  presumption  of  negligence  arises.  Smith  v.  St.  Paul 
City  RaUway  Company  (82  Minn.  1),  550. 

U.  Praodmata  oanae.]  Where  a  child  fell  into  an  excavation  negligently 
left  open  on  a  public  sidewalk,  and  was  hurt  by  striking  upon  broken  glass 
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•I  the  bottom,  hM,  that  the  defect  in  the  sidewalk  was  the  piwriniato 
caase  of  injary.     CUif  of  Ouhetian  v.  Pa$naintky  (88  Tex.  118),  617. 

12. .]     Where  a  hone  is  frightened  by  a  moving  street  ear  and  ruxm 

away,  and  the  driver  is  injured  by  collision  with  a  dangeioos  obstmcticMft 
in  the  street,  the  obstruction  is  the  proximate  cause.  Oam^pbeU  ▼.  Oitf  qf 
SHUuxUer  (32  Minn.  a06),  667. 

13. fire.]     The  defendant  having  accidentally  but  negligently  set  his 

own  building  on  fire,  the  flames  were  carried  by  the  wind  to  the  plaint- 
iffs' building  and  consumed  it.  Held,  that  defendant  was  not  liable.  Penn^ 
iylvania  Company  v.  WkUloek  (99  Ind.  16),  71. 

1^  negllgenoe  of  surgeons.]  Where  one  has  been  injured  by  the  negli- 
gence of  another,  and  uses  ordinary  care  In  endeavoring  to  be  healed,  and 
in  selecting  and  employing  nurses  and  surgeons,  but  owing  to  the  negli- 
gence or  unskillfulness  of  the  latter  the  injury  is  increased,  the  partj 
causing  the  original  injury  will  also  be  responsible  for  the  latter.  Pull- 
man Palace  Oar  Company  v.  Bluhm  (109  111.  20).  601. 

66$  Animals,  226 ;  Garrusr,  12,  186 ;  Evidbncb,  296 ;  Jubisdicttoh,  780  ; 
Mastkr  and  Sbrvant,  102,  211,  248.  287,  804,  798 ;  Municipal  Oorfo- 
RATION,  289,  892,  664,  748,  766 ;  Railroad,  288,  274 ;  Rbcsiysb,  445. 

NEGOTIABLE  INSTRUMENT. 
1.  Attorney  fise.]    A  stipulation  in  a  note  for  a  reasonable  attorney  fee  in  eaa* 
of  proceedings  to  collect  is  valid  against  the  maker.    P€f!Mr  v.  Ool§  (11 
Oreg.  89).  451. 

a.  .]    A  provision  in  a  promissory  note,  for  the  payment  of  ten  per  oeat 

attorney's  fees  for  collection,  in  case  the  principal  and  interest  are  no4 
paid  at  maturity  or  before  suit,  renders  it  non-n^gotlable  for  uncertainty. 
MrH  National  Bank  of  StiUwUor  v.  Lar$$n  (60  Wis.  206),  865. 

8.  Check  —  action  against  drawee.]  No  action  lies  in  favor  of  the  holder  of 
a  check  against  the  drawee  before  acceptance.  OredeUng  v.  Bloomtbwry 
National  Bank  (46  N.  J.  Law,  255),  417. 

^  Draft  —  assignment]  A  sight  draft  payable  to  the  order  of  a  bank,  di- 
recting the  drawee  to  charge  the  amount  to  a  certain  account,  is  negotiable, 
and  does  not  constitute  an  assignment  of  the  fund.  Whitney  v.  JKM 
National  Bank  (187  Mass.  851).  816. 

6.  Note  on  demand — liability  of  Indonor  ]  The  indorser  of  a  note  payable 
on  demand  at  a  specified  place  is  not  liable  nntil  formal  demand  at  that 
place ;  such  demand  may  be  made  at  any  time  ;  and  the  statute  of  limltar 
tion  does  not  begin  to  run  until  such  demand.  Parker  v.  Stroud  (98  N. 
Y.  879),  685. 

0.  Sealed  note.]    An  Instrument  in  the  form  of  a  negotiable  note,  bnt  with 
the  word  '*  [sealed] "  (the  statutory  substitute  for  a  common-law  seal),  fol- 
lowing the  maker's  signature,  is  sealed  and  not  negotiable,  althoogh  it 
'    further  purports  to  be  "negotiable"  and  payable  at  a  spedfied  plaoa 
Brown  v.  Jordhal  (32  Minn.  135),  560. 
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7.  Txmoai^r  by  agent  —  holding  for  eoUaotlon.]    An  attomej,  holding  a  note 

merely  for  collection,  cannot  confer  title  bj  indorsement  in  the  owner's 
name  and  deliver/  without  the  owner's  consent,  even  to  an  innocent  pur- 
chaser.    QuigUjf  V.  Mexico  Southern  Bank  (80  Mo.  289),  008. 

8.  Warelionae  receipt.]    In  the  absence  of  statute'  provision  t  warehouse  le- 

ceipt  is  not  negotiable,  and  an  assignment  of  it  conveys  no  better  title 
than  the  assignor  had.     Solomon  v.  BusftneU  (11  Or^g.  d77),  475. 

NOTES. 
Animals — servant's  knowlege  of  vicionsness,  229. 
Oarrier — ejection  of  passenger — duty  to  ascertain  right  tvain,  527. 

overcharges  —  recovery  back,  148. 

OonsUtntiooal  law  —  restraint  of  trade,  048w 
Ck>ntraot  —  restraint  of  trade,  242. 

liability  of  voluntary  association,  510. 

Oriminal  law — larceny  —  of  money  to  be  changed,  129. 

bawdy-house  —  reputation,  209. 

Bvidence  —  personal  examination  of  party,  156. 

of  deceased  witness  —  subsequent  contradictoiy  statementi^  VKL 

—  impeaching  —  cross  examination,  98. 

presumption  of  continuance,  297. 

out  —  eatua  mortis — symbolical  delivery,  178. 

Iqjviiotion  —  laches,  117. 

bsnranoe  —  limitation  —  "  loss  occurred,"  8. 

Irfutdlord  and  tenant — lease  of  single  room  —  destmetioa  bj  fif*^  4fliL 

Mairlage  —  divorce  —  charge  of  unchastity,  542. 

Vaster  and  eenrant — course  of  employment  —  tort,  108. 

Mnnioipal  corporation  —  icy  sidewalk,  46. 

Negligence — carrier's — presumption  of,  558. 

contribntoiy — alighting  from  railroad  car,  277. 

railway  crossing  —  question  of  law,  658. 

hand  out  of  car  window,  589. 

evidence  —  subsequent  precautions,  58. 

proximate  cause,  81,  569,  608. 

Nnisanoe — common  injury,  171. 

Parent  and  child— ratification  of  tort,  888. 

liability  of  parent  for  adult  child's  necessaries,  785. 

Religons  society  —  expulsion,  818. 

Will  —  power  to  ' '  sell,  exchange  and  dispose  " — mortgage,  548L 
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NOTICE. 
AmQuabautt,  'MS. 

NUISANCE. 

1.  SangtaUr-booM.]    A  sUoghter-Uouae  near  an  inbabltHted  kwaUtj  is 
fade  a  nuiaanoe.    Seifned  v.  naiy%  (81  Kjr.  877),  167. 

Su  Oommon  injury.]    One  who  austaina  apecial  injury  from  a  noiaaitoe  ia  not 

debarred  from  an  inj  auction  bj  the  fact  that  othera  aoffer  the  like  injoiy. 

Id. 

See  Board  or  Hbalth,  8 ;  Muhicipal  Cobpobatiov,  830. 

OFFICE  AND  OFFICER. 

I.  Aotionforaalaty  by  onanotantitladto  oiBoa.]  One  getting  poaaesBloB  of 
a  pabUc  office  foroibly  and  without  authority  cannot  raoover  the  aalaij 
thereof  from  the  public.  Meehan  ▼.  FSreeholdere  of  Budeon  (46  N.  J.  Law, 
876),  421. 

8.  Vacancy — removal.]  Under  a  conatitutional  proviidon  that  pexBOiia  ap- 
pointed to  fill  vacanciea  in  office  ahall  hold  until  the  next  general  electioB 
and  the  qualification  of  their  aucceesors,  a  board  of  auperviaora  may  not 
remove  at  pleasure  one  whom  they  have  appointed  to  fill  a  vacancy  ia  the 
office  of  sheriff.    State  v.  Ohathum  (68  Iowa,  669),  760. 

Altgrtng  aalary*]    See  CoHflTimoNAL  Law,  706. 

See  Rbwakd,  66. 

ORDINANCE. 
See  Municipal  Oorpobation,  85d  ;  Railboad,  988;  Tazatomi,  887. 

PARENT  AND  CHILD. 

1.  Liability  oC  paraut  for  adult  ohlld^  naoaMariaa.]  A  father  la  not  Ualil* 
for  necessaries  furnished  to  his  aduh  unmarried  daughter,  at  her  requeil, 
although  she  Uvea  with  him,  and  he  knows  and  does  not  object  to  the  fw* 
nishing.    BlaMey  v.  Laba  (68  Iowa,  88),  784. 

8.  Ratification  of  tort]  A  father,  knowingly  permitting  his  young  childnn 
to  commit  acts  on  his  premises  likely  to  cause  injury  to  travellers  passing, 
ia  responsible  therefor,  although  he  did  not  by  words  command  such  acts; 
and  so  his  knowledge  that  they  had  done  such  acts  on  previous  ^^^w^t'^f"^ 
may  be  proved.     Hovereon  v.  Noker  (60  Wis.  511)»  861. 

PARTNERSHIP. 

1.  Real  estate  — Impllad  sharing  of  loaaea  —  atatule  of  franda.]  On  a  pett 
tion  averring  a  Joint  adventure  in  real  estate,  by  parol  agreement,  and  that 
the  deeds  were  to  be  taken  in  the  name  of  the  pldntlff ,  and  to  be  held  in 
trust  for  Ixrth  partiea,  "  who  should  have  equal  interests  and  share  in  the 
common  venture,"  the  plaintiff's  investment  with  interest  to  be  first  re- 
turned to  him,  held,  that  the  parttea  were  partners.  Bieharde  v.  gn'niidl 
(68  Iowa,  41),  787. 
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PARTNERSHIP  —  CtmUnwd. 

1.  8i(to  of  «Blin  ilook — on  Sonday.]    One  partner  nmj  sell  the  entire  stock 

of  the  firm  to  pay  its  debts  in  good  faith,  and  may  do  it  on  Sunday,  It  not 
being  in  the  nsual  business  of  sales,  and  being  a  work  of  neoesal^. 
SoknMer  ▼.  Sanstm  (02  Tex.  201),  G21. 

PAYMENT. 
6t$  MuTAKB,  187 ;  Stattttb  or  Liiiitatioh8»  407. 

PHYSICIANS. 
Hie  CoNSTiTtjnoNAL  Law,  576. 

POWER. 
8m  Will,  542. 

PRESUMPTION. 
8m  Nbqlioencb,  660. 

PRINCIPAL  AND  BUHETY. 
See  SvRVTT. 

PRIVILEGED  COMMUNICATION. 
See  LiBBL,  168;  818. 

PROXIMATE  AND  REMOTE  CAUSE. 
See  Damagbs,  629  ;  I^bolioskcb,  71,  517,  687,  (M. 

RAILROAD. 

!•  Duty  toward  trespasser — ordinanoe.]  Compliance  with  a  dty  ordinanoe 
requiring  tliat  **  when  a  locomotive  engine  is  used  within  the  limits  of  the 
city,  a  man  shall  ride  on  tlie  front  of  the  locomotive  engine  when  going 
forward,  and  when  going  backward  on  the  tender,  not  more  than  twelve 
inches  from  the  bed  of  the  road,"  is  not  due  to  persons  walking  on  the 
private  way  of  the  railroad  company,  at  an  uninhabited  point  and  not  at  a 
street  crossing,  although  in  a  path  used  by  the  public  with  the  silent 

■  

acquiescence  of  the  company.  Baltimore  and  Ohio  R.  Oo.  v.  State  (82  Md. 
470),  288. 

2,  NegUgenoo  —  allghttng.]    When  a  railroad  train  draws  up  at  a  platform  so 

that  only  the  forward  end  of  the  smoking  car  is  at  the  platform,  a  woman 
passenger  in  a  rear  car  is  not  bound  to  go  through  the  smoking  car  to 
alight,  nor  to  alight  from  the  front  end  of  the  rear  car,  and  if  she  is  injured 
in  alighting  from  the  rear  end,  in  consequence  of  the  position  of  the  train, 
the  company  is  liable.  Cariwright  v.  Chicago  and  Grand  Trunk  Eailwap 
Company  (52  Mich.  006),  274. 

Z*  Obstraotion  of  siiifMe  water.]  Where  a  railway  embankment  obstructs 
and  tarns  the  surface  water  on  to  the  land  of  an  adjacent  owner,  through 
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RAILROAD  —  Continued. 
whose  pnaalaeB  the  imilwmy  goes,  the  owner  maj  reeorer  denMges  then^ 


for,  although  he  has  received  oompenBatioD  for  the  taking  of  the  land  for 
the  right  of  way.     Drake  v.  Chicago,  etc.,  B.  Co.  (68  Iowa.  800),  74ft. 
See  Cabbibb,  807,  625,  688,  605 ;  CoNsnnrriONAL  Law,  619 ;  llAnsB  amd 

Sbbtamt,  848;  Nbouokncb,  605,  649. 

RATIFICATION. 
Of  tort]    Sm  Pabbbt  Ain>  Child,  881. 

RECEIVER. 

fdBhiltty  to  ralL]  The  reoelyer  of  an  insolvent  railroad  company  is  liable  to 
an  action  for  the  negligence  of  his  sgents  in  operating  the  road.  LUtie  ▼• 
Duetnberrp  (46  N.  J.  Law,  614),  445. 

RECITAL, 
b  dMd.]    See  Statutb  or  Limitations,  657. 

RBCORDINa. 
See  Dkbd,  5ia 

RELIGIOUS  80CIETT. 

Bi^alsioiL]  A  bj-lAw  of  a  religions  society  provided  that  any  flMmber  should 
be  dropped  from  the  list  who  had  ceased  to  worship  r^gnlarly  with  the 
society  or  had  failed  to  contribnte  to  the  support  of  its  worship  for  (me 
year.  Held,  that  a  member  could  only  he  expelled  by  a  vote  of  the  sode^, 
after  a  hearing.    Gra^  t.  OhritHan  Soeiei^  (187  Mass.  888X  810. 

See  Statute^  14a 

REPLEVIN. 
See  Cobfobatioh,  181. 

RESTRAINT  OF  TRADE. 
See  CunwiTUTiowAL  Law,  610,  686 :  (Xupoudx,  MOi 

REWARD. 

Oliimsd  by  pabUo  oOoar.]  A  public  officer,  whose  compenastloii  Is  fixed  by 
law,  cannot  recover  a  reward  for  serrices  rendered  within  the  scope  of  hit 
official  duties.     Matter  of  RueeeU  (51  Conn.  577),  55. 

RIVERS. 
Boom  oompany.]    See  Cohstitutiokal  Law,  5SK). 

SET-OFF. 

BitoppeL]  An  obligor  may  plesd  a  set-off,  although  nas  he  giren  a  bond  ts 
secure  the  payment  of  the  cause  of  action,  not  resenring  the  right  of  sst^ 
off.   Van  Sandt  y.  Daw  /68  Iowa,  594),  769. 
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SHERIFF. 
See  Mahdamus,  481. 

SHIP  AND  SHIPPING. 

Oviflnd  •varage^firein  v«u«lat  whar^  •ztingnldied  by  ottyanUioiitlai.] 
If  a  fire  in  a  veflsel  at  a  city  wharf  la  eztingaished  by  the  city  fire  depart* 
ment,  acting  under  manicipa]  authority  and  not  at  the  request  or  direction 
of  the  shipmaster,  the  cargo  saved  is  not  liable  to  contribute  to  a  general 
arenge  loss.  WwMuUa  MiiU  ▼.  Old  Colony  Steamboat  Co,  (187  Msai. 
471)^  885. 

See  Master  and  Ssryaitt,  151. 


SIDEWALKS. 
See  MuNiciPAii  Cobforation,  88l 

SLAUQHTER-HOUSR 
See  Nuisance,  167. 

STATUTE. 

1.  **  dualtabla  oofpontlon*' — raUgions  sooisty.]  A  religious  society  is  not 
a  "  charitable  corporation."    De  Wolf  v.  Laweon  (61  Wis.  469),  148. 

a.  Oonstrnotion  — "mortgage.'']  A  statute  authorizing  a  court  to  order  the 
renting,  sale  or  other  disposal  of  the  real  and  personal  property  of  minors, 
does  not  empower  such  court  to  authorize  a  guardian  to  mortgage  his 
ward's  real  estate.     Truteh  y.  Bunnell  (11  Oreg.  58),  456. 

9.  SKtm-tmitorial  iato^.]    An  action  of  damages  for  death  caused  by  negli- 
gence in  another  State  cannot  be  maintained  in  this  State  without  proof  of 
the  existence  of  a  like  statute  in  that  State.    Debefxriee  ▼.  Ifew  Fork,  etc. 
B.  Co.  (88  N.  Y.  877),  688. 

^  .  An  action  may  be  maintained  in  Iowa  against  a  railroad  company  for 

n^ligently  killing  a  mule  in  Hlinois,  the  remedy  being  granted  by  the 
statutes  of  both  States.     Boyce  v.  Wahaeh  BaUtoay  Co.  (68  Iowa,  70),  780. 

ft.  *'RMideiioo*>— domicile.]  Where  one  rents  and  keeps  a  house  with  his 
family  in  one  county,  designing  to  remain  until  he  has  completed  a  certain 
job,  he  becomes  an  "actual  resident*'  there,  although  he  has  a  domicile 
in  another  county,  whither  he  intends  to  return  on  the  completion  of  the 
Job.     FUagerald  v.  Arel  (63  Iowa.  104),  788. 

tf.  <*T^mstae  of  esprsM  trust »  — constgnee.]  One  described  in  a  contract  ok 
carriage  as  consignor,  consignee  and  sole  owner,  is  "  a  trustee  of  an  ex- 
press trust "  within  the  statute  of  parties,  and  may  maintain  an  action  to 
reooTer  overcharges  paid.  Waterman  v.  Chicago,  Milwaukee  and  St.  Paul 
BaOway  Co.  ifil  Wis.  464.),  145.  > 
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STATUTE  OF  FRAUDS. 

1.  itiointiit  for  IMM.J    An  oml  agreement  Unt  a  kaae  for  a  J^tit,  to 
menoe  in  the  f  ntnre,  Im  Tnlid.     WkiUng  v.  OUeH  (5»  MidL  4A2>.  ML 

ii  Debtor  plndag  incipetty  ia  httuis  of  moUur.]  The  plnintiif  in  f oredos- 
lue  edjonmed  tlie  aele  at  the  reqoeel  of  a  third  penon,  wkko  lepiewailed 
thai  he  had  received  property  from  the  morlgagor  to  enable  hun  to  paj. 
or  to  indemnify  liim  for  paying  the  delii,  and  wlio  orally  piamiaed  to 
pay  the  deht  or  to  bid  off  the  propettpr  at  the  adjourned  day  for  enoagfa  to 
pay  the  debt.  IIM,  that  the  promise  was  void  nnder  the  etotvtoof  fmnda 
for  want  of  consideration.     Addey  ▼.  Parmenter  (98  N.  Y.  418^  iBE. 

%•  Void  sale  Talid  as  lioansa.]  An  oral  sale  of  stompage,  void  within  the 
atatnte  of  fraads,  may  be  valid  as  a  license.  SpaidUig  t.  AftkSbaU  (B 
Mieh.  860),  268. 

8w  PARTinnisHip,  787. 

STATUTE  OF  LIMITATIONS. 

!•  Aokaowladgmsat  to  stranger --raoiftal  ia  dead.]    A  fattier  eottvejed  hia 

land  to  his  sons  by  a  deed  declaring  that  the  land  to  be  subject  to  aad 
chaiged  with  the  payment  of  certain  notes  made  by  him,  forming  part  of 
the  cbnsidenition,  and  assumed  by  the  grantee.  Hdi^  a  sofficient  acknowU 
edgoment  to  take  the  notes  out  of  the  statute  of  limitations.  DeFtBe$i  y. 
WarMT  (98  N.  Y.  817),  667. 

li  Jdnt  promison — noir  pronisa.]  A  joint  promisor  wrote  the  promisee 
that  it  would  lie  impossible  for  him  to  pay  the  note  at  present,  and  adied 
indulgence  until  he  or  the  other  maker  or  both  should  be  in  bettor  con- 
dition to  liquidate  it.  HM,  a  conditional  promise  to  pi^  when  able^  not 
available  to  the  promisee  without  aflrmative  proof  of  the  falfiUBent  of 
the  condition.    Parker  v.  BvU&rwnih  (46  N.  J.  Law,  844)^  407. 

9.  Fuymeat.]  A  payment  by  one  joint  promisor  will  net  lamafus  ths  awipletad 
bar  of  the  statute  of  Umitatioas  as  to  another.    Jd, 

See  Vbndob  aho  Pubchasbs,  18L 
STOCK. 

See  CORFORATIOK,  181. 

STREET. 
maotaMBt  for.]    See  MvmiciPAL  Corforatiov,  148. 

SURETY. 

I.  Oontxfbntioa.J  One  surety,  paying  the  whole  obligation  after  judgBsnt 
may  compel  contribution  from  his  co-surety  for  the  costs,  although  the 
latter  was  not  served  with  process.  Van  Winkie  v.  Jokneen  (11  Oreg. 
469),  495. 

X  For  foithlol  peiformaaoe—  new  duties.]  The  defendant  became  anrety 
for  the  faithfal  performance  of  a  book-keeper's  duties  in  the  departmesl 


INDEX.  ^ 

SURETY  —  OanHnimL 

wi  d(>cks  iu  the  city  of  New  YotIl.  The  book-keeper  was  required  alao  to 
asttul  the  treasurer  in  receiving  and  depositing  the  department  fonds,  and 
he  embezzled  the  same  bj  means  of  false  entries  o  omissionu  to  make 
entries.  It  was  conceded  that  the  additional  dnties  did  not  hinder  his 
faithful  performance  of  the  dnties  of  book-keeper,  ffeidy  that  the  ques- 
rion  of  damages  was  for  the  jury.     Mayor,  ete.  v.  Keily  (98  N.  Y.  467X 

» 

SUNDAY. 
See  Partnership,  521 

SURFACE  WATER, 
8ee  Watbr  and  WATKR-oouRas,  <fiS7. 

TACKING. 
See  Adverse  Possession,  199. 
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TAXATION. 

1.  BIortgagiM — plaoe — Impsixing  oontraoL]  Mortgages  of  non-reddents 
may  be  taxed  where  recorded  without  regard  to  the  time  of  the  execution 
of  the  (•ontract.    Mumfard  v.  SewaU  (11  Oreg.  67)»  462. 

fl.  Ordinance  —  ^  machinery."]  Gasometers  and  gas  mains  'and  pipes  of  a 
gas  company  are  not  part  of  its  ''  machinery  actually  used  in  the  manu- 
facture "  of  gas.  Gon9oUdated  Qa»  Company  v.  Mayor,  ete, ,  of  BaUimore 
(82  Md.  686),  287.  . 

TRESPASS. 
Actions  for  Joint  —  tatlsfaction.]    In  case  of  a  Joint  trespass  there  may  be 
separate  actions,  and  satisfaction  of  the  separate  costs,  but  only  one  satis- 
facUon  of  damages.    Lord  v.  Tffany  (98  N.  T.  412),  689. 

TRIAL. 
See  Evidence,  104. 

TRUST. 
Absolnta  deed — promise  to  re^onvey.]  A  deed  of  mortgaged  lands  was 
executed  by  the  mortgagor,  husband  and  wife,  to  the  mortgagee,  upon  the 
luortgagee's  oral  promise  to  the  wife  to  sell  the  land,  discharge  the  debt, 
and  pay  back  the  surplus  or  re-convey  any  portion  unsold.  Held,  a  yalld 
and  enforceable  trust  in  equity.     Clark  v.  Haney  (62  Tex.  511),  536. 

See  Executor,  677  ;  Will,  29,  219. 

VENDOR  AND  PURCHASER. 
Vendor's  Hen  —  statnte  of  limitations.]  .As  against  a  remote  vendee,  a  ven- 
dor's Hen  upon  land  does  not  subsist  after  the  statute  of  limitations  has 
run  aprainst  a  note  given  for  the  purchase  money,  and  the  first  vendee 
cannot  extend  the  lien  by  payments  upon  the  note.  Tate  v.  Hawkiiu  (81 
Kv.  577),  181. 

Vol.  L  — 109 
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WAREHOUSEMAN. 

S$B  NbGOTIABLB  iNflTRUlCBMT,  tlSi 

WARRANTY. 
8te  Landlord  ahd  Tbnaiit,  681. 

WATER  AND  WATER-OOURSS. 

8«fiio«  w«tar  —  pood  drmlnafe.]  The  owner  of  apper  land,  on  whleh  lhw» 
18  ft  pond  fed  only  by  snrface  water,  when  good  hasbuidxy  reqoires  h^ 
may  drain  the  same  by  an  artificial  drain  into  its  aocnstomed  outlet  or 
natural  drain,  notwithatanding  the  flow  over  the  land  of  a  lower  propria- 
tor  may  thereby  be  increased.     Peek  r.  fferringtan  (109  111.  611),  687. 

See  Municipal  Gdrfobation,  787 ;  Railboad,  746. 

WILL. 

1.  Oanoallatlon.]    A  will  was  wholly  written  on  the  first  page  of  a  double 

sheet.  On  the  fourth  page  the  testator  wrote  in  pendl,  "  I  reyoke  thiii 
will,"  and  signed  and  dated  it.  This  was  not  attested.  Held,  not  a  revoca 
tion,  within  a  statute  prescribing  burning,  tearing,  cancelling,  obliterating, 
or  making  anew  will  or  codicil,  or  some  other  writing  signed,  attested  and 
subscribed. like  a  will,  a&  .ae  only  modes  of  revocation.  Will  (ff  Ladd  (60 
Wis.  187),  855. 

2.  OhaxitaUe  tmst — oertalnty.]    A  will  provided  a  devise  and  bequest  to 

the  city  of  Baltimore  in  trust  for  the  "  McDonogh  Educational  Fund  and 
Institute.'*  There  was  no  such  corporation,  but  there  was  an  organiiatioo 
under  an  ordinance  of  the  city  of  Baltimore,  called  "  Board  of  Trustetw 
of  the  McDonogh  Educational  Fund  and  Institute,"  and  supported  by 
funds  from  McDonogh's  estate,  which  carried  on  a  "  School  Farm  '• 
known  as  the  "  McDonogh  Institute."  MM,  thai  the  trust  was  sufficiently 
certain  and  was  valid.  Bamum  v.  Mapar,  et6>,  of  BaUinutre  {9St  Md.  275), 
210. 

3. .J    A  bequest  for  a  charitable  institution  to  be  incorporated  by  the 


name  of  the  Smith  Memorial  Home,  for  aged,  respectable,  indigent 

who  have  been  residantaxif  New  London,  is  valid.     €Mi  v.  Comekfdt  (51 

Conn.  852),  20. 

A  bequest  for  permanently'keeping  burial  lots  in  order  and  for  main- 


taining religious  services  is  void  as  to  the  former.     Id. 

5.  Power  — *^  sell,  ezohange  and  dispose."]    Authority  in  the  executor  of  a 

will  to  manage  and  control  the  estate  in  his  discretion,  and  "  sell,  ex- 
change and  dispose  '*  of  it,  includes  the  power  to  mortgage.     Faitdk  ▼. 
DasMeU  (62  Tex.  642),  642. 

6.  Rule  in  Shelley^  case.]    A  devise  of  the  rents  and  profits  of  lands  to  M. 

until  his  youngest  child  shall  become  of  age,  "  upon  the  happening  of 
which  event  the  fee-simple  of  said  lands  shall  then  vest  absolutely  in  said 
M.  and  his  heirs,  and  may  by  him  or  them  be  disposed  of  as  he  or  tiny 
may  Judge  best  for  his  or  their  interest,"  vests  in  M.  an  estate  in  fee-sIm- 
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WILL  —  CanMnwO, 

pie  when  hie  yoangesl  child  reaches  majority,  there  bei^g  nothing  in  the 
eontext  or  cireumstanoet  plainly  showing  a  difierenf  intention.  •  8hmw  v. 
Mann  (99  Ind.  190),  8d. 

WITNESS. 
Bvldenoe  of  dwkLJ    8ee  Bvidknob,  160. 
Infuny.J    See  Evidsncb,  885. 
Wile  9tL\    See  Marriaob,  886. 

WORDS. 
"Ohadttable  corporation."]    8m  Statutb,  14& 
*Debi."J    See  Corfobation,  888. 
■■  Itoss  oooamd/']    See  Inbubaitcb,  1. 
**Maohin«r7.'*]    See  Taxatiov,  887. 
*  Middle  of  ohannol.^    See  Boundabt,  36u 
<*  Mortgage."]    See  Statutb,  456. 
"  Besidenoe.*>]    See  Statutb,  788. 

of  apNM  tnMl.»J    See  Bsjomm,  %tB. 

."]    Sm  OornvBAor,  MOi 
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